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^ 


ty/       No.  12412 

Xq^  mnitta  States 

Court  of  Appeals; 


for  tfje  J^intf)  Circuit. 


HALESTON  DRUG  STORES,  INC., 

Petitioner, 


vs. 


NATIONAL  LABOR  RELATIONS  BOARD, 

Respondent. 


tE^ran£!tript  of  3^ecorb 


Petition  for  Review  of  Order  of  the 
National  Labor  Relations  Board. 


APR  -5  iiJ3U 

OLSRiC 


Phjllios  &  Van  Orden  Co.,  870  Brannan  Street,  San  Francisco,  Calif. 


No.  12412 

WLnittb  States 

Court  of  ^ppeate 

for  tfje  i^intf)  Circuit. 


HALESTON  DRUG  STORES,  INC., 

Petitioner, 


vs. 


NATIONAL  LABOR  RELATIONS  BOARD, 

Respondent. 


(IDransitript  of  Eecorb 


Petition  for  Review  of  Order  of  the 
National  Labor  Relations  Board. 


Phillips  Cr  Van  Orden  Co.,  870  Brannan  Street,  San  Francisco,  Calif. 


INDEX 

[Clerk's  Note:  When  deemed  likely  to  be  of  an  important  nature, 
errors  or  doubtful  matters  appearing  in  the  original  certified  record 
are  printed  literally  in  italic;  and,  likewise,  cancelled  matter  appear- 
ing in  the  original  certified  record  is  printed  and  cancelled  herein 
accordingly.  When  possible,  an  omission  from  the  text  is  indicated  by 
printing  .in  italic  the  two  words  between  which  the  omission  seems 
to  occur.] 

PAGE 

Amended  Charge  Against  Labor  Organization 
or  Its  Agents 2 

Answer  of  National  Labor  Relations  Board  to 
Petition  for  Review  of  Its  Order  and  De- 
cision       72 

Answer  to  Respondents 13 

Complaint    5 

Decision  and  Order  Case  No.  36-CB-7 23 

Decision  and  Order  Case  No.  36-RM-26 67 

Designation  of  Record . .  *. 76 

Exhibit,  Petitioner's: 

No.  1 — List  of  Merchandise  Purchased. ...     37 

Motion  for  an  Order  Dismissing  the  Complaint  11 

Motion  to  Reconsider  Order  of  Trial  Examiner  17 

Exhibit  A— Affidavit 19 

Names  and  Addresses  of  Attorneys 1 

Order  Dated  August  10,  1949 15 

Order  Dated  August  11,  1949 16 

Order  Designating  Trial  Examiner 15 


u 

INDEX  PAGE 

Petition  for  Review  of  the  Decision  and  Order 
of  the  National  Labor  Relations  Board.  .....     71 

Petitioner's  Statement  of  Points 75 

Proceedings    35 

Request  of  General  Counsel  for  Review  of 
Trial  Examiner's  Order  Granting  Motion  to 
Dismiss  the  Complaint 21 

Witness,  Petitioner's: 

Haleston,  Chris 

— direct    35 

— cross 58 


NAMES  AND  ADDRESSES  OF  ATTORNEYS 

WILL  H.  MASTERS  of 

MASTERS  &   MASTERS, 

Yeon  Building, 
Portland,  Oregon, 

Attorney  for  the  Petitioner. 

HERBERT  OALTON, 

Morgan  Building, 
Portland,  Oregon, 

Attorney  for  the  Respondent. 


2  Haleston  Drug  Stores,  Inc.,  vs. 

United  States  of  America 
National  Labor  Relations  Board 

Case  No.  36-CB-7 

AMENDED  CHARGE  ACAINST  LABOR 
ORGANIZATION  OR  ITS  AGENTS 

Where  a  Charge  Is  Filed  by  a  Labor  Organiza- 
tion, or  an  Individual  or  Group  Acting  on  Its 
Behalf,  a  Complaint  Based  Upon  Such  Charge  Will 
Not  Be  Issued  Unless  the  Charging  Party  and  Any 
National  or  International  Labor  Organization  of 
Which  It  Is  an  Affiliate  or  Constituent  Unit  Have 
Complied  With  Section  9  (f),  (g),  and  (h)  of  the 
National  Labor  Relations  Act. 

Instructions:  File  an  Original  and  4  Copies  of 
This  Charge  With  the  NLRB  Regional  Director 
for  the  Region  in  Which  the  Alleged  Unfair  Labor 
Practice  Occurred  or  Is  Occurring. 

1.     Labor  Organization  or  Its  Agents  Against 
-     Which  Charge  Is  Brought 

Name:  Waitresses  and  Cafeteria  Women,  Local 
#305;  Cooks  and  Assistants  Union,  Local  #207; 
Waiters  L^nion,  Local  #189;  Bartenders,  Card  and 
Poolroom  Workers,  Local  #496;  Local  Joint  Ex- 
ecutive Board  of  the  H.&R.E.I.A.  and  B.I.L.ofA.; 
and  the  Hotel  Ser^^ce  Employees,  Local  664. 

Address:     Portland,  Oregon. 

The  Above-Named  Organization  (s)  or  Its  Agents 
Has   (Have)   Engaged  in  and  Is   (Are)   Engaging 
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in  Unfair  Labor  Practices  Within  the  Meaning  of 
Section  (8b)  Subsection  (s)  2  of  the  National  Labor 
Relations  Act,  and  These  Unfair  Labor  Practices 
Are  Unfair  Labor  Practices  Affecting  Commerce 
Within  the  Meaning  of  the  Act. 

2.  Basis  of  the  Charge: 

(Be  specific  as  to  facts,  names,  addresses, 
plants  involved,  dates,  places,  etc.  If  more 
space  is  required,  attach  additional  sheets.) 
That  said  Unions  are  attempting  to  cause  the  em- 
ployer to  discriminate  against  his  employees  in 
violation  of  Subsection  A (3)  in  that  the  said  Unions 
are  picketing  one  of  the  places  of  business  of  the 
said  employer  by  attempting  to  enforce  the  em- 
ployer to  make  his  employees  join  said  Unions  and 
attempting .  to  force  the  employer  to  sign  a  Union 
contract  whereby  all  of  his  employees  would  be 
compelled  to  join  the  Unions  or  leave  his  employ- 
ment and  by  handing  out  handbills  in  front  of  the 
other  places  of  business  of  said  employer,  all  of 
which  actions  contemplate  the  forcing  of  said  em- 
ployer to  discriminate  against  his  employees  in 
forcing  them  to  join  a  Union  when  said  Unions 
do  not  represent  a  majority  of  his  employees  and 
are  unable  to  be  certified  as  the  agent  for  his  em- 
ployees because  the}^  have  not  complied  with  the 
provisions   of  the   National   Labor  Relations   Act. 

3.  Name  of  Employer : 

Haleston  Drug  Stores,  a  corporation. 
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4.  Location  of  Plant  Involved: 

1003  S.W,  Broadway;  1600  S.W.  Morrison;  1102 
S.W.  11th;  1320  S.W.  Broadway. 

5.  Nature  of  Employer's  Business: 
Drug  business  and  fountain  lunch  business. 

6.  No.  of  Workers  Employed: 
17. 

7.  Full  Name  of  Party  Filing  Charge : 
Haleston  Drug  Stores,  a  corporation. 

8.  Address  of  Party  Filing  Charge: 
Oregonian  Drug  Co. 

Broadway  &  Jefferson,  Portland,  Oregon. 

9.  Declaration : 

I  Declare  That  I  Have  Read  the  Above  Charge 
and  That  the  Statements  Therein  Are  True  to  the 
Best  of  My  Knowledge  and  Belief. 

March  15,  1949. 

By  /s/  C.  D.  HALESTON, 

(Signature  of  representative 
or  person  making  charge) 
President. 
Date  Filed:  12-14-48. 

Amended  3-15-49. 

Received  August  5,  1949. 
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United  States  of  America,  Before  the  National 
Labor  Eelations  Board,  Nineteenth  Region 

Case  No.  36-CB-7 

In  the  Matter  of 

WAITRESSES  AND  CAFETERIA  WOMEN'S 
LOCAL  No.  305,  WAITERS  LOCAL  No.  189, 
BARTENDERS,  CARD  &  POOLROOM 
WORKERS  LOCAL  No.  496,  COOKS  &  AS- 
SISTANTS LOCAL  No.  207,  HOTEL  SERV- 
ICE EMPLOYEES  LOCAL  No.  664,  and 
LOCAL  JOINT  EXECUTIVE  BOARD  OF 
H.  &  R.  E.  I.  A.  AND  B.  I.  L.  OF  A.,  com- 
monly known  as  CULINARY  WORKERS 
ALLIANCE,  Each  Affiliated  With  Hotel  & 
Restaurant  Employees  and  Bartenders  Inter- 
national Union,  AFL, 

and 

HALESTON  DRUG  STORES,  INC. 

COMPLAINT 

It  having-  been  charged  by  Haleston  Drug  Stores, 
Inc.,  that  Waitresses  and  Cafeteria  Women's  Local 
No.  305,  Waiters  Local  No.  189,  Bartenders,  Card 
&  Poolroom  Workers  Local  No.  496,  Cooks  &  As- 
sistants Local  No.  207,  Hotel  Service  Employees 
Local  No.  664,  and  Local  Joint  Executive  Board  of 
H.  &  R.  E.  I.  A.  and  B.  I.  L.  of  A,  commonly  known 
as  Culinary  Workers  Alliance,  each  affiliated  with 
Hotel  &  Restaurant  Employees  and  Bartenders  In- 
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ternational  Union,  AFL,  the  Respondents  herein, 
have  engaged  in  and  now  are  engaging  in  certain 
unfair  labor  practices  affecting  commerce  as  set 
forth  and  defined  in  the  National  Labor  Relations 
Act,  as  amended  (61  Stat.  136),  hereinafter  called 
the  Act,  the  General  Counsel  of  the  National  Labor 
Relations  Board,  hereinafter  called  the  Board,  by 
the  Regional  Director  for  the  Nineteenth  Region, 
designated  by  the  Board's  Rules  and  Regulations, 
Series  5,  as  amended.  Section  203.15,  hereby  issues 
this  Complaint  and  alleges  as  follows: 

I. 

Haleston  Drug  Stores,  Inc.,  hereinafter  called 
the  Employer,  is  a  business  enterprise  incorporated 
and  existing  by  virtue  of  the  laws  of  the  State  of 
Oregon,  and  has  its  principal  place  of  business  in 
Portland,  Oregon. 

11. 

The  Employer  has  been  and  is  engaged  prin- 
cipally in  operating  four  retail  drug  stores  in  the 
City  of  Portland,  Oregon,  commonly  known  as  St. 
Francis  Drug  Store,  New  Heathman  Hotel  Drug 
Store,  Commondore  Drug  Store,  and  Oregonian 
Drug  Store.  Annually  the  Employer  makes  pur- 
chases of  drugs  and  merchandise  for  resale  totaling 
approximately  $190,000,  of  which  approximately  30 
per  cent  is  shipped  to  the  Employer  directly  from 
points  outside  the  State  of  Oregon,  and  of  the  re- 
mainder approximately  60  to  75  per  cent  are  pur- 
chases made  within  the  State  of  Oregon  of  goods 
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that  originated  outside  of  said  State.  Annually  the 
Employer  sells  merchandise  and  drugs  totaling  in 
value  approximately  $325,000,  all  of  which  sales  are 
made  locally  at  the  Employer's  drug  stores. 

III. 

The  Employer  is  engaged  in  commerce  within 
the  meaning  of  Section  2,  subsections  (6)  and  (7) 
of  the  Act. 

IV. 

Waitresses  and  Cafeteria  Women's  Local  No.  305, 
hereinafter  referred  to  as  the  Waitresses  Local, 
Waiters  Local  No.  189,  hereinafter  referred  to  as 
the  Waiters  Local,  Bartenders,  Card  &  Poolroom 
Local  No.  496,  hereinafter  referred  to  as  the  Bar- 
tenders Local,  Cooks  &  Assistants  Local  No.  207, 
hereinafter  referred  to  as  the  Cooks  Local,  Hotel 
Service  Employees  Local  No.  664,  hereinafter  re- 
ferred to  as  the  Hotel  Service  Employees  Local, 
and  Local  Joint  Executive  Board  of  H.  &  R.  E.  I.  A. 
and  B.  I.  L.  of  A,,  hereinafter  referred  to  as  the 
Culinary  Workers  Alliance,  each  affiliated  with 
Hotel  &  Restaurant  Employees  and  Bartenders  In- 
ternational Union,  in  turn  affiliated  with  the  Amer- 
ican Federation  of  Labor,  each  is  a  labor  organiza- 
tion within  the  meaning  of  Section  2  (5)  of  the  Act. 

V. 

Neither  the  Waitresses  Local,  nor  the  Waiters 
Local,  nor  the  Bartenders  Local,  nor  the  Cooks 
Local,  nor  the  Hotel  Service  Employees  Local,  nor 
the  Culinarv  Workers  Alliance  has  been  certified 
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by  the  Board  pursuant  to  the  provisions  of  Section 

9  (e)  of  the. Act  as  having  been  authorized  by  a 
majority  of  the  Employer's  employees  in  any  unit 
of  the  Employer's  oi3erations  to  negotiate  in  behalf 
of  said  employees  a  collective  bargaining  agreement 
which  provides  for  membership  in  any  of  said  labor 
organizations  as  a  condition  of  employment  under 
any  circumstances. 

VI. 

On  or  about  September  15,  1948,  the  Respondent 
Unions  solicited  the  Employer  to  execute  a  collective 
bargaining  agreement  applicable  to  employees  then 
employed  and  later  to  be  employed  at  the  Oregonian 
Drug  Store,  which  agreement  contained  the  follow- 
ing clauses: 

2.  During  the  life  of  this  Agreement,  the  Em- 
ployer will  not  employ  in  his  establishment  any 
person  not  a  member  in  good  standing  of  one  of 
the  Unions. 

3.  All  new  employees  shall  be  secured  by  the 
Employer  through  the  Union's  offices. 

The  Respondent  Unions  were  collectively  identified 
as  the  Union  in  said  proposed  agreement. 

VII. 

The  Employer,  on  said  date  and  thereafter  until 
the  present  date,  did  not  agree  and  has  not  agreed 
to  become  a  party  to  such  agreement. 

VIII. 

On  or  about  September  29,  1948,  the  Respondent 
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Unions  caused  the  Employer  and  each  of  its  stores 
aforesaid  to  be  declared  unfair  to  organized  labor 
by  the  Central  Labor  Council  of  Portland  and 
Vicinity,  a  labor  organization,  and  the  name  of  the 
Employer  and  of  each  of  its  stores  to  be  published 
by  said  organization  on  its  ''Unfair  List,"  and  pub- 
licized thereafter  until  the  present  date  as  being  un- 
fair to  organized  labor. 

IX. 

On  or  about  September  29,  1948,  and  thereafter 
until  the  present  date.  Respondent  Unions  have  en- 
gaged in  picketing  the  premises  of  the  Oregonian 
Drug  Store,  and  have  caused  the  pickets  to  carry 
a  banner  on  which  appears  in  substance  a  statement 
that  the  Employer  has  been  and  is  unfair  to  the 
Respondent  Unions. 

X. 

During  the  period  immediately  preceding  Christ- 
mas, 1948,  Respondent  Unions  caused  hand  bills  to 
be  distributed  to  prospective  patrons  of  the  Em- 
ployer at  the  approaches  to  the  four  drug  stores  of 
the  Employer,  again  declaring  the  Employer  to  be 
unfair  to  organized  labor  and  urging  the  prospec- 
tive patrons  not  to  patronize  said  stores. 

XL 

The  Respondent  Unions  have  engaged  in  the  con- 
duct described  in  Paragraphs  VIII,  IX,  and  X,  to 
cause  the  Employer  to  execute  and  become  a  party 
to  the  agreement  described  in  Paragraph  VI. 
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XII. 

The  Respondent  Unions,  by  their  conduct  de- 
scribed in  Paragraphs  VI  and  VIII  to  XI,  inclu- 
sive, have  attempted  to  cause  the  Employer  to  dis- 
criminate against  employees  in  regard  to  hire  and 
tenure  of  employment,  or  the  terms  or  conditions 
of  employment,  to  encourage  membership  in  the 
Respondent  Unions  and  to  discourage  employees 
from  exercising  their  rights  to  refrain  from  such 
concerted  activity. 

XIII. 

The  Respondent  Unions,  by  their  conduct  and  the 
acts  described  in  Paragraphs  VI  and  VIII  to  XII, 
inclusive,  under  the  circumstances  described  in 
Paragraphs  V  and  VII,  have  engaged  in  and  are 
engaging  in  unfair  labor  practices  within  the  mean- 
ing of  Section  8  (b)   (2)  of  the  Act. 

XIV. 

The  acts  and  conduct  of  the  Respondent  Unions 
as  hereinabove  set  forth,  affecting  the  operation  of 
the  Employer  as  described  in  Paragraphs  I,  II,  and 
III  above,  have  a  close,  intimate,  and  substantial 
relationship  to  trade,  traf&c,  and  commerce  among 
the  several  States  of  the  United  States,  and  tend 
to  lead  to  labor  disputes  burdening  and  obstructing 
commerce  and  the  free  flow  of  commerce. 

XV. 

The  aforesaid  acts  and  conduct  of  the  Respondent 
Unions  as  set  forth  above,  constitute  unfair  labor 
practices  affecting   commerce  within  the  meaning 


National  Labor  Relations  Board  11 

of  Section  8,  subsection  (b)  (2),  and  Section  2,  sub- 
section (6)  and  (7)  of  the  Act. 

Wherefore,  the  General  Counsel  of  the  National 
Labor  Relations  Board,  on  behalf  of  the  Board, 
acting  by  and  through  the  Regional  Director  for 
the  Nineteenth  Region  of  the  Board,  on  this  2nd 
day  of  August,  1949,  issues  this  Complaint  against 
Waitresses  and  Cafeteria  Women's  Local  No.  305, 
Waiters  Local  No.  189,  Bartenders,  Card  &  Pool- 
room Workers  Local  No.  496,  Cooks  &  Assistants 
Local  No.  207,  Hotel  Service  Employees  Local  No. 
664,  and  Local  Joint  Executive  Board  of  H.  &  R. 
E.  I.  A.  and  B.  I.  L.  of  A.,  commonly  known  as 
Culinary  Workers  Alliance,  each  affiliated  with 
Hotel  &  Restaurant  Employees  and  Bartenders  In- 
ternational Union,  AFL,  the  Respondent  Unions 
herein. 

[Seal]        /s/  KENNETH  McCLASKEY, 

Acting  Regional  Director,  19th  Region,  National 
Labor  Relations  Board,  515  Smith  Tower,  Se- 
attle 4,  Washington. 


[Title  of  Board  and  Cause.] 

MOTION  FOR  AN  ORDER  DISMISSING 
THE  COMPLAINT 

Come  now  the  respondents  in  the  above-entitled 
case  and  move  for  an  order  dismissing  the  com- 
I)laint,  on  the  ground  and  for  the  reasons: 
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1.  That  the  employer  involved  is  not  engaged  in 
an  operation  in  commerce  or  affecting  commerce. 

2.  That,  even  if  it  does  affect  interstate  com- 
merce, it  would  not  effectuate  the  policies  of  the 
act  to  exercise  jurisdiction. 

See  In  re  Haleston  Drug  Store,  Inc.,  and  Retail 
Clerks  International  Association,  Local  1092,  82 
NLRB  148,  case  No.  36-RM-26,  April  15,  1949. 

The  respondents  particularly  urge  that  this  case 
be  dismissed  forthwith,  for  the  reason  that  testi- 
mony has  already  been  taken  in  a  previous  rep- 
resentation case,  and  the  Board  has  already  decided 
not  to  exercise  jurisdiction  in  this  case.  We  there- 
fore think  that  this  is  an  appropriate  case  to  be 
summarily  dismissed,  so  that  the  parties  will  not 
be  put  to  great  time  and  expense  to  defend  a 
frivolous  case. 

Dated  this  3rd  day  of  August,  1949. 

GREEN,  LAND  YE  & 
RICHARDSON, 

Attorneys  for  Respondents. 
State  of  Oregon, 
County  of  Multnomah — ss. 

I,  James  Landye,  one  of  attorneys  for  the  re- 
spondents named  herein,  hereby  certify  that  I  have 
served  a  copy  of  the  within  motion  by  registered 
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mail  upon  Will  H.  Masters,  attorney  for  Haleston 
Drug  Stores,  Inc.,  on  the  3rd  day  of  August,  1949. 

/s/  JAMES  LANDYE, 
Of  Attorneys  for 
Respondents. 

Received  August  5,  1949. 


[Title  of  Board  and  Cause.] 

ANSWER  TO  RESPONDENTS 

Come  now  the  respondents  and  in  answer  to  the 
Complaint  filed  herein,  allege,  deny  and  admit  as 

follows : 

I. 
Respondents  have  no  information  on  which  to 
base  a  belief  as  to  Paragraphs  I  and  II  and  there- 
fore deny  the  same. 

II. 

As  to  Paragraph  III,  respondents  deny  said  para- 
graph and  further  allege  that  even  if  such  defendant 
is  engaged  in  commerce  within  the  meaning  of  the 
Act,  it  would  not  effectuate  the  purposes  of  the 
Act  for  the  Board  to  assume  jurisdiction  herein. 

III. 
Admit  Paragraphs  IV  and  V. 

IV. 

Deny  Paragraph  VI  and  VII. 
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V. 

Admit  Paragraph  VIII. 

VI. 
Deny  Paragraphs  IX,  X,  XI,  XII,  XIII,  XIV, 
XV. 

Wherefore  the  respondents,  having  answered  the 
Complaint  herein,  request  that  the  National  Labor 
Relations  Board  find  that  said  respondents  have  not 
been  guilty  of  an  unfair  labor  practice  affecting 
commerce  within  the  meaning  of  Section  8(a)  (1) 
of  the  Labor-Management  Relations  Act  of  1947, 
and  that  this  action  be  dismissed  with  regard  to 
said  respondents. 

GREEN,  LANDYE  & 
RICHARDSON, 
Attorneys  for  Respondents. 

State  of  Oregon, 

Coimty  of  Multnomah — ss. 

I,  Cecil  Jones,  being  first  duly  sw^orn,  depose  and 
say  that  I  am  Secretary  of  the  Cooks  &  Assistants 
Local  No.  207,  one  of  respondents  herein,  and  that 
the  foregoing  Answer  is  true  as  I  verily  believe. 
CECIL  JONES.  ' 
Subscribed  and  sworn  to  before  me  this  11th  day 
of  August,  1949. 

JAMES  LANDYE, 

Notary  Public  for  Oregon. 
My  commission  expires  Dec.  7,  1951. 
A  truly  copy: 

/s/  JAMES  LANDYE, 

Of  Attys.  for  Respondents. 
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[Title  of  Board  and  Cause.] 

ORDER  DESIGNATING  TRIAL  EXAMINER 
It  Is  Hereby  Ordered  that  Charles  W.  Whitte- 
more  act  as  Trial  Examiner  in  the  above  case  and 
perform  all  the  duties  and  exercise  all  the  powers 
granted  to  trial  examiners  under  the  Rules  and 
Regulations — Series  5,  as  amended,  of  the  National 
Labor  Relations  Board. 

Dated,  Washington,  D.  C,  August  11,  1949. 

[Seal]        /s/  WILLIAM  E.  SPENCER, 

Acting  Chief  Trial  Examiner. 


[Title  of  Board  and  Cause.] 

ORDER 

The  respondents  having  filed  a  motion  to  dismiss 
the  complaint  in  this  proceeding,  and  the  Board 
having  determined  that  the  motion  should  be  ruled 
upon  pursuant  to  Section  203.25  of  the  Rules  and 
Regulations  of  the  Board, 

It  Is  Hereby  Ordered  that  the  respondents'  mo- 
tion be,  and  it  hereby  is,  referred  to  the  Division 
of  Trial  Examiners  for  action  pursuant  to  provi- 
sions of  Section  203.25  of  the  Rules  and  Regulations. 

Dated,  Washington,  D.  C,  August  10,  1949. 

By  direction  of  the  Board: 

/s/  FRANK  M.  KLEIFAR, 
Executive  Secretary. 
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[Title  of  Board  and  Cause.] 

ORDER 

Charges  having  been  heretofore  filed; 

A  complaint  and  notice  of  hearing  having  been 
issued  on  August  2,  1949,  by  the  General  Counsel 
of  the  National  Labor  Relations  Board,  by  the  Re- 
gional Director  for  the  Nineteenth  Region; 

A  motion  having  been  filed  with  the  Chief  Trial 
Examiner  on  August  3,  1949,  by  the  Respondents 
(Waitresses  and  Cafeteria  Women's  Local  305,  et 
al.) ;  urging  summary  dismissal  of  the  complaint  on 
the  grounds: 

1.  That  the  employer  involved  is  not  engaged  in 
an  operation  in  commerce  or  affecting  commerce. 

2.  That  even  if  it  does  affect  commerce,  it  would 
not  effectuate  the  policies  of  the  Act  to  exercise 
jurisdiction ; 

Said  Respondents  having,  on  August  5,  requested 
that  said  motion  be  transferred  to  the  Board  for 
consideration ; 

Said  motion  having  been  referred  b}^  the  Acting 
Chief  Trial  Examiner  to  the  Board  on  August  9; 

The  Board,  on  August  10,  having  ordered:  (1) 
that  said  motion  be  ruled  upon  pursuant  to  Section 
203.25  of  the  Rules  and  Regulations  of  the  Board, 
and  (2)  that  said  motion  be  referred  to  the  Divi- 
sion of  Trial  Examiners; 

The  undersigned  Trial  Examiner  having  been  duly 
designated  In^  the  Acting   Chief  Trial   Examiner; 
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Said  motion  to  dismiss  having  been  referred  to 
said  Trial  Examiner  on  August  11  for  ruling  pur- 
suant to  Section  203.25  of  the  Rules  and  Regula- 
tions ; 

Now,  Therefore,  the  said  Trial  Examiner,  being 
fully  advised  in  the  premises,  having  duly  con- 
sidered the  matter,  particularly  the  commerce  alle- 
gations in  the  complaint,  and  having  taken  official 
notice  of  the  findings  and  conclusions  of  the  Board 
in  Matter  of  Haleston  Drug  Stores,  Inc.,  Case  No. 
36-RM-26,  decided  April  15,  1949,  wherein  the 
Board,  without  deciding  whether  or  not  the  em- 
ployer's operation  affects  commerce  within  the 
meaning  of  the  National  Labor  Relations  Act,  con- 
cluded that  "it  would  not  effectuate  the  policies  of 
the  Act  to  exercise  jurisdiction";  it  is  hereby: 

Ordered  that  said  motion  for  dismissal  of  the 
complaint  be,  and  it  hereby  is,  granted. 

/s/  CHARLES  W.  WHITTEMORE, 
Trial  Examiner. 
Signed  at  Washington,  D.  C,  this  11th  day  of 
August,  1949. 

Dated  August  15,  1949. 


[Title  of  Board  and  Cause.] 

MOTION  TO  RECONSIDER  ORDER  OP 
TRIAL  EXAMINER 

To:  Chief  Trial  Examiner,  Washington  25,  D.  C. 
Comes  now  the  Haleston  Drug  Stores,  Inc.,  and 
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moves  the  Chief  Trial  Examiner  to  cause  the  Trial 
Examiner,  Charles  W.  Whittemore,  to  reconsider 
his  order  which  was  made  and  entered  August  11, 
1949,  granting  the  motion  of  respondents  to  dismiss 
the  complaint  in  the  above-entitled  matter  and  dis- 
missing said  complaint  for  the  reasons  that: 

1.  Said  Haleston  Drug  Stores,  Inc.,  was  pre- 
pared to  introduce  evidence  to  prove  that  said  Hales- 
ton Drug  Stores,  Inc.,  was  engaged  in  interstate 
commerce  and  engaged  in  operations  affecting  com- 
merce as  is  set  forth  in  Affidavit  hereto  attached, 
marked  Exhibit  "A,"  referred  to  and  made  a  part 
hereof,  and  was  prepared  as  is  shown  by  said 
Affidavit  to  introduce  additional  evidence  than  that 
introduced  in  the  case  of  Haleston  Drug  Stores, 
Inc.,-  and  International  Retail  Clerks,  Food  and 
Drug  Clerks,  Local  1092,  AFL,  case  No.  36-RM-26, 
and  that  said  Trial  Examiner  had  no  evidence  be- 
fore him  at  the  time  of  making  said  order. 

2.  That  said  Trial  Examiner's  order  is  errone- 
ous in  that  in  the  above-entitled  case  there  are 
different  parties  than  in  the  case  of  No.  36-RM-26 
and  that  the  holding  of  said  Case  No.  36-RM-26  is 
not  a  determination  of  the  issues  in  the  above- 
entitled  case. 

MASTERS  and  MASTERS, 
By  WILL  H.  MASTERS, 

Attorneys  for  Haleston  Drug 
Stores,    Inc. 
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EXHIBIT  ''A" 

State  of  Oregon, 

County  of  Multnomah — ss. 

I,  C.  D.  Haleston,  being  first  duly  sworn  depose 

and  say: 

That  I  am  the  President  of  Haleston  Drug  Stores, 
Inc.  That  Haleston  Dinig  Stores,  Inc.,  operates 
four  drug  stores  in  the  City  of  Portland,  namely: 
The  Oregonian  Drug  Co.,  Broadway  and  Jefferson 
Street,  Portland,  Oregon ;  the  New  Heathman  Drug 
Co.,  New  Heathman  Hotel,  Broadway  and  Salmon 
Streets,  Portland,  Oregon;  St.  Francis  Hotel  Drug 
Co.,  S.  W.  11th  and  Main  Streets,  Portland,  Ore- 
gon; and  the  Commodore  Hotel  Drug  Co.,  in  the 
Commodore  Hotel,  S.  W.  16th  and  Morrison  Street, 
Portland,  Oregon,  and  for  eleven  months  of  1948, 
the  Terminal  Drug  Co.  in  Portland,  Oregon,  which 
drug  store  was  discontinued  and  the  stock  in  trade 
was  moved  to  the  other  drug  stores.  That  all  of 
said  drug  stores  sell  the  conventional  line  of  drugs, 
medicines  and  cosmetics,  operate  a  soda  fountain 
lunch  and  prepare  medical  prescriptions. 

I  further  say  that  the  gross  dollar  volume  of  pur- 
chases of  all  of  the  stores  operated  by  the  Haleston 
Drug  Stores,  Inc.,  is  the  sum  of  $323,938.54.  That 
of  these  purchases,  $64,744.95,  or  19.987%,  was  pur- 
chased wholly  outside  the  State  of  Oregon;  $76,- 
063.68,  or  23.481%,  was  purchased  from  firms  op- 
erating wholly  without  the  State  of  Oregon  but 
which  goods  were  supplied  from  warehouses  situate 
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the  order  of  the  Trial  Examiner  granting  the  mo- 
tion to  dismiss -the  complaint  in  the  above-entitled 
proceeding. 

On  August  3,  1949,  a  motion  was  filed  with  the 
Board  urging  summary  dismissal  of  the  complaint 
for  the  reasons  (1)  that  the  Employer  involved  is 
not  engaged  in  an  operation  in  commerce  or  affect- 
ing- commerce,  and  (2)  that  even  if  it  does  affect 
commerce,  it  would  not  effectuate  the  policies  of  the 
Act  to  exercise  jurisdiction.  On  August  10,  1949, 
the.  Board  ordered  that  said  motion  be  referred  to 
the  Division  of  Trial  Examiners  for  disposition  pur- 
suant to  Section  203.25  of  the  Rules  and  Regula- 
tions of  the  Board.  On  August  11,  1949,  the  Trial 
Examiner  issued  an  order  granting  the  motion  to 
dismiss  the  complaint  on  the  ground  that  "whether 
or  not  the  Employer's  operation  affects  commerce 
within  the  meaning  of  the  National  Labor  Rela- 
tions Act  .  .  .  4t  would  not  effectuate  the  policies 
of  the  Act  to  exercise  jurisdiction.'  " 

In  justification  of  his  ruling,  the  Trial  Examiner 
relied  on  the  conclusions  and  findings  of  the  Board 
in  a  x^rior  representation  proceeding  involving  the 
same  employer.  Matter  of  Haleston  Drug  Stores, 
Inc.,  Case  No.  36-RM-26,  decided  April  15,  1949. 
In  that  case  the  Board,  without  deciding  whether 
the  Employer's  operation  affects  commerce  within 
the  meaning  of  the  Act,  dismissed  the  petition  on 
the  ground  that  inasmuch  as  the  Employer's  busi- 
ness is  essentially  local  in  character,  it  would  not 
effectuate  the  policies  of  the  Act  to  assert  jurisdic- 
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tion.  The  General  Counsel  submits  that  the  Trial 
Examiner  erred  (1)  in  failing  to  find  that  the  Em- 
ployer's operation  affects  commerce  within  the 
meaning  of  the  Act,  and  (2)  in  refusing  to  exercise 
jurisdiction  even  though  such  jurisdiction  exists 
in  fact. 


United  States  of  America,  Before  the 
National  Labor  Relations  Board 

Case  No.  36-CB-7 

In  the  Matter  of 

WAITRESSES  AND  CAFETERIA  WOMEN'S 
LOCAL  NO.  305,  WAITERS  LOCAL  NO.  189, 
BARTENDERS,  CARD  &  POOLROOM 
WORKERS  LOCAL  NO.  496,  COOKS  &  AS- 
SISTANTS LOCAL  NO.  207,  HOTEL  SERV- 
ICE EMPLOYEES  LOCAL  NO.  664,  AND 
LOCAL  JOINT  EXECUTIVE  BOARD  OF 
H.  &  R.E.I.A.  AND  B.I.L.  OF  A.,  commonly 
known  as  CULINARY  WORKERS  ALLI- 
ANCE, each  affiliated  with  HOTEL  &  RES- 
TAURANT EMPLOYERS  AND  BARTEND- 
ERS INTERNATIONAL  UNION,  AFL, 

and 

HALSTON  DRUG  STORES,  INC. 

DECISION  AND  ORDER 

On  August  11,  1949,  Trial  Examiner  Charles  W. 
Whittemore  issued  his  order  granting  the  motion 


24  Haleston  Drug  Stores,  Inc.,  vs. 

of  the  Respondents  for  dismissal  of  the  <3oniplaint 
in  the  above-entitled  proceeding  on  the  ground  that 
the  assertion  of  jurisdiction  over  the  operations  of 
the  Employer  involved  would  not  effectuate  the  poli- 
cies of  the  Act.  Thereafter  the  General  Counsel 
filed  a  timely  Request  for  Review  of  the  Trial  Ex- 
aminer's order,  pursuant  to  Section  203.27  of  the 
Board's  Rules  and  Regulations,  Series  5,  as 
amended.  The  Board  has  considered  the  entire  rec- 
ord in  this  proceeding,  including  the  arguments  ad- 
vanced by  the  parties.^  For  the  reasons  hereinafter 
stated,  the  order  of  the  Trial  Examiner  dismissing 
the  complaint  is  affirmed. 

I.  The  Trial  Examiner's  order 
In  dismissing  the  complaint  on  the  ground  that 
the  assertion  of  jurisdiction  would  not  effectuate  the 
policies  of  the  Act,  the  Trial  Examiner  relied  on  our 
dismissal  of  a  representation  petition  by  the  Em- 
ployer involved  herein,  in  Matter  of  Haleston  Drug 


^The  Employer  filed  a  motion  for  reconsideration 
of  the  Trial  Examiner's  order  with  the  Chief  Trial 
Examiner,  and  filed  exceptions  to  the  order  with 
the  Board.  Section  203.27  of  the  Board's  Rules  and 
Regulations  jorovides  that  review  of  a  Trial  Exam- 
iner's order  dismissing  a  complaint  before  issuance 
of  au  Intermediate  Report  may  be  had  upon  a  re- 
quest for  review  addressed  to  the  Board.  In  view 
of  the  fact  that  the  case  is  properly  before  us  on 
the  General  Counsel's  Request  for  Review,  filed  in 
accordance  with  the  Board's  Rules  and  Regulations, 
we  have  fully  considered  all  the  issues  raised  by  the 
Employer's  motion  and  exceptions. 
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Stores,  Inc.2  The  Employer  and  the  General  Coun- 
sel contend  that  the  dismissal  without  hearing  is 
erroneous  because  it  precluded  the  possibility  of  tak- 
ing evidence  on  the  commerce  question.  We  find  no 
merit  in  this  contention.  Like  the  Board,  the  Trial 
Examiner  may  take  official  notice  of  the  record  and 
findings  of  the  Board  in  prior  proceedings  involving 
the  same  parties.^  It  camiot,  therefore,  be  said  that 
the  order  of  the  Trial  Examiner  was  not  based  on 
evidence. 

In  any  event,  for  present  purposes  we  shall  as- 
sume the  truth  of  the  additional  facts  which  the 
Employer  and  the  General  Counsel  offer  to  prove 
concerning  the  relationship  of  the  Employer's  busi- 
ness to  commerce.  The  amounts  of  the  various  trans- 
actions differ  quantitatively  from  those  which  ap- 
pear in  the  record  of  the  representation  proceeding. 
Nevertheless  they  still  show  no  more  than  that  the 
Employer  operates  a  chain  of  retail  drug  stores  in 
Portland,  Oregon,  making  substantial  out-of-State 
purchases  but  selling  all  of  its  merchandise  locally .^ 


282  N.  L.  R.  B.,  No.  148. 
86  N.  L.  R.  B.,  No.  125. 


3It  is  immaterial  that  the  same  unions  were  not 
involved  in  both  proceedings.  The  jurisdictional 
facts  upon  which  the  commerce  finding  was  based 
are  those  relating  to  the  business  of  the  Employer, 
who  is  the  same  in  both  cases. 


4The  fact  that  the  Employer  makes  an  unspecified 
qiiantitv  of  sales  to  transients  from  out  of  the  State 
who  mav  he  staying  at  the  hotels  in  which  its  stores 


26  Haleston  Drug  Stores,  Inc.,  vs. 

That  is  precisely  the  situation  that  presented  itself 
in  the  representation  case.  Retail  drug  stores  are 
essentially  local  operations,  and  in  such  cases  we 
have  frequently  declined  to  assert  jurisdiction  where 
the  only  factor  in  favor  of  doing  so  was  a  substan- 
tial volume  of  out-of-State  purchases.^  Accordingly 
we  see  no  reason  to  reverse  our  earlier  finding  with 
respect  to  this  Employer.^ 

II.  The  discretion  of  the  Board  to 
dismiss  a  complaint 
However,  the  General  Counsel's  attack  upon  the 
Trial  Examiner's  order  goes  beyond  the  jurisdic- 
tional facts  in  this  particular  case.  It  is  vigorouslj^ 
contended  again  that,  once  the  General  Counsel  has 
issued  a  complaint,  this  Board  is  without  discretion 
to  dismiss  a  complaint  solely  .because  it  believes  that 

are  located  does  not  establish  a  substantial  volume 
of  out-of-State  sales  sufficient  to  require  us  to  re- 
verse our  earlier  finding. 


^See  Matter  of  Sta-Kleen  Bakery,  Inc.,  78  X.  L. 
R.  B.  798;  Matter  of  Fehr  Baking  Company,  79 
N.  L.  R.  B.  440;  Matter  of  Creamland  Dairies  Inc. 
80  N.  L.  R.  B.,  No.  21. 


6 While  our  findings  of  fact  are  not  res  judicata 
in  any  other  proceeding,  we  will  ordinarily  not  re- 
verse them  in  the  absence  of  some  compelling  con- 
sideration, such,  for  example,  as  a  material  change 
in  circumstances.  See  Matter  of  Atlanta  Brick  and 
Tile  Companv,  83  N.  L.  R.  B.,  No.  166;  cf.  Matter 
of  Transit  Casualty  Company,  83  N.  L.  R.  B.,  No. 
128. 
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to  assert  jurisdiction  would  not  effectuate  the  poli- 
cies of  the  Act.  The  question  of  our  power  to  dismiss 
a  complaint  for  such  reasons  was  considered  and 
discussed  at  some  length  in  our  opinion  in  the  A-1 
Photo  case,*^  in  which  we  affirmed  the  existence  of 
that  power.  Since  that  opinion  was  issued,  however, 
additional  arguments  bearing  upon  this  issue,  in- 
cluding those  urged  by  the  General  Counsel  in  the 
instant  case,  have  been  presented  to  us.  We  consider 
it  appropriate  at  this  time  to  reappraise  this  prob- 
lem in  the  light  of  some  of  the  arguments  which 
have  been  made,  and  to  remove  any  misunderstand- 
ing that  may  exist  as  to  the  purport  of  the  Board's 
unanimous  decision  in  the  A-1  Photo  case. 

First,  a  word  of  history,  so  that  the  issue  may  be 
viewed  in  proper  perspective.  Under  the  provisions 
of  the  original  National  Labor  Relations  Act,  the 
Board  exercised  ultimate  supervision  over  all  steps 
in  the  procedural  process  before  the  Board  and  the 
courts,  from  the  investigation  of  charges  and  the 
issuance  of  complaints  to  court  application  for  the 
enforcement  of  its  orders.  In  the  exercise  of  its 
discretion,  the  Board  could  decline  to  issue  com- 
plaints.8  After  the  issuance  of  a  complaint  and 
after  hearing,  it  retained  the  lawful  discretion,  in- 
herent in  its  function  of  administering  the  Act,  to 

■^Matter  of  Local  905  of  the  Retail  Clerks  Inter- 
national Association  (AFL),  et  al.  (H.  W.  Smith 
d/b/a  A-1  Photo  Service),  83  N.  L.  R.  B.,  No.  86. 

8N  L  R.  B.  V.  Indiana  &  Michigan  Electric  Com- 
pany, 318  r.  S.  9,  18-19. 
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dismiss  a  complaint  for  policy  reasons.^  It  also  had 
broad  discretion  to  determine  the  remedy,  if  any^ 
which  would  effectuate  the  policies  of  the  Act.^^ 
Finally,  the  statute  left  it  to  the  Board's  discretion 
to  determine  whether  or  not  to  seek  enforcement 
of  its  orders  in  the  courts.^^ 

In  short,  the  Board  was  permitted  to  make  policy 
determinations  at  every  stage  of  a  proceeding. 
There  was  nothing  unique  in  the  existence  of  this 


^N.  L.  R.  B.  V.  Indiana  &  Michigan  Electric  Com- 
pany, supra;  N.  L.  R.  B.  v.  Federal  Engineering 
Company,  Inc.,  153  F.  2d  233,  234  (C.  A.  6) ;  Bethle- 
hem Steel  Company  v.  New  York  State  Labor  Rela- 
tions Board,  330  U.  S.  767,  776 ;  Matter  of  Midwest 
Piping  and  Supply  Co.,  Inc.,  63  N.  L.  R.  B.  1060; 
Matter  of  Brown  &  Root,  Inc.,  51  N.  L.  R.  B.  820; 
Matter  of  Consolidated  Aircraft  Corp.,  47  X.  L. 
R.  B.  69;  Matter  of  Wickwire  Brothers,  16  N.  L. 
R.  B.  316;  Matter  of  Godchaux  Sugars,  Inc.,  12 
N.  L.  R.  B.  568. 


loPhelps  Dodge  Corporation  v.  N.  L.  R.  B.  313 
IT.  S.  177,  194-195;  International  Association  of 
Machinists  v.  N.  L.  R.  B.  311  U.  S.  72,  82;  Matter 
of  The  Ebco  Manufacturing  Company,  67  N.  L. 
R.  B.  210;  Matter  of  Providence  Gas  Companv,  41 
N.  L.  R.  B.  1121 ;  Matter  of  Shenandoah-Dives  Min- 
ing Companjr,  11  N.  L.  R.  B.  885;  S.  Rep.  573,  74th 
Cong.,  1st  Sess.  p.  15. 


11  Section  10  (e)  of  the  original  Act  carried  over 
unchanged  in  the  amended  Act  provides:  ''The 
Board  shall  have  power  to  petition  any  circuit  court 

of  appeals  .  .  .  for  the  enforcement  of  such  order. 
.  .  ."  (Emphasis  supplied.)  See  also  N.  L.  R.  B.  v. 
Sunshine  Mining  Co.,  125  F.  2d  757  (C.  A.  9). 
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permissive  power  in  the  Board.  Indeed,  the  presence 
of  this  discretion  in  the  administrative  agency 
charged  with  responsibility  for  effectuating  the 
policy  of  a  public  statute  is  the  hallmark  of  the 
administrative  process.  It  is  this  very  character- 
istic which  distinguishes  an  administrative  agency 
from  a  court  of  law.  The  latter  adjudicates  private 
rights  according  to  the  law  of  the  land.  It  is  not 
generally  concerned  with  policy .12  But  an  admin- 
istrative agency,  by  its  very  nature,  is  governed  by 
policy  considerations,  because  it  is  concerned  with 
public  and  not  private  rights.i^   Hence,  it  must  al- 


i2But  even  a  Federal  court  is  not  without  discre- 
tion to  refuse  to  exercise  existing  jurisdiction.  See 
Meredith  v.  City  of  Winter  Haven,  320  U.  S.  228, 
for  a  discussion  of  some  of  the  instances  where  the 
exercise  of  such  discretion  may  be  justified  by  con- 
siderations of  paramount  public  policy.  And  cf. 
28  U.S.C.A.,  sec.  1254,  defining  the  discretionary 
certiorari  jurisdiction  of  the  Supreme  Court. 

i3Administrative  agencies  "do  more  than  judi- 
ciallv  and  impartially  apply  the  law  as  they  find 
it  to'a  controversy  between  private  parties ;  they  are 
charged  with  the  carrying  out  of  definite  policies 
involving  discretion  and  the  formulation  of  sub- 
ordinate policies  to  effectuate  the  purpose  of  the 
laws  which  they  administer.  The  courts,  on  the 
other  hand,  take  the  law  as  they  find  it  without  any 
particular  obligation  to  accomplish  a  particular  pub- 
lic purpose  or  secure  a  certain  result."  Pillsbury, 
"Administrative  Tribunals,"  36  Harv.  L.  Rev.  405, 
423  (1922).  See  also  Chamberlain,  The  Judicial 
Function  in  Federal  Administrative  Agencies 
(1942)  p.  55.   In  deciding  upon  a  remedy,  the  Su- 
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ways  have  a  large  measure  of  discretion  in  discharg- 
ing its  functions.  For  this  reason,  cases  which  hold 
that  when  a  law  court  has  jurisdiction,  it  must  exer- 
cise it,  and  that  when  it  finds  a  violation  of  law  it 
must  grant  a  remedy,  are  inapplicable  to  an  admin- 
istrative tribunal  such  as  this  Board. 

It  is  true,  of  course,  that  the  1947  amendments 
to  the  Act  modified  the  Board's  structure  to  the 
extent  that  they  created  the  statutory  office  of  Gen- 
eral Counsel  and  gave  to  him 

final  authority,  on  behalf  of  the  Board,  in  re- 
spect of  the  investigation  of  charges  and  issu- 
ance of  complaints  under  Section  10,  and  in 
respect  of  the  prosecution  of  such  complaints 
before  the  Board,  ... 

But  there  is  no  evidence  either  in  the  legislative  his- 
tory of  the  Labor  Management  Relations  Act,  or  in 
the  language  of  the  Act  itself,  which  indicates '  a 
purpose  to  change  the  entire  character  of  the  Board 
from  a  quasi-judicial  agency  to  a  pure  -court  of  law, 
hedged  about  with  all  the  rigidities  and  limitations 
of  such  a  tribunal. 

In  the  new  legislation.  Congress  was  concerned 
only  with  separating  the  prosecuting  and  adjudi- 
cating functions  within  the  Board.  This  Congress 
accomplsihed,  by  creating  the  office  of  General  Coun- 
sel, to  whom  it  transferred  the  investigatory  and 


preme  Court  has  admonished  the  Board  that  it  must 
consider  not  only  the  policy  of  the  Act,  but  that  of 
other  statutoiy  enactments.  Southern  Steamship 
Company  v.  N.  L.  B.  B.  316  U.  S.  31,  46. 
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prosecuting  functions  previously  vested  in  the 
Board,  with  all  accompanying  discretion.  For  the 
rest,  the  structure  and  jjowers  of  the  Board  re- 
mained substantially  unchanged.  There  is  no  basis 
for  an  inference  that  under  these  circumstances 
Congress  intended  to  remove  from  the  Board  the 
discretionary  authority  it  had  previously  exercised 
as  an  incident  of  its  adjudicating  function, i"^  in- 
cluding its  power  to  dismiss  a  complaint,  after 
hearing,  for  reasons  of  policy.  The  Board  Members 
may  no  longer  exercise  a  discretionary  judgment  at 
the  beginning  of  an  unfair  labor  practice  proceed- 
ing. But  this  is  a  far  cry  from  saying  that  they 
may  not  do  so  at  subsequent  stages  of  the  proceed- 
ing, when  the  case  is  properly  before  them,  or  that 
the  prosecutor's  original  exercise  of  discretion  is 
binding  on  all  persons  for  all  time. 

To  sum  up,  then,  the  effect  of  the  amendments: 
The  General  Counsel  has  the  unfettered  discretion 
to  determine  whether  to  issue  a  complaint  and  how 
to  prosecute  it.  However,  once  the  complaint  has 
issued  and  the  case  has  been  submitted  to  the  Board 
for  decision,  the  "final  authority"  of  the  General 
Counsel  is  exhausted.  Any  action  which  the  Board 
may  take  thereafter  does  not  constitute  a  review  of 
the  independent  portion  of  the  General  Counsel's 
authority.  The  Board  may,  as  heretofore,  dismiss 
a  com])laint  because  it  believes  the  legal  theory 
lu'ged  in  support  of  the  case  inapplicable,  or  that 
the   factual   allegations   of  the   complaint   are   un- 


^•*Queensboro  Farms  Products,  Inc.  v.  Wickard, 
137  F.  2d  969,  977  (C.A.  2). 
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proved,  or  that  the  policy  of  the  Act  will  not  be 
effectuated  by  entertaining  jurisdiction.  The  power 
to  dismiss  a  complaint— whether  for  legal  or  policy 
reasons — is  inherent  in  the  Board's  very  function 
of  administering  the  Act.  There  is  no  more  en- 
croachment on  the  General  Counsel's  original  au- 
thority because  the  Board  ultimately  dismisses  a 
complaint  for  policy  reasons,  than  when  it  dismisses 
a  complaint  because  the  case  has  not  been  proved.^^ 
Both  the  Board  and  the  General  Counsel  are  su- 
preme within  their  respective  statutory  spheres: 
that  of  the  General  Counsel  lies  in  investigating  and 
prosecuting  complaint  cases;  that  of  the  Board  in 
deciding  such  cases  according  to  law  and  policy. 
The  Board  has  neither  desire  nor  authority  to  tres- 
pass upon  the  domain  of  the  General  Counsel;  but 
neither  may  the  General  Counsel  encroach  upon 
the  area  continued  to  be  entrusted  to  the  Board. 

For  all  the  reasons  given  herein,  we  reaffirm  the 
finding  made  in  a  A-1  Photo  case,  that  the  Board 
has  discretionary  authority  under  the  Act  to  dismiss 
a  complaint  for  policy  reasons,  that  the  existence 
of  such  discretion  is  not  incompatible  with  the  statu- 
tory power  of  the  General  Counsel  to  initiate  pro- 
ceedings by  issuing  complaints,  and  that  that  dis- 
cretion is  properly  exercised  where,  as  in  this  case. 


isSenator  Taft  said  in  his  supplementary  analysis 
of  the  conference  bill;  "So  far  as  having  unfettered 
discretion  he  [the  General  Counsel],  of  course,  must 
respect  the  rules  of  decision  of  the  Board  and  of 
the  courts."   93  Cong.  Rec.  7000  (June  12,  1947). 
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we  find  that  interruption  of  the  Employer's  busi- 
ness operations  by  a  labor  dispute  would  have  only 
a  remote  and  insubstantial  effect  on  commerce.  We 
shall  therefore  affirm  the  Trial  Examiner's  order 
dismissing  the  complaint. 

ORDER 
Upon  the  entire  record  in  this  case,  and  pursuant 
to  Section  10  (c)  of  the  National  Labor  Relations 
Act,  as  amended,  the  National  Labor  Relations 
Board  hereby  orders  that  the  complaint  against  the 
Waitresses  and  Cafeteria  Women's  Local  No.  305, 
Waiters  Local  No.  189,  Bartenders,  Card  &  Pool- 
room Workers  Local  No.  496,  Cooks  &  Assistants 
Local  No.  207,  Hotel  Service  Employees  Local  No. 
664,  and  Local  Joint  Executive  Board  of  H.  & 
R.E.I.A.  and  B.I.L.  of  A.,  commonly  known  as 
Culinary  Workers  Alliance,  each  affiliated  with 
Hotel  &  Restaurant  Employees  and  Bartenders 
International  Union,  AFL,  be,  and  it  hereby  is,  dis- 
missed. 

Signed  at  Washington,  D.  C,  this  31st  day  of 

Oct.  1949. 

PAUL  M.  HERZOG, 

Chairman. 

JOHN  M.  HOUSTON, 

Member. 

JAMES  J.  REYNOLDS,  JR., 

Member. 
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ABE  MURDOCK, 

Member. 
J.  COPELAND  GEAY, 

Member. 
[Seal]  National  Labor  Relations  Board. 


Before  the  National  Labor  Relations  Board 
Nineteenth  Region 

Case  No.  36-RM-26. 

In  the  Matter  of 

HALESTON  DRUG  STORES 

and 

INTERNATIONAL    RETAIL    CLERKS    FOOD 
AND  DRUG  CLERKS,  LOCAL  1092,  AFL 

Monday,  January  10,  1949 

Pursuant  to  notice,  the  above-entitled  matter  came 
on  for  hearing  at  10 :00  a.m. 

Before:  Eleanor  Nygren, 
Hearing  Officer. 

Appearances : 

WILL  H.  MASTERS  of 
MASTERS  &  MASTERS, 

Yeon  Building, 

Portland,  Oregon, 

representing  the  petitioner. 
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HERBERT  GALTON, 

Morgan  Building, 
Portland,  Oregon, 

representing     International     Retail 
Clerks,  Food  and  Drug  Clerks,  Local 
Number  1092,  AF  of  L. 
*     *     * 
PROCEEDINGS 

CHRIS  HALESTON 

a  witness  called  by  and  on  behalf  of  the  Petitioner, 
being  first  duly  sworn,  was  examined  and  testified 

as  follows: 

Direct  Examination 

By  Mr.  Masters : 

Q.    Will  you  state  your  name? 

A.     Chris  Haleston. 

Q.  You  are  the  president  of  the  Haleston  Drug 
Stores,  IncJ  A.    Yes. 

Q.     An  Oregon  corporation?  A.    Yes,  sir. 

Q.  And  this  Haleston  Drug  Stores  operates  how 
many  stores  in  the  city  of  Portland,  Oregon? 

A.     Four  drug  stores. 

Q.     What  are  the  names  and  addresses  of  them? 

A.  The  Heathman  Hotel  Drug  Store,  1003  South- 
west Broadway.  St.  Francis  Hotel  Drug  Store, 
1102  Southwest  11th.  Commodore  Hotel  Drug  Store, 
1601  Southwest  Morrison.  And  the  Oregonian  Drugs 
at  1304  Southwest  Broadway. 
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Q.  Does  the  Haleston  Drug  Stores  buy  the  sup- 
plies for  all  these  drug  stores'? 

A.  The  headquarters  at  the  Heathman  Hotel 
Drug  Store,  we  buy  all  supplies  for  the  four  stores, 
outside  of  local  merchandise  that  is  delivered  di- 
rectly. 

Mr.  Masters:     I  would  like  to  have  this  marked. 

(Document     marked     Petitioner's     Exhibit 
Number  1  for  identification.) 

Q.  Handing  you  Petitioner's  Exhibit  Number  1, 
I  ask  you  to  state  what  that  is. 

A.  This  is  a  list  of  merchandise  we  bought  since 
the  first  of  the  year. 

Hearing  Officer  Xygren:  The  first  of  which 
year  ? 

The  Witness:  The  first  of  1948,  from  firms  out 
of  State  bought  direct. 

Q.  From  the  first  of  January,  1948,  to  the  first 
of  January,  1949? 

A,     Until  about  the  15th  of  December. 

Q.  Until  about  the  15th  of  December,  1948.  And 
does  that  also  have  a  total  on  it  of  total  purchases? 

A.  It  has  total  purchases  of  $189,157.39.  Pur- 
chases out  of  State  $57,026.03. 

Q.     What  percentage  is  this? 

A.  It  is  figured  a  percentage  of  about  30.15  per 
cent  of  out-of-State  purchases. 

Mr.  Masters:     I  will  offer  that  in  evidence. 
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(Thereupon,  the  document  marked  Petition- 
er's Exhibit  Number  1  for  identification  was 
offered  in  evidence.) 

PETITIONER'S,  EXHIBIT  NO.  1 

55,416.87  Total  30.10% 

197.55  Pyramid  Rubber  Co. 

43.32  Chas.  A.  Phillips  Co. 

28.73  Dr.  W.  B.  Caldwell  Co. 

21.60  Woodburn  &  Co. 

518.20  The  Toni  Co. 

64.78  Imperial  Candy  Co. 

143.81  Harriet  Hubbard  Ayer 

49.50  American  Safety  Razor  Co. 

112.92  Abbott  Laboratories 

168.53  Bourjois,  Inc. 

127.20  The  Borden  Company 

41.58  Harry  Brown  Confections 

23.76  Brown  &  Haley  Tobacco  Co. 

20.00  Chap  Stick  Co. 

314.85  Caron  Corporation 

108.90  Parfums  Ciro,  Inc. 

55.80  Colonial  Dames,  Inc. 

456.88  Colgate  P.  O.  Peet  Co. 

15.93  Ceufit  Sales  Corp. 

40.92  D'Orsay  Sales  Co. 

30.00  Deadem,  Inc. 

106.42  Dana  Perfumes 

138.00  Irvin  Freidman 
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Petitioner's  Exhibit  No.  1 — (Continued) 

9.00  The  De  Vilbiss  Co. 

93.66  Florence  Distributing  Co. 

49.60  F.  W.  Fitch  Co. 

164.55  Eversharp  Company 

137.25  Elgin  American 

343.57  Eastman  Kodak  Company 

57.60  Barbara  Gould 

653.61  Gibson  Art  Co. 

35.64  International  Distributors 

19.60  lodent  Chemical  Co. 

44.55  Imperial  Candy  Co. 
112.19  Hudnut  Sales  Co. 
124.27  Lucien  LeLong 

53.10  Lentheric,  Inc. 

51.76  Mycraft  Prod.,  Inc. 

61.56  Alfred  D.  McKelvy  Co. 

129.62  Modglin  Company 
14.40  Millers  Forge 
14.12  S.  E.  Massengell  Co. 

19.60  Noxema  Chemical  Co. 
77.76  Owens  Brush  Co. 
46.80  Ogilvia  Sisters 

42.61  Pressmaster  Co. 
44.03  Prophylatic  Brush  Co. 

106.53  Pereline  Works 

95.85  Stephen  Riley  Co. 

72.62  Charles  Koppel  Co. 
37.62  Rogers  Candy  Co. 
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Petitioner's  Exhibit  No.  1 — (Continued) 

14.12  Anatole  Bobbins 

72.15  Evyan  Ltd. 

194.23  So.  Calif.  Pen  Co. 

23.21  W.  A.  Shaffer  Pen  Co. 

107.20  Stowall  &  Co. 

160.57  Starite-Grinnie  Son 

183.46  S.  &  K.  Sales  Co. 

78.30  Jean  Vivadon 

11.25  Thalson  Company 

12.86  Tacoma  Drug  Co. 

90.10  Winthrop  Stearns 

71.15  J.  B.  Williams  Co. 

335.16  Stephen  F.  Whitman  &  Son 

31.82  Weeks  &  Leo  Co. 

36.58  Northam  Warren  Copr. 

62.24  Woodburn  Co. 

152.38  Wyeth,  Inc. 

241.65  Yardley  of  London 

49.38  Zonite  Corp. 

82.67  Hughes  Brushes,  Inc. 

3.64  "42"  Products 

109.19  Vicks  Chemical  Co. 

254.72  Associated  Sales  Co. 

1,709.46  Teletone  Natl.  Corp. 

271.86  Shulton,  Inc. 

173.69  The  Bayer  Co. 

28.44  Peggy  Sage 

60.76  Tampax,  Inc. 

601.89  Colgate  P.  O.  Peet  Co. 
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Petitioner's  Exhibit  No.  1 — (Continued) 

55.13  Colonial  Dames,  Inc. 

13.72  Eastman  Kodak  Co. 

82.67  Hughes  Brush  Co. 

97.50  Imperial  Candy  Co. 

76.88  Ogilvia  Sisters 

482.70  E.  R.  Squibb  Co. 

110.96  The  Upjohn  Company 

36.58  Northam  Warren  Corp. 

189.14  Brown  &  Haley  Tobacco  Co. 

77.93  D'Orsay  Sales  Co. 

77.06  Eastman  Kodak  Co. 

49.98  Ever  Dry  Corp. 

107.43  Empire  Leather  Goods 

101.89  Houbigant  Sales  Corp. 

64.87  Thomas  Tuming  &  Co. 

88.86  The  Murine  Co. 

65.34  The  Pepsodent  Co. 

127.31  Prophylatic  Brush  Co. 

58.31  Chas.  H.  Phillips  Co. 

18.00  Wadburn  &  Co. 

49.30  The  R.  L.  "Watkin  Co. 

117.40  Vick  Chemical  Co. 

12.42  Bourjois,  Inc. 

56.36  Coco  Cola  Co. 

484.50  Colgate  P.  O.  Peet  Co. 

54.00  Wnader  &  Co. 

10.20  American  Optical  Co. 

24.70  Colonial  Dames,  Inc. 

26.01  Coronet  Toy  Mfg.  Co. 
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Petitioner's  Exhibit  No.  1— (Continued) 

.47  Carel  Laboratories 

90.30  Eastman  Kodak  Co. 
33.33  "  42  "  Products,  Ltd. 
58.80  Evyan  Ltd. 

94.20  Jerry  Eisner  Co. 

99.88  Barbara  Gould 

13.31  Imperial  Candy  Co. 
44.60  The  Kurlash  Co.,  Inc. 
29.05  Lucien  LeLong,  Inc. 
64.57  Thos.  Luming  Co. 
46.50  Noxema  Chemical  Co. 
33.87  Natone  Company 
78.85  The  Penslar  Co. 

152.36  The  Pepsodent  Co. 

40.00  Pharmasco,  Inc. 

4.62  Rainbow  Plastics 

175.21  Roger  &  Gallet 

222.85  Revlon  Corp.  of  Calif. 

67.40  Shulton,  Inc. 

181.24  W.  A.  Shaeffer  Pen  Co. 

287.64  S.  &  K.  Sales  Co. 

68.65  R.  B.  Semler,  Inc. 

85.80  Stowall  &  Company 

81.44  M.  Seller  Co. 

297.83  E.  R.  Squibb  Co. 

7.50  Salens  Radio  Service 

329.28  Scholl  Mfg.  Co. 

108.00  Paggy  Sage,  Inc. 

73.63  Serutan  Company 
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Petitioner's  Exhibit  No.  1 — (Continued) 

19.50  Thalson  Co. 

559.78  The  Toni  Co. 

172.80  The  Toni  Co. 

300.63  The  Upjohn  Co. 

120.00  J.  B.  Williams  Co. 

54.00  "      Wander  Co. 

68.66  Winthrop  Stearns,  Inc. 

140.70  Wyeth,  Inc. 

222.59  Whitehall  Pharm.  Co. 

26.98  L.  E.  Waterman  Co. 
48.03  Zonite  Prod.  Corp. 

113.00  Andrew  Jergens  Co. 
-    12.53  Elmo  Sales  Corp. 

1.05  Eversharp,  Inc. 

263.50  Grove  Laboratories 

68.99  Houbigant  Sales  Corp. 
38.76  Conti  Products 

111.69  Whitehall  Pharmacal  Co. 

520.89  Parker  Pen  Co. 

693.17  Colgate  P.  O.  Peet  Co. 

117.12  E.  C.  De  Witt  Co. 

55.45  American  Ferment  Co. 

144.21  Abbott  Laboratory 

19.60  Chap  Stick  Co. 

29.15  EversharxD,  Inc. 

158.07  Gibson  Greeting  Cards 

16.66  Penslar  Co.,  Inc. 

131.01  W.  A.  Shaeffer  Pen  Co. 
212.95  E.  R.  Squibb  &  Sons 


National  Labor  Relations  Board  43 

(Testimony  of  Chris  Haleston.) 

Petitioner's  Exhibit  No.  1 — (Continued) 

91.80  J.  B.  Williams  Co. 

101.05  Whitehall  Pharmaeal  Co. 

318.63  Yardley  of  London 

89.96  R.  L.  Watkins 

385.61  Associated  Sales  Co. 

79.80  Bourjois,  Inc. 

153.49  The  Bayer  Co. 

109.00  Becton  Dickinson  Co. 

19.33  Eastmand  Kodak  Co. 

210.14  Roco  Creations 

335.49  Thalson  Co. 

175.69  The  Upjohn  Co. 

13.00  Diversey  Machine  Works 

162.70  Lentheric,  Inc. 

154.97  Northam  Warren  Corp. 

14.11  Ogilvie  Sisters 

25.39  Pictorial  Paper  Co. 

44.00  Pacquin,  Inc. 

244.32  Revlon  Corp.  of  Calif. 

54.88  W.  O.  Washburn  &  Sons 

61.42  Prophylastics 

16.50  American  Optical  Co. 

250.49  Tek-Hughes,  Inc. 

86.24  Stephen  F.  Whitman  &  Son 

135.77  Wyeth,  Inc. 

51.31  Vick  Chemical  Co. 

500.00  Ansco 

18.74  Brown  &  Haley  Tobacco  Co. 

109.68  Colgate  P.  O.  Peet  Co. 
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Petitioner's  Exhibit  Nt).  1 — (Continued) 

11.24  Colonial  Dames 

104.63  Centaur-Caldwell 

52.92  Dodge,  Inc. 

23.67  Ogilvie  Sisters 

43.12  Pictorial  Paper  Package 

40.82  Pharma.  Craft  Corp. 

27.88  S.  &  K.  Sales  Co. 

93.98  Shulton,  Inc. 

209.38  The  Upjohn  Co. 

76.81  William  R.  Warner  &  Co. 

133.37  Yardley  of  London 

1,042.08  Revlon  Corp.  of  Calif. 

141.59  Diversey  Machine  Works 
96.70  John  Rustigan 

33.24  Evyan,  Ltd. 

29.60  Jergens  Co. 

36.00  R.  B.  Semler,  Inc. 

62.41  J.  B.  Williams  &  Co. 

112.81  Lentheric,  Inc. 

206.88  Tampax,  Inc. 

84.10  Thalson  Co. 

220.55  Colgate  P.  O.  Peet  Co. 

231.08  Dana  Perfumes 

183.60  Delegar  Products,  Inc. 
111.60  The  De  Vilbiss  Co. 
130.76  The  Pepsodent  Co. 
112.20  Chas.  H.  Phillips  Co. 

63.75  Procter  &  Gamble  Co. 

332.16  Revlon  Corp.  of  Calif. 
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J*etitioner's  Exhibit  No.  1 — (Continued) 

198.00  Fridout  Sales  Co. 

269.71  Shulton,  Inc. 

50.00  H.  Dreyfuss  &  Co. 

55.80  L.  E.  Waterman  Co. 
390.05  Prophylactic  Brush  Co. 
156.46  Owens  Brush  Co. 

50.00  Premier  Sales  Co. 

7.84  American  Phar.  Co. 

40.40  Aviatrix  Company 

33.52  Colonial  Dames,  Inc. 

36.00  Chamberlain  Sales  Corp. 

108.25  House  of  Eee's 

135.63  Tek-Hughes,  Inc. 

29.62  H.  Q.  Z.  Dist.  Co. 

14.12  Madamoiselle 

64.87  Fred  D.  McKelvy 

18.52  S.  E.  Messengill  Co. 

48.96  Murine  Co.,  Inc. 

213.70  Newell  of  Calif. 

36.00  Noxema  Chemical  Co. 

.80  Pharma.  Co.,  Inc. 

56.81  Roger  &  Gallet 
2.45  Schieffelin  &  Co. 

95.55  Stephen  Ripley  Co. 

24.00  Sanitube  Co. 

2.52  Jean  Vivandon  Co.,  Inc. 

283.55  Whitehall  Pharm.  Co. 

1.03  Wilson  Laboratories 

62.07  Yardley  of  London 
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Petitioner's  Exhibit  No.  1 — (Continued) 

94.19  John  Hudson  Moore,  Inc. 

200.68  W.  A.  Schaeffer  Pen  Co. 
147.00  White  &  Wyckoff  Mfg.  Co. 

50.32  Kurlash,  Inc. 

33.32  Geo.  W.  Luft  Co. 

50.40  .  Dodge,  Inc. 

3.58  A.  Sessenbrenner  Sons 

114.87  F.  W.  Fitch  Co. 

177.85  The  Upjohn  Company 

131.87  Courtley,  Ltd. 

67.95  Cummer  Company 

100.60  Bourgois  Sales  Corp. 

21.17  Kathyrim,  Inc. 

178.04  Enger  Kress  Co. 

40.98  Zonite  Products  Corp. 

173.69  The  Bayer  Co. 
389.17  Eastman  Kodak  Co. 

64.67  Barbara  Gould,  Inc. 

61.11  L.  E.  Waterman  Co. 

50.00  Rolane  Sales  Corp. 

154.80  S.  &  K.  Sales  Co. 

104.42  Harriet  Hubbard  Ayer 

77.94  Diversey  Machine  Works 
38.81  The  DeVilviss  Co. 

59.98  Everdry  Corp. 

53.95  Northwestern  Plastics 
277.21  Yardley  of  London 

89.64  Pharma  Craft  Corp. 

356.06  Colgate  P.O.  Peet  Co. 
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Petitioner's  Exhibit  No.  1 — (Continued) 

20.00  lodent  Chemical  Co. 

15.64  Pepsodent  Co. 

76.79  Lig-htfoot  Schiiltz  Co. 
320.78  R.  Mohr  &:  Sons 

48.47  Murine  Co.,  Inc. 

34.80  Charles  E.  Hires  Co. 
6.60  Imperial  Candy  Co. 

63.78  D'Orsay  Sales  Co. 

40.57  Colonial  Dames,  Inc. 

130.04  Xortham  Warren  Corp. 

18.66  Paschall  Laboratory 

41.04  Mark  Allen  Co. 

197.03  American  Safety  Razor  Co. 

230.99  The  Upjohn  Company 

109.80  Pepsodent  Co. 

41.87  Roy  Damnit  Division 

8.91  Alfred  D.  McKelvy  Co. 

194.73  Evyan  Ltd. 

44.10  Lady  Esther,  Ltd. 

70.05  Brown  &  Haley  Tobacco  Co. 
238.97  Mido  Hosiery,  Inc. 

31.36  Requa  Mfg.  Co. 

42.00  The  Borden  Co. 

108.35  Shulton,  Inc. 

116.80  Whitehall  Pharm.  Co. 

145.62  E.  E.  Fairchild  Corp. 

13.57  A.  Sensenbrenner  &  Sons 

4.72  Dana  Perfumes,  Inc. 

113.25  Lucian  LeLong  Perfumes 

336.30  Norwich  Pharm  Co. 
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Petitioner's  Exhibit  N^o.  1 — (Continued) 

37.44  Colgate  P.O.  Peet  Co. 

601.70  Revlon  Corp.  of  Calif. 
64.80  S.  &  K.  Sales  Co. 

358.71  Abbott  Laboratories 
341.33  B.  B.  Pen  Co.,  Inc. 

47.63  Consolidated  Cosmetics 

42.34  Colonial  Dames,  Inc. 

72.24  Barbara  Gould,  Inc. 

1.47  Elgin  American 

2.98  F.  W.  Fitch  Co. 

65.47  Houbigant  Sales  Corp. 

26.95  John  Hudson  Moore,  Inc. 

53.31  Geo.  W.  Luft  Co.,  Inc. 

168.67  Lentheric,  Inc. 

26.05  S.  E.  Massengill  Co. 

21.17  Madamoiselle 

20.36  Ogilvie  Sisters 

117.36  The  Pepsodent  Co. 

231.04  Roco  Creations 

65.80  Roger  &  Gallet 

59.62  Standard  Laboratories,  Inc. 

204.73  J.  Tho.  Erlin  Co. 

329.20  W.  A.  Shaeffer  Pen  Co. 

2L38  Sanford  S.  Wendel  Co. 

67.65  R.  B.  Semler  Co.,  Inc. 

106.43  Tampax,  Inc. 

199.40  The  Upjohn  Co. 

50.33  J.  B.  Williams  Co. 

210.49  Wyeth,  Inc. 


National  Labor  Relations  Board  49 

(Testimony  of  Chris  Haleston.) 

Petitioner's  Exhibit  No.  1 — (Continued) 

47.02  Yardley  of  London 

1.39  Cummer  Co. 

2.98  F.  W.  Fitch  Co. 

1.77  Pauma  Packaging  Co. 

3.19  Centaur  Company 

.90  Lady  Esther 

6.97  Roger  &  Gallet 

1.83  Pharma  Craft  Corp. 

3.39  Serutan 

330.49  Hudnut  Sales  Co. 

253.08  Winthrop  Stearns,  Inc. 

76.33  Proctor  &  Gamble  Co. 

144.83  Barbara  Gould,  Inc. 

80.57  Andrew  Jergens  Co. 

39.66  Caron  Corp. 

252.99  Ansco 

5.31  L.  E.  Waterman  Co. 

468.71  Caron  Corp. 

.97  Consolidated  Cosmetics 

250.00  Tek-Hughes,  Inc. 

669.74  Eastman  Kodak  Company 

2.17  Tampax,  Inc. 

121.58  Vick  Chemical  Co. 

92.80  Hires  • 

4.74  Caron  Corp. 

102.51  R.  Mohr  &  Sons 

58.45  Sunset  McKee  Co. 

27.21  F.  W.  Fitch  Co. 

67.85  American  Stationery  Prod.  Co. 
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Petitioner's  Exhibit 'No.  1 — (Continued) 

145.54  Theo  Erlin  Co. 

88.20  S.  &  K.  Sales  Co. 

108.00  Kersten  Pipe  Co. 
133.96  Eiselle  &  Company 

63.77  Cummer  Co. 

231.81  Hudnut  Sales  Co. 

60.96  Abbott  Laboratories 

56.67  Lentheric,  Inc. 

254.70  Colgate  P.  O.  Peet  Co. 

38.10  C.  A.  King  Co. 

312.60  Parfums  Evyan  Dist. 

96.00  Takara  Lab.,  Inc. 

294.59  Revlon  Corp.  of  Calif. 

45.36  Owens  Brush  Co. 

24.13  Lanteenn  Med.  Lab.,  Inc. 

26.13  Bell  Chemical  Co. 

42.07  Northam  Warren  Corp. 

53.85  Shulton,  Inc. 

108.20  Norwish  Pharmacal  Co. 

127.01  S.  &  K.  Sales  Co. 
270.51  S.  Whitman  &  Sons 

31.80  Ogilvie  Sisters 

103.78  Roco  Creations 

18.00  Anatole  Robbins 

41.16  Plate',  Inc. 

28.33  Mauvel  Ltd. 

121.30  Dodge,  Inc. 

233.30  Phoplylactic  Brush  Co. 

13.00  R.  B.  Semler,  Inc. 
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Petitioner's  Exhibit  No.  1— (Continued) 

63.23  Lucien  LeLong 

177.19  Revlon  Corp.  of  Calif. 

42.00  The  Kurlash  Co. 

73.58  Northam  Warren  Corp. 

72.31  Harriet  Hubbard  Ayer 

197.70  Elmo  Sales  Corp. 

873.13  E.  R.  Squibbs  &  Son 

63.44  American  Ferment  Co. 

113.73  Red  Cutlery  Corp. 

56.16  E.  C.  DeWitt  Co. 

123.82  The  DeVilbiss  Co. 

88.96  Chas.  H.  Phillips  Co. 

34.56  Natone  Co.,  Inc. 

184.88  Whitehall  Pharmacal  Co. 

169.29  Wyeth,  Inc. 

45.60  Howe  Company 

3.04  Sanford  S.  Wendel  Co. 

18.18  Winthrop  Stearns  Co. 

1.56  R.  L.  Watkins  Co. 

34.88  Reliance  Molded  Plastics 

16.69  Mill  Factors  Corp. 

4.50  Roux  Distributing  Co. 

37.23  Jean  Jordeau,  Inc. 

13.31  Imperial  Candy  Co. 

20.00  lodent  Chemical  Co. 

70.12  Tampax,  Inc. 

438.44  E.  R.  Squibbs  &  Sons 

8.15  W.  A.  Shaeffer  Pen  Co. 

71.65        Thalson  &  Co. 
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Petitioner's  Exhibit  ^No.  1 — (Continued) 

43.20  Plate',  Inc. 

146.20  Solon  Palmer 
120.84  The  Pepsodent  Co. 

96.76  Lentheric,  Inc. 
262.44  Max  Landau  &  Co. 

37.13  Barbara  Gould,  Inc. 

118.21  Eastman  Kodak  Company 
164.24  Becton  Dickinson  Co. 
302.11  Ansco 

207.73  Abbott  Laboratories 

236.54  Mido  Hosiery 

8.30  B.  B.  Pen  Co. 

31.14  Caro  Corporation 
12.28  The  DeVilbiss  Co. 

1.06  Chas.  E.  Hires  Co. 

29.31  Lucien  LeLong,  Inc. 
27.64  Noxema  Chemical  Co. 

12.32  Curfet  Sales  Corp. 
.72  Rex  Cutlery  Corp. 

10.00  The  Thalson  Co. 

139.34  S.  &  K.  Sales  Co. 

159.90  Revlon  Corp.  of  Calii, 

237.08  Gibson  Art.  Co. 

3.75  The  F.  W.  Fitch  Co. 

40.00  Marlin  Firearms  Co. 

2.39  .  Mido  Hosiery  Mills 

17.77  The  Semlar  Co. 
2.46  The  Pepsodent  Co. 

19.60  Chap  Stick  Co. 
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Petitioner's  Exhibit  No.  1 — (Continued) 

12.70  Ambernuts  Co. 
9.60  Fred  W.  Aust  Co. 

11.85  Becton  Dickinson  &  Co. 

293.41  Dolcin  Corp. 
15.88  The  DeVilbiss  Co. 
16.00  Noxema  Chemical  Co. 

197.23  The  Schall  Mfg.  Co. 

84.67  The  Toni  Company 

64.29  B.  B.  Pen  Co. 

42.34  Amour  Toiletries 

44.61  The  Sofskin  Co. 

45.08  Continental  Pharm.  Co. 

75.71  The  Centaur  Caldwell  Div. 
16.64  Lionel  Plastics  Corp. 
34.16  Lesco  Sales  Corp. 

2.11  Kirsten  Pipe  Co. 

239.42  Wyeth,  Inc. 

9.35  Allergy  &  Medical  Prods. 

24.53  Copeland  Candies 

13.67  Kelling  Nut  Co. 

244.32  Rev] on  Corp.  of  Calif. 

42.39  Evans  Pen  Corp. 

77.76  Delegar  Products 

83.75  Geo.  Pick  Cigar  Co. 

223.97  Prophylactic  Brush  Co. 

228.62  Revlon  Corp.  of  Calif. 

17.47  The  DeVilbiss  Co. 

197.23  Norwich  Pharmacal 

157.44  Zerbst  Pharmacal  Co. 
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Petitioner's  Exhibit  No.  1 — (Continued) 

69.22  Winthrop  Steams 

70.69  Lightfoot  Schultz  Co. 

40.12  Proctor  &  Gamble 

127.00  S.  &  K.  Sales  Co. 

156.47  Revlon  Corp.  of  Calif. 

1.85  The  DeVilbiss  Co. 

20.85  Liberty  Orchards  Co. 

432.00  Peck  Corporation 

196.77  Whitehall  Pharmacal 

15.72  Imperial  Candy  Co. 

106.33  R.  B.  Semler  Co. 

Total  Purchases $189,157.39 

Purchases  Out  of  State. 57,026.03 

Percentage    30.15% 

Admitted  Jan.  10,  1949. 


Mr.  Galton:  With  reference  to  the  admission  of 
this  Petitioner's  Exhibit  Number  1,  there  are  cer- 
tain questions  that  I  would  like  a^k  Mr.  Haleston, 
but  before  doing  so,  to  facilitate  the  hearing,  I  will 
return  it  to  Mr.  Masters  and  withhold  my  objection 
until  the  admission  of  this  in  evidence,  and  until  I 
have  had  an  opportunity  to  examine  him. 

Mr.  Masters :  I  want  to  get  it  in  so  I  can  use  it 
to  refer  to.  That  is  all.  You  can  make  your  objec- 
tions and  move  to  strike  it  out. 
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Hearing  Officer  Nygren:     Do  you  wish 

Mr.  Galton:     I  would  like  to  reserve  my  objec- 
tion. 

Hearing  Officer  Nygren:     Suppose  you  ask  the 

questions  about  it  right  now. 

Mr.   Masters:     The  chances  are  I  will  ask  the 
questions.   I  would  like  to  finish  with  it. 

Mr.  Galton:     Let  it  go  in,  with  my  right  to  state 


my 

Hearing    Officer    Nygren:     Petitioner's    Exhibit 

Number  1  is  received  in  the  record. 

(Document  marked  Petitioner's  Exhibit 
Nmnber  1  for  identification  was  received  in 
evidence.) 

Q.  (By  Mr.  Masters)  :  Mr.  Haleston,  with  ref- 
erence to  Petitioner's  Exhibit  Number  1,  the  items 
set  forth  in  it,  were  they  all  purchased  outside  of 
the  State  of  Oregon? 

A.  They  were  all  purchased  outside  of  the  State 
of  Oregon. 

Q.     And  they  were  shipped  direct  to  you? 

A.     Direct  to  us,  at  1103  Southwest  Broadway. 

Q.     From  outside  of  the  State  of  Oregon? 

A.  Yes.  Or  they  may  have  been  shipped  to  one 
of  the  other  stores.    They  were  all  outside  of  the 

State. 

Q.  Have  you  got  a  percentage  of  supplies  that 
were  purchased  from  local  wholesalers  who  pur- 
chase them  from  out-of-State  producers? 

A.     I  don't  have  all  the  figures.    We  have  esti- 
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mated,  I  have  one  figure  which  amounts  to  approxi- 
mately $55,000,  that  was  purchased  from  the  largest 
wholesaler,  McKesson  &  Robbins,  and  we  estimated 
that  at  least  60  per  cent  of  the  merchandise  pur- 
chased from  McKesson  &  Robbins  come  from  out- 
of-State. 

Mr.  Galton:  I  object  to  that.  I  think  it  is  be- 
yond  

Hearing  Officer  Nygren:     Objection  overruled. 

Mr.  Galton :  Pardon  me.  Let  me,  if  the  Hearing 
Officer  will  permit,  I  would  like  to  state  my  full 
objection  so  the  Board  will  have  the  advantage  of 
what  I  am  trying  to  say.  I  object  to  it  for  the 
reason  that  I  think  it  is  beyond  this  gentleman's 
knowledge  as  to  whether  the  products  eminated 
from.  I  think  the  proper  testimony  would  be  a  man 
from  McKesson  &  Robbins  to  state  just  exactly 
w^here  these  products  came  from. 

Hearing  Officer  Nygren:     Objection  overruled. 

Q.  (By  Mr.  Masters)  :  How  long  have  you  been 
in  the  drug  business,  Mr.  Haleston? 

A.  I  have  been  in  the  drug  business  for  twenty- 
seven  years — twenty-seven  years. 

Q.  Do  you  know  of  your  own  knowledge  that 
these  articles  you  are  talking  about  that  you  pur- 
chased from  McKesson  &  Robbins  are  manufactured 
outside  of  the  State? 

A.  I  know  very  well  from  the  experience  we 
have  had  from  the  merchandise  we  buy  from  Mc- 
Kesson &  Robbins,  I  estimate  60  per  cent,  I  know 
more  than  that  come  from  out-of- State. 
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Q.  Do  you  know  approximately  the  percentage 
that  were  purchased  from  all  branches  of  out-of- 
State  producers'? 

A,     Do  you  mean  out-of -State  manufacturers  ? 

Q.    Yes. 

A.     That  may  have  a  warehouse  in  this  State? 

Q.    Yes. 

A.  That  would  come  to  about  10  per  cent.  It 
would  be  such  items  as  Upjohn  Company,  and 
Sharpe  &  Dohme.  Those  are  the  two  main  ones 
that  we  buy  from,  but  there  are  others. 

Q.  Have  you  got  approximately  your  total  sales 
for  the  same  period  as  Petitioner's  Exhibit  Num- 
ber 1? 

A.  The  total  sales  for  the  same  period  was 
$308,011.21. 

Mr.  Masters :  Do  you  want  this  affidavit  into  the 
record?  He  has  testified  to  part  of  it  now.  I  will 
put  the  rest  of  it  in,  I  guess. 

Hearing  Officer  Nygren:     As  an  exhibit  ■? 

Mr.  Masters:    Yes. 

Q.  (By  Mr.  Masters)  :  Your  drug  store  at  1304 
Southwest  Broadway,  when  was  that  opened  for 
business  ? 

A.  October  the  1st,  I  believe  it  was  opened — 
September  29th. 

Q.  Your  purchases  for  that  drug  store  amounted 
to  how  muchf 

Hearing  Officer  Nygren:     That  was  1948? 

The  Witness:     1948. 
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Q.  For  that  period,  from  September  29,  1948,  to 
December  15,  1948. 

A.     Purchases  approximately  13,374. 

Q.  How  much  of  those  were  shipped  from  out 
of  State,  purchased  from  out-of -State  ? 

A.  It  would  have  the  same  percentage  as  the 
other  stores,  because  they  average  about  the  same. 

Q.     30.15  per  cent?  A.     30.15  per  cent. 

Q.  How  much  of  those  materials  were  out-of- 
State  origins  although  purchased  within  the  State? 

A.     I  would  say  approximately  60  per  cent. 

Q.    What  is  your  total  sales  for  that  same  period  ? 

A.     $20,061.00. 

Q.  Those  sales  were  made  in  the  State  of  Ore- 
gon ? 

A.    You  mean  the  sales  of  the  sales  of  the  stores? 

Q.     Yes.  A.     Oh,  yes. 

Q.  You  have  no  knowledge  of  any  of  your  cus- 
tomers who  make  purchases  in  your  stores,  if  they 
were  from  out-of-State  or  not? 

A.     No,  I  have  no  knowledge. 

Q.     But  you  sold  to  everybody  that  came  along? 

A.     That  is  right. 

Mr.  Masters:     I  think  that  is  all. 

Cross-Examination 
By  Mr.  Galton: 

Q.  Mr.  Haleston,  when  was  the  corporation  in 
this  State  organized?  A.     1929. 

Q.     And  you  kept  that  same  name  since? 
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A.     No,  the  name  has  been  changed. 

Q.     What  did  the  name  used  to  be? 

A.  The  name  used  to  be  St.  Francis  Drug  Com- 
pany, Inc. 

Q.  And  they  had  just  the  one  store,  the  St. 
Francis  Drug? 

A.  No,  they  added  the  Eastman  Hotel  Drug 
Store,  and  later  added  the  Commodore  Hotel  Drug. 

Q.     When  did  you  add  the  Heathman? 

A.    About  1937. 

Q.     When  did  you  add  the  Commodore  Store? 

A.     About  1943. 

Q.  When  was  the  name  changed  to  Haleston 
Drug  Stores,  Inc.? 

A.  I  don't  remember  exactly  but  it  was  some 
time  in  1948. 

Q.     The  first  part  of  1948?  A.     Yes. 

Q.  Now,  what  other  business  does  the  corpora- 
tion own  in  addition  to  these  four  stores? 

A.     Right  now,  no  other  business. 

Q.     Did  it  own  something  previous  to  this? 

A.  It  owned  the  stores  of  Terminal  Drug  Store, 
which  is  out  of  business  at  the  time. 

Q.     AVhere  was  the  Terminal  Drug  Store? 

A.     It  was  on  6th  and  Taylor. 

Q.     Sixth  and  Taylor?  A.     Yes. 

Hearing  Officer  Nygren:     In  Portland? 

The  Witness:     In  Portland. 

Q.  Do  you  plan  to  reopen  the  Terminal  Drug 
Store?. 


60  Haleston  Drug  Stores,  Inc.,  vs. 

(Testimony  of  Chris  Haleston.) 

A.  No,  it  is  a  different  corporation,  entirely 
separate. 

Q.  Is  the  Terminal  Drug  Stores  a  separate  cor- 
poration? A.     It  was  a  separate  corporation. 

Q.  But  the  Haleston  Drug  Stores,  Inc.  owai  the 
stock  of  the  Terminal  Drug  Stores?  A.     Yes. 

Mr.  Masters:     Capital  stock? 

The  Witness:     Capital  stock. 

Q.  In  other  words,  the  Terminal  Drug  Stores  is 
a  wholly  owned  subsidiary  of  the  Haleston  Drug 
Stores,  is  that  right? 

A.     They  own  the  stock  of  the  Terminal  Drug, 

Q.  In  other  words,  they  control  this  additional 
corporation.  What  other  business,  if  any,  does  the 
Haleston  Drug  Store  Company  own? 

A.     That  is  all  now. 

Q.     That  is  all.   Now,  when  you  were  talking 

A.  (Interposing)  :  For  a  short  period,  of  course, 
we  had  the  Haleston  Drug  Store,  Number  4,  which 
the  Owl  has  bought,  that  was  the  one  that  was  trans- 
ferred to  the  Oregonian  Drug  Store. 

Q.  You  talked  about  these  purchases  and  sales. 
Were  they  purchases  and  sales  of  the  drug  busi- 
ness, or  purchases  and  sales  of  the  whole  operation  ? 

A.  No,  we  did  not  include  Terminal  Drug  Store 
sales,  or  the  Haleston  Drug  Store  sales  in  this,  only 
in  the  four  stores,  that's  all  w^e  included. 

Q.  Was  the  Terminal  Drug  Store  operating 
then? 

A.  It  was  a  different  corporation,  it  operated 
different. 
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Q.  In  other  words,  the  Terminal  Drug  Company 
has  its  own  books  and A.    Yes. 

Q.    operates  its  own A.    Yes. 

Q.  And  you  also  excluded  from  these  figures  the 
operation  of  the  Haleston  Drug  Store  Number  4  ? 

A.     Yes. 

Q.     You  do  a  lot  of  fountain  business,  do  you  not  ? 

A.     We  do  a  considerable  amount,  yes. 

Q.  Have  you  included  in  these  figures  the  re- 
ceipts from  the  fountain  business? 

A.     Yes,  that's  the  total  amount  of  sales. 

Q.     That  is  the  total  amount  of  sales'? 

A.  Which  not  only  includes  the  drug  depart- 
ment but  includes  the  fountain  as  well.  Our  foun- 
tain business  perhaps  would  be,  I  would  say,  20  or 
25  per  cent. 

Q.  So  roughly,  of  the  purchases,  you  would 
figure  that  25  per  cent  of  these  purchases  were 
attributable  to  the  fountain  business,  is  that  cor- 
rect, and  that  25  per  cent  of  the  sales'? 

A.    No. 

Q.     Pardon  me. 

A.  However,  we  buy  things  like  fountain  service 
out-of-State. 

Q.  I  am  talking  now  as  to  the  fountain  business. 
Of  the  sales  for  the  period  that  you  stated  amount- 
ing to  roughly  $308,000,  what  percentage  of  that  is 
attributable  to  the  fountain  business '? 

Mr.  Masters:  If  the  Examiner  please,  I  object 
to  it  because  I  don't  think  it  makes  a  particle  of 
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difference,    interstate    commerce    in    both    depart- 
ments, the  burden  is  going  to  be  on  the  interstate 
commerce. 

Mr.  Galton:  You  are  excluding  fountain  em- 
ployees ? 

Mr.  Masters:  Yes,  it  doesn't  make  any  differ- 
ence, the  burden  would  still  be  on  interstate  com- 
merce, if  we  are  in  interstate  commerce  in  any 
department,  it  is  all  one. 

Hearing  Officer  Nygren:  The  objection  is  over- 
ruled. But  make  the  questions  on  that  question 
short,  because  I  rather  agree  with  counsel. 

Q.  (By  Mr.  Galton)  :  All  right.  What  percent- 
age of  the  fountain  business 

A.     I  have  no  figures. 

Q.    of  the  sales  would  be 


A.  I  can  get  the  figures  but  I  have  no  available 
figures. 

Q.  Would  you  estimate  it  at  this  time  10,  15,  25 
per  cent? 

A.  I  would  say  the  total  amount,  some  stores 
don't  do  as  much  as  others,  would  be  in  the  neigh- 
borhood of  20  per  cent. 

Q.  How  about  of  the  purchases,  the  same  per- 
centage ? 

A.  The  greater  part  of  the  purchases  of  the  20 
per  cent  would  be  local.  The  main  items  purchased 
are  manufactured  locally. 

Q.  What  I  am  trying  to  point  out  simply,  is  it 
fair  to  say  that  20  per  cent  of  the  purchases  and 
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20  per  cent  of  the  sales  of  the  fountain  department, 
that  is  the  percentage  that  it  clears  to  the  total 
amount  of  sales  and  purchases  that  you  totalled? 

A.  I  wouldn't  figure  the  same  as  it  would  be  in 
the  other. 

Q.     What  would  be  the  difference? 

A.  The  difference  would  be,  in  our  drug  items, 
you  can  average  about  one-third  and  be  almost 
right.  But  in  the  soda  fountain  department,  you 
can't  average  the  same  proportion  of  profit  because 
your  combination  and  your  ice  cream  will  produce 
more  as  far  as  purchases  and  sales,  and  the  sales 
would  probably  be  the  same,  but  the  purchases 
would  be  different. 

Q.  Of  the  Haleston  Drug  Stores,  what  i3ercent- 
age  of  the  space  is  occupied  by  the  fountain  and 
what  percentage  of  the  space  is  occupied  by  the 
Drug  Department? 

Mr.  Masters:  I  object  to  that  if  the  Examiner 
please,  I  don't  think  it  makes  a  particle  of  differ- 
ence. 

Hearing  Officer  Nygren:     Overruled. 

Q.     What  percentage  of  the  space? 

A.     I  would  imagine  15  per  cent  of  the  space. 

Q.     Is  occupied  by  what? 

A.    By  the  soda  fountain  proper. 

Q.  And  you,  of  course,  have  no  breakdown  of 
the  sales  that  were  made  by  the  fountain  depart- 
ment and  the  sales  that  were  made  by  the  drug 
stoi-e  ? 
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A.     Yes,  we  have  it,  but  I  don't  have  it  here. 

Q.  Now,  of  these  purchases  that  you  talked 
about  during  this  11%  month  period,  your  total  pur- 
chases w^as  roughly  $189,000,  is  that  right? 

A.     That  is  right. 

Q.  Now,  of  this  total  how  much  is  purchased 
locally,  I  mean  strictly  local,  from  local  producers? 

A.     Of  the  $189,000  figure? 

Q.    Yes? 

A.  Average  purchases  of  $57,000  purchased  out 
of  State. 

Q.     And  the  rest  purchased  in  the  State? 

A.  Approximately, — no,  that's  out  of  state,  the 
others  would  be  in  the  State. 

Q.  I  see.  Now,  of  this  $57,000  that  was  pur- 
chased outside  of  the  State,  do  you  purchase  it  direct 
from  the  company  or  do  you  purchase  it  from  a 
local  salesman? 

A.  Direct  from  the  company.  The  salesman,  of 
course,  we  don't  w^ait  for  the  salesman,  the  sales- 
man will  make  the  regular  calls,  but  if  we  are  out 
of  these  items,  you  see,  most  of  them  are  purchased 
from  drugs  out  of  State,  w^e  send  the  order  direct 
and  it  is  shipped  to  us  direct. 

Q.  And  it  is  shipped  to  you  direct  without  going 
to  a  local  warehouse? 

A.     It  is  shipped  direct  to  us. 

Q.  I  see.  As  far  as  your  customers  are  concerned 
who  purchase  from  your  various  and  sundry  drug 
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stores,  you  haven't  the  slightest  idea  where  they 

come  from? 

A.  No.  I  know  there  is  a  lot  of  them  come  from 
out  of  State,  because  we  happen  to  have  three  hotel 
drug  stores,  and  a  lot  of  them  travel. 

Q.     What  percentage ■?  A.     I  don't  know. 

Q.     Is  that  right? 

A.     I  don't  have  the  figures? 

Q.     You  don't  know? 

Mr.  Masters:     He  said  he  didn't  know. 

The  Witness:     I  don't  have  the  figures. 

Mr.  Galton:  Now  he  is  saying  he  doesn't  have 
the  figures. 

Q.     You  have  no  knowledge? 

A.     I  have  no  knowledge. 

Q.     The  Oregonian  Store  opened  when? 

A.     September  29th. 

Q.     1948,  is  that  correct? 

A.     That  is  correct. 

Q.  And  you  indicated  here  that  the  same  per- 
centage of  your  purchases  of  $13,374.00  of  that, 
30.15  per  cent  came,  as  you  say,  direct  from  out  of 
State?  A.    Yes. 

Q.  Yes.  To  get  this  one  point  straightened  out, 
in  your  petition  you  indicate  that  your  business  is 
a  drug  and  fountain  lunch  business,  that  is  correct, 
is  it?  A.     Yes. 

Q.  Now,  what  percentage  of  the  purchases  for 
each  of  these  businesses  that  your  testimony  is  20 
per  cent  of  the  total  purchases  is  attributable  to  the 
fountain  lunch  business,  is  that  correct? 


66  Haleston  Drug  Stores,  Inc.,  vs. 

(Testimony  of  Chris  Haleston.) 

A.  That  is  purely  an  estimate.  I  would  say  that 
is  about  right. 

Q.  About  right.  Now,  of  your  fountain  limch 
business,  the  great  majority  of  the  products  are 
bought  locally,  are  they  not,  such  as  your  ice  cream  % 

A.     Yes. 

Q.     And  your  syrups'? 

A.  No,  we  buy  syrups  out  of  State,  fountain 
syrups,  we  buy  quite  a  few  out  of  State. 

Q.     But  the  great  majority  is  ice  cream? 

Mr.  Masters :  I  still  have  an  objection  to  all  that 
line  of  questioning? 

Hearing  Officer  N5^gren:  Yes,  a  continuing  ob- 
jection is  granted. 

Q.  (By  Mr.  Galton)  :  The  bread  you  buy  is 
bought  locally?  A.     Yes. 

Q.     Who  do  you  buy  it  from? 

A.     AYonder  Bakery. 

Q.    Wonder  Bakery,  and  that  is  a  local  bakery? 

A.     Yes. 

Mr.  Galton:     I  think  that  will  be  all. 

Hearing  Officer  Nygren:  I  have  just  one  ques- 
tion. It  appears  that  you  sell  drugs  and  cosmetics, 
operate  a  fountain,  also  fill  prescriptions  at  your 
drug  stores? 

The  Witness:  Yes,  that  is  primarily  our  busi- 
ness. 
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United  States  of  America 
Before  the  National  Labor  Relations  Board 

Case  No.  36-RM-26 

In  the  Matter  of 

HALESTON  DRUG  STORES,  INC.,i 

Employer  and  Petitioner, 

and 

RETAIL  CLERKS'  INTERNATIONAL  ASSO- 
CIATION, FOOD  AND  DRUG  CLERKS, 
LOCAL  No.  1092,  A.F.L.2 

DECISION  AND  ORDER 

Upon  a  petition  duly  filed,  a  hearing  was  held 
before  a  hearing  officer  of  the  National  Labor  Re- 
lations Board.  The  hearing  officer's  rulings  made 
at  the  hearing  are  free  from  prejudicial  error  and 
are  hereby  affirmed.  At  the  hearing  the  Retail 
Clerks'  International  Association,  Food  and  Drug 
Clerks,  Local  No.  1092,  AFL,  hereinafter  referred 
to  as  the  Union,  moved  to  dismiss  the  petition  on 
the  ground  that,  inter  alia,  the  Employer's  business 
did  not  affect  interstate  commerce.  For  reasons 
hereinafter  discussed,  the  motion  is  granted. 


iThe  name  of  the  Employer  as  it  appears  in  the 
formal  papers  was  amended  at  the  hearing. 

2The  name  of  the  Retail  Clerks'  International 
Association,  Food  and  Drug  Clerks  Local  No.  1092, 
AFL,  as  it  appears  in  the  formal  papers  was 
amended  at  the  hearing. 
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Upon  the  entire  record  in  the  case,  the  Board 
makes  the  following: 

Findings  of  Fact 
The  Business  of  the  Employer 

The  Employer-Petitioner,  an  Oregon  corpora- 
tion, operates  four  retail  drug  stores  in  Portland, 
Oregon,  at  each  of  which  it  sells  conventional  lines 
of  drugs  and  cosmetics,  operates  a  soda  fountain, 
and  prepares  and  sells  medical  prescriptions.  Dur- 
ing the  period  from  January  1,  1948,  to  December 
15,  1948,  the  Employer  made  purchases  for  resale 
totaling  $189,157.39  of  which  approximately  30.15 
per  cent  was  shipped  to  the  Employer  directly  from 
points  outside  the  State  of  Oregon.  Approximately 
60  to  75  per  cent  of  the  purchases  made  within  the 
State  was  of  goods  originating  outside  the  State, 
having  been  purchased  from  warehouses  engaged 
in  interstate  commerce  including  McKesson  &  Rob- 
bins,  Upjohn  Company,  and  Sharpe  &  Dohme.  Sales 
during  the  same  period  totaled  $308,011.21,  all  being 
made  locally  at  the  Employer's  drug  stores. 

The  The  Employer  asserts  that  it  is  engaged  in 
commerce  within  the  meaning  of  the  National 
Labor  Relations  Act.  The  Union,  on  the  other 
hand,  contends  that  the  operation  of  the  Employer 
is  not  one  which  affects  interstate  commerce,  and 
that,  even  if  it  does  affect  interstate  commerce,  then 
it  would  not  effectuate  the  policies  of  the  Act  to 
exercise  jurisdiction.  Without  deciding  whether  or 
not    the    Employer's    operation    affects    commerce 
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within  the  meaning  of  the  Act,  we  do  not  believe 
that  it  would  effectuate  the  policies  of  the  Act  to 
assert  jurisdiction  inasmuch  as  the  Employer's  busi- 
ness is  essentially  local  in  character.  Accordingly 
we  shall  dismiss  the  i:)etition. 

Order 
It  Is  Hereby  Ordered  that  the  petition  for  in- 
vestigation and  certification  of  representatives  of 
employees  of  Haleston  Drug  Stores,  Inc.,  Portland, 
Oregon,  filed  herein  by  Haleston  Drug  Stores,  Inc., 
be,  and  it  hereby  is,  dismissed. 

Signed  at  Washington,  D.  C,  this  15th  day  of 
April,  1949. 

PAUL  M.  HERZOG, 
Chairman, 

JOHN  M.  HOUSTON, 

Member, 

JAMES  J.  REYNOLDS,  JR., 

Member, 

ABE  MURDOCK, 

Member, 

J.  COPELAND  GRAY, 

Member, 

[Seal]  National  Labor  Relations  Board. 
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[Endorsed] :  No.  12412.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Haleston  Drug 
Stores,  Inc.,  Petitioner,  vs.  National  Labor  Rela- 
tions Board,  Respondent.  Transcript  of  Record. 
Petition  for  Review  of  Order  of  the  National  Labor 
Relations  Board. 

Filed  January  16,  1950. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12412 

HALESTON  DRUG  STORES,  INC., 

Petitioner, 

vs. 

NATIONAL  LABOR  RELATIONS  BOARD, 

Respondent. 

PETITION  FOR  REVIEW  OF  THE  DECISION 
AND  ORDER  OF  THE  NATIONAL  LABOR 
RELATIONS  BOARD 

Comes  now  the  Haleston  Drug  Stores,  Inc.,  and 
pursuant  to  the  provisions  of  Section  10  (f )  of  the 
Labor  Management  Relations  Act,  1947,  petitions 
the  Court  to  review  and  set  aside  the  decision  and 
order  of  the  National  Labor  Relations  Board  made 
and  entered  on  the  31st  day  of  October,  1949, 
wherein  the  National  Labor  Relations  Board  sum- 
marily dismissed  the  Complaint  against  Waitresses 
and  Cafeteria  Women's  Local  No.  305,  Waiters 
Local  No.  189,  Bartenders,  Card  &  Poolroom  Work- 
ers Local  No.  496,  Cooks  &  Assistants  Local  No.  207, 
Hotel  Service  Employees  Local  No.  664,  and  Local 
Joint  Executive  Board  of  H.  &  R.E.I.A.  and  B.I.L. 
of  A.,  commonly  known  as  Culinary  Workers  Alli- 
ance, each  affiliated  with  Hotel  &  Restaurant  Em- 
ployees and  Bartenders  International  Union,  AFL, 
issued  by  the  General  Counsel  of  the  National  Labor 
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Relations  Board  charging  them  with  an  unfair  labor 
practice  against  Petitioner. 

Petitioner  claims  that  it  is  engaged  in  an  opera- 
tion in  commerce  or  effecting  commerce  within  the 
meaning  of  the  Labor  Management  Relations  Act, 
1947,  and,  therefore,  the  National  Labor  Relations 
Board  must  take  jurisdiction  of  the  said  Complaint 
and  does  not  have  any  authority  to  refuse  to  exer- 
cise such  jurisdiction. 

Dated  at  Portland,  Oregon,  this  28th  day  of  No- 
vember, 1949. 

HALESTON  DRUO  STORES, 
INC., 
By  /s/  C.  D.  HALESTON, 
President. 
MASTERS  &  MASTERS, 
By  /s/  WILL  H.  MASTERS, 

of  Attorneys  for  Petitioner. 
Affidavit  of  Mailing  attached. 

[Endorsed] :     Filed  November  29,  1949. 


[Title  of  Court  of  Appeals  and  Cause,] 

ANSWER  OF  NATIONAL  LABOR  RELA- 
TIONS BOARD  TO  PETITION  FOR  RE- 
VIEW OP  ITS  ORDER  AND  DECISION 

To  the  Honorable,  the  Judges  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit: 

Comes  now  the  National  Labor  Relations  Board, 
herein  called  the  Board,  and  pursuant  to  the  Na- 
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tional  Labor  Relations  Act,  as  amended  (61  Stat. 
136,  29  U.S.C.,  Supp.  II,  Sec.  151,  et  seq.),  herein 
called  the  Act,  files  this  answer  to  the  petition  for 
review  of  its  order  and  decision,  issued  in  the  pro- 
ceeding designated  on  the  records  of  the  Board  as 
Case  No.  36-CB-7,  entitled :  In  the  Matter  of  Wait- 
resses and  Cafeteria  Women's  Local  No.  305,  Wait- 
ers Local  No.  189,  Bartenders,  Card  &  Poolroom 
Workers  Local  No.  496,  Cooks  &  Assistants  Local 
No.  207,  Hotel  Service  Employees  Local  No.  664, 
and  Local  Joint  Executive  Board  of  H.  &  E.E.I.A. 
and  B.I.L.  of  A.,  commonly  known  as  Culinary 
Workers  Alliance,  each  affiliated  with  Hotel  &  Res- 
taurant Employees  and  Bartenders  International 
Union,  A.F.L.  and  Haleston  Drug  Stores,  Inc. 

1.  The  Board  prays  reference  to  the  certified 
transcript  of  the  record,  filed  herewith,  of  the  pro- 
ceedings heretofore  had  herein,  for  a  full  and  exact 
statement  of  the  pleadings,  evidence,  findings  of 
fact,  conclusions  of  law,  and  order  of  the  Board,  and 
all  other  proceedings  had  in  this  matter. 

2.  The  Board  denies  each  and  every  allegation 
of  error  contained  in  the  Petition  for  Review. 

3.  Further  answering,  the  Board  avers  that  the 
proceedings  had  before  it,  the  findings  of  fact,  con- 
clusions of  law,  and  order  of  the  Board  were  and 
are  in  all  respects  valid  and  proper  under  the  Act. 
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Wherefore,  the  Board  respectfully  requests  this 
Court  to  deny  the  Petitioner's  prayer  for  relief. 
NATIONAL  LABOR 
RELATIONS  BOARD, 

By  /s/  IDA  KLAUS, 
Solicitor. 
Dated  at  Washington,   D.   C.   this   13th  day  of 
January,  1950. 

District  of  Columbia — ss. 

Ida  Klaus,  being  first  duly  sworn,  states  that  she 
is  Solicitor  of  the  National  Labor  Relations  Board, 
Respondent  herein,  and  that  she  is  authorized  to 
and  does  make  this  verification  in  behalf  of  said 
Board;  that  she  has  read  the  foregoing  answer  and 
has  knowledge  of  the  contents  thereof ;  and  that  the 
statements  made  therein  are  true  to  the  best  of  her 
knowledge,  information  and  belief. 

/s/  IDA  KLAUS, 
Solicitor. 
Subscribed  and  sworn  to  before  me  this  13th  day 
of  January,  1950. 

[Seal]        /s/  ROSEMARY  FILIPOWICZ, 

Notary  Public, 

District  of  Columbia. 

My  Commission  expires  March  15,  1953. 
[Endorsed]  :     Filed  January  16,  1950. 
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PETITIONER'S   STATEMENT  OF  POINTS 

The  Petitioner  will  rely  upon  the  following  points 
in  the  above  entitled  matter : 

1.  The  National  Labor  Relations  Board  was 
under  a  duty  to  determine  from  the  evidence 
whether  Petitioner's  operations  were  in  commerce 
or  effecting  commerce  within  the  meaning  of  the 
Labor  Management  Relations  Act,  1947. 

2.  The  summary  dismissal  of  the  proceedings 
without  hearing  the  evidence  was  in  error. 

3.  If  Petitioner's  operations  were,  in  fact,  in 
commerce  or  effecting  commerce  within  the  meaning 
of  the  Labor  Management  Relations  Act,  1947,  the 
National  Labor  Relations  Board  was  compelled  to 
take  jurisdiction  and  had  no  right  to  dismiss  the 
complaint  for  reasons  of  policy. 

4.  The  decision  of  the  National  Labor  Relations 
Board  in  Case  36-RM-26  is  not  binding  upon  the 
Petitioner  in  this  case  because  there  are  different 
parties  and  the  subject  matter  is  different. 

Respectfully  submitted, 

/s/  WILL  H.  MASTERS, 

of  Attorneys  for  Petitioner. 


76  Haleston  Drug  Stores,  Inc.,  vs. 

State  of  Oregon, 

County  of  Multnomah — ss. 

Due  and  legal  service  of  the  within  Petitioner's 
Statement  of  Points  by  receipt  of  a  duly  certified 
copy  thereof,  as  required  by  law  is  hereby  accepted 
in  Multnomah  County,  Oregon,  on  this  23rd  day  of 
January,  1950. 

/s/  B.  A.  GREEN, 

Attorney  for  Unions. 

Affidavit  of  Mailing  attached. 
[Endorsed] :     Filed  January  24,  1950. 


[Title  of  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  RECORD 

Petitioner  hereby  designates  the  record  which  is 
material  consideration  of  the  review  as  follows,  to- 
wit : 

(1)  Amended  charge  by  Petitioner  of  March  15, 
1949. 

(2)  Complaint  issued  by  the  National  Labor  Re- 
lations Board  in  case  36-CB-7,  August  2,  1949. 

(3)  Unions'  motion  for  an  order  dismissing  its 
complaint,  Au,2:ust  3,  1949. 

(4)  Unions'  answer  to  complaint,  August  11, 
1949. 
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(5)  Order  designating  Charles  W.  WMttemore 
as  Trial  Examiner,  August  11,  1949. 

(6)  Order  referring  Unions'  motion  to  dismiss 
to  the  Division  of  Trial  Examiners  for  action,  issued 
August  10,  1949. 

(7)  Order  granting  unions'  motion  by  Trial 
Examiner,  August  11,  1949. 

(8)  Petitioner's  motion  to  reconsider  order  of 
Trial  Examiner  together  with  affidavit  attached. 

(9)  That  part  of  General  Counsel's  request  for 
review  dated  August  23,  1949,  down  through  the 
words  "exist  in  fact"  on  Line  11,  Page  2. 

(10)  The  Board's  decision  and  order  on  Oc- 
tober 31,  1949. 

(11)  That  part  of  the  transcript  of  testimony 
in  case  36-RM-26,  beginning  with  direct  examina- 
tion Chris  Haleston  on  Page  7,  down  through  Line 
21,  Page  22,  together  with  Petitioner's  Exhibit  1. 

(12)  Decision  and  order  of  the  Board  in  case 
36-RM-26,  April  15,  1949. 

Respectfully  submitted, 

/s/  WILL  H.  MASTERS, 

of  Attorneys  for  Petitioner. 
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State  of  Oregon, 

County  of  Multnomah — ss. 

Due  and  legal  service  of  the  within  Designation  of 
Record  by  receipt  of  a  duly  certified  copy  thereof,  as 
required  by  law  is  hereby  accepted  in  Multnomah 
County,  Oregon,  on  this  23rd  day  of  January,  1950. 

/s/  B.  A.  GREEN, 

Attorney  for  Unions. 

Affidavit  of  Mailing  attached. 
[Endorsed] :     Filed  January  24,  1950. 
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No.  12412 

In  the  United  States 

COURT  OF  APPEALS 

for  the  Ninth  Circuit 


HALESTON  DRUG  STORES,  INC., 

Petitioner, 


vs. 


NATIONAL  LABOR  RELATIONS  BOARD, 

Respondent. 


PETITIONER'S  BRIEF 


STATEMENT  OF  FACTS 

The  Petitioner  filed  with  the  National  Labor  Rela- 
tions Board  at  Portland,  Oregon,  an  amended  charge 
against  the  Unions  known  as  the  Culinary  Workers 
Alliance,  each  affiliated  with  Hotel  &  Restaurant  Em- 
ployees and  Bartenders  International  Union,  A.F.L.,  of 
an  unfair  labor  practice  (Printed  Record,  pages  2,  3 
and  4). 

After  investigating  the  charge,  the  General  Counsel 
for  the  National  Labor  Relations  Board  filed  a  com- 


plaint  against  the  Unions  alleging  facts  constituting  an 
unfair  labor  practice  by  the  Unions  and  alleging  facts 
showing  the  operation  of  the  Petitioner  to  be  in  inter- 
state commerce  or  affecting  commerce  (Printed  Record, 
pages  5  through  11).  This  charge  was  based  on  Section 
8  (b)  (1)  and  (2)  and  (4)  (A)  and  (B)  of  the  National 
Labor  Relations  Act  as  amended  in  1947. 

Previously,  the  Petitioner  had  filed  a  Petition  with 
the  Board  against  another  Union  asking  the  Board  to 
hold  an  election.  A  hearing  was  held  by  the  Board  on 
this  petition  to  determine  whether  the  Petitioner  was 
operating  in  interstate  commerce  or  affecting  commerce. 
After  the  hearing,  the  Board  held  that  even  though  the 
Petitioner's  operations  were  in  commerce  or  affecting 
commerce,  it  did  not  effectuate  the  policies  of  the  Act 
to  take  jurisdiction  and  dismissed  the  petition  (Printed 
Record,  pages  67,  68  and  69).  Under  the  National  Labor 
Relations  Act  as  amended  in  1947,  the  Petitioner  had 
no  right  of  review  or  appeal  in  a  representation  case. 

August  16,  1949  was  set  as  the  date  for  the  hearing 
of  the  complaint  on  the  unfair  labor  charge.  On  August 
5,  1949,  a  motion  was  filed  by  the  Unions  with  the 
Board  urging  a  summary  dismissal  of  the  complaint  for 
the  reasons  that  the  employer  involved  is  not  engaged 
in  an  operation  in  commerce  or  affecting  commerce  and 
that  even  if  it  does  affect  commerce,  it  would  not  ef- 
fectuate the  policies  of  the  Act  to  exercise  jurisdiction 
(Printed  Record,  pages  11  and  12).  On  August  10,  1949, 
this  motion  was  referred  to  the  Trial  Examiner  for  dis- 
position   (Printed    Record,    page    15).     On    August    11, 


1949,  the  Trial  Examiner  issued  an  order  granting  the 
motion  to  dismiss  the  complaint  on  the  ground  that 
"whether  or  not  the  employer's  operation  affects  com- 
merce within  the  meaning  of  the  National  Labor  Rela- 
tions Act  .  .  .  ,  it  would  not  effectuate  the  policies  of 
the  Act  to  exercise  jurisdiction."  (Printed  Record,  pages 
16  and  17).  The  holding  of  the  Hearing  Officer  was 
brought  before  the  Board  both  by  the  employer  and 
the  General  Counsel  of  the  Board  and  the  Board  sus- 
tained the  holding  of  the  Hearing  Officer  (Printed  Rec- 
ord, pages  17  through  23).  The  employer  has  now  peti- 
tioned this  Court  to  review  this  decision. 

The  Court  acquired  jurisdiction  of  this  matter  by 
reason  of  Section  10(f)  of  the  National  Labor  Relations 
Act  as  amended  in  1947  which  provides: 

"any  person  aggrieved  by  a  final  order  of  the  Board 
granting  or  denying,  in  whole  or  in  part,  the  relief 
sought,  may  obtain  a  review  of  such  order  in  any 
Circuit  Court  of  Appeals  in  the  United  States  in  the 
circuit  wherein  the  unfair  labor  practice  was  alleged 
to  have  been  engaged  in  or  wherein  such  person 
resides  or  transacts  business.  .  .  ." 

That  the  Petitioner  resides  in  and  transacts  business  in 
the  State  of  Oregon  and  the  unfair  labor  practice 
charged  was  engaged  in  in  the  State  of  Oregon. 

ASSIGNMENT  OF  ERROR 
I. 

The  Board  erred  in  not  holding  a  hearing  to  deter- 
mine whether  the  Petitioner's  operations  were  in  com- 
merce or  affecting  commerce. 


POINTS  AND  AUTHORITIES 
I. 

Petitioner's   operations   were   in   commerce   and   af- 
fected commerce. 

N.L.R.B.  V.  Fainblatt,  306  U.S.  601,  604,  607. 

N.L.R.B.  V.  Bradford  Dyeing  Ass'n.,  301  U.S.  318, 
326. 

N.L.R.B.  V.  Cowell  Portland  Cement  Company, 
108  F.  (2d)  198  (C.A.  9). 

N.L.R.B.   V.   Register  Publishing  Company,    141 
F.  (2d)  156  (C.A.  9). 

N.L.R.B.  V.  Va.  Elec.  and  Power  Co.,  115  F.  (2d) 
414,  416  (C.A.  4),  aff'd.  314  U.S.  469. 

Santa  Cruz  Fruit  Packing  Co.  v.  N.L.R.B.,  303 
U.S.  453,  464. 

N.L.R.B.  V.  Jones  and  Laughlin  Steel  Corpora- 
tion, 301  U.S.  1,  36,  41. 

Consolidated  Edison  Co.  of  New  York  v.   N.L. 
R.B.,  305  U.S.  197,  222. 

N.L.R.B.  V.  Suburban  Lumber  Co.,  121  F.  (2d) 
829  (C.A.  3). 


ARGUMENT 
I. 

The  Petitioner  is  engaged  in  operating  four  retail 
drug  stores.  Annually,  the  employer  makes  purchases 
of  drugs  and  medicines  for  resale  totaling  approximately 
$190,000.00  of  which  approximately  30%  (about  $57,- 
000)  is  shipped  to  the  employer  from  shippers  outside 
the  State  of  Oregon.  The  remainder,  approximately 
60%  to  75%  ($79,000  to  $100,000)  are  purchases  made 


within  the  State  of  Oregon  of  goods  that  originated  out- 
side of  said  State.  Annually,  the  Petitioner  sells  mer- 
chandise and  drugs  totalling  in  value  approximately 
$325,000.00,  all  of  which  sales  are  made  locally  at  the 
employer's  drug  stores  (Printed  Record,  pages  19,  20, 
21,  35  to  66  inclusive). 

In  view  of  the  holding  of  the  Courts,  it  does  not 
seem  necessary  to  make  any  extended  argument  to 
demonstrate  that  a  business  enterprise  which  annually 
purchases  for  resale,  goods  valued  at  about  $150,000 
which  originate  outside  the  State,  is  engaged  in  an 
operation  in  commerce  and  affecting  commerce,  and 
particularly  where  more  than  $50,000  worth  of  these 
goods  are  shipped  directly  to  the  Petitioner  from  points 
outside  the  State. 

In  addition  to  the  employer's  business  activities  de- 
scribed above,  the  employer  operated  a  fifth  store  from 
January,  1948  to  September  1,  1948,  and  through  a 
wholly-owned  subsidiary  corporation,  operated  a  sixth 
store  known  as  the  Terminal  Drug  Store  (Printed  Rec- 
ord, page  19).  The  dollar  volume  of  gross  sales  and 
gross  purchases  of  these  two  stores  are  not  reflected  in 
the  figures  set  forth  in  the  complaint.  When  these 
figures  are  included,  the  employer's  gross  sales  amount 
to  about  half  a  million  dollars  ($478,108.63)  and  the 
cost  of  the  goods  sold  amounted  to  $323,938.54.  Ap- 
proximately 70%  (about  $226,756)  of  the  goods  so  pur- 
chased are  trade-name  products  that  are  manufactured 
in  states  other  than  Oregon.  The  employer  receives 
these  products  through  four  channels: 
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1.  About  30%  (about  $68,027)  by  direct  shipment 
on  orders  placed  directly  with  firms  outside  the  State. 

2.  A  relatively  small  additional  quantity  by  direct 
shipment  from  firms  outside  the  State  on  orders  placed 
with  local  jobbers. 

3.  A  substantial  amount  delivered  from  local  ware- 
houses of  out-of- State  firms  having  division  offices  in 
Oregon;  these  shipments  are  in  effect,  direct  deliveries 
from  firms  outside  the  State. 

4.  The  remainder  by  delivery  from  local  warehouses 
on  orders  placed  with  local  jobbers,  being  products  of 
out-of- State  manufacturers  shipped  to  jobbers  for  resale 
in  Oregon  (Printed  Record,  pages  19  and  20). 

Many  of  the  brand-named  products  are  sold  to  the 
employer  by  warehouses  engaged  in  interstate  commerce 
including  McKesson  &  Robbins,  Upjohn  Company  and 
Sharpe  &  Dohme,  and  are  often  sold  under  dealership 
agreements.  Much  of  the  advertising  used  by  the  em- 
ployer in  window  and  counter  displays  is  supplied  by 
the  manufacturers  and  ties  in  with  their  national  ad- 
vertising and  sales  promotion  program  (Printed  Record, 
pages  19,  20  and  21). 

All  of  these  facts  the  Petitioner  and  the  General 
Counsel  stood  ready  to  prove  if  a  hearing  had  been 
held;  and  in  view  of  these  facts,  it  seems  needless  to 
make  any  argument  as  to  whether  the  Petitioner  was 
engaged  in  commerce  or  affecting  commerce.  The  cases 
cited  and  a  host  of  other  cases  definitely  hold  that  such 
an  operation  is  in  commerce  or  affecting  commerce. 


POINTS  AND  AUTHORITIES 
II. 

If  Petitioner's  operations  are  in  commerce  or  affect- 
ing commerce,  the  Board  is  compelled  to  take  jurisdic- 
tion under  the  Labor  Management  Relations  Act,  1947. 

Section  1  (b)  of  the  Act. 

Section  101,  Section  1  of  the  Act. 

Section  101,  Section  2,  Subd.  6  and  7  of  the  Act. 

Section  101,  Section  10(a)  of  the  Act. 

N.L.R.B.  V.  Cowell  Portland  Cement  Company, 
108  F.  (2d)  198  (C.A.  9). 

In  the  Matter  of  the  Puritan  Chevrolet,  Inc.,  76 
N.L.R.B.  1243. 

Lewiston  Buick  Company  and  International  As- 
sociation of  Machinists,  77  N.L.R.B.  375. 

Harry's  Cadillac  &  Pontiac  Co.,  Inc.,  et  al.,  81 
N.L.R.B.  #1. 

Liddon  White  Truck  Company,  Inc.,  76  N.L.R.B. 
1181. 

Robert  L.  Pinkenton,  Doris  B.  Pinkenton  and 
True  Dyer,  dba  Bob's  Auto  Company,  and 
International  Association  of  Machinists  (Ind.), 
Case  #36-RC-290. 

Inloes  &  Dugan  Motors,  and  International  Asso- 
ciation of  Machinists  (Ind.),  Case  #36-B-291. 

(The  last  two  cases  not  being  reported.) 

ARGUMENT 
II. 

The  Labor  Management  Relations  Act  of  1947  has 
a  very  broad  coverage  as  to  interstate  commerce  and 
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affecting  commerce.  It  would  seem  that  the  intention 
of  Congress  was  to  protect  interstate  commerce  from 
being  disrupted  by  strikes  and  labor  disputes.  The 
avowed  purpose  of  the  Act  is  set  forth  in  Section  1  (b) 
under  the  heading  "Short  Title  and  Declaration  of  Pol- 
icy" wherein  it  is  stated:  ' 

"Industrial  strife  which  interferes  with  the  normal 
flow  of  commerce  and  with  the  full  production  of 
articles  and  commodities  for  commerce,  can  be 
avoided  or  substantially  minimized  if  employers, 
employees,  and  labor  organizations  each  recognize 
under  law  one  another's  legitimate  rights  in  their 
relations  with  each  other,  and  above  all  recognize 
under  law  that  neither  party  has  any  right  in  its 
relations  with  any  other  to  engage  in  acts  or  prac- 
tices which  jeopardize  the  public  health,  safety,  or 
interest. 

"It  is  the  purpose  and  policy  of  this  Act,  in 
order  to  promote  the  full  flow  of  commerce,  to  pre- 
scribe the  legitimate  rights  of  both  employees  and 
employers  in  their  relations  affecting  commerce,  to 
provide  orderly  and  peaceful  procedures  for  prevent- 
ing the  interference  by  either  with  the  legitimate 
rights  of  the  other,  to  protect  the  rights  of  indi- 
vidual employees  in  their  relations  with  labor  organ- 
izations whose  activities  affect  commerce,  to  define 
and  prescribe  practices  on  the  part  of  labor  and 
management  which  affect  commerce  and  are  inimi- 
cal to  the  general  welfare,  and  to  protect  the  rights 
of  the  public  in  connection  with  labor  disputes  af- 
fecting commerce." 

Under  Section  101,  Section  1,  under  the  heading 
"Findings  and  Policies,"  Congress  again  reiterates  its 
policy.    This  Section  provides: 

"...  which  have  the  intent  or  the  necessary 
effect  of  burdening  or  obstructing  commerce  by 
(a)  impairing  the  efficiency,  safety,  or  operation  of 


the  instrumentalities  of  commerce;  (b)  occurring 
in  the  current  of  commerce ;  (c)  materially  affecting, 
restraining,  or  controlling  the  flow  of  raw  materials 
or  manufactured  or  processed  goods  from  or  into 
the  channels  of  commerce,  or  the  prices  of  such 
materials  or  goods  in  commerce;  or  (d)  causing 
diminution  of  employment  and  wages  in  such  vol- 
ume as  substantially  to  impair  or  disrupt  the  mar- 
ket of  goods  flowing  from  or  into  the  channels  of 
commerce. 

"It  is  hereby  declared  to  be  the  policy  of  the 
United  States  to  eliminate  the  causes  of  certain 
substantial  obstructions  to  the  free  flow  of  com- 
merce and  to  mitigate  and  eliminate  these  obstruc- 
tions when  they  have  occurred  by  encouraging  the 
practice  and  procedure  of  collective  bargaining." 

Then  again  in  Section  2,  (6)  and  (7),  Congress  de- 
fines very  specifically  the  terms  "commerce"  and  "af- 
fecting commerce".  It  would,  therefore,  seem  that  the 
main  policy  of  the  Act  as  set  forth  by  Congress  was  the 
attempt  to  prevent  the  interruption  of  commerce  or  the 
flow  of  commerce  by  unfair  labor  practices  or  other 
practices,  and  from  that  it  would  seem  very  clear  that 
Congress  contemplated  that  if  an  operation  was  in  com- 
merce or  affecting  commerce,  that  the  Board  had  juris- 
diction and  there  is  nothing  in  the  Act  whereby  the 
Board  can  refuse  to  take  jurisdiction. 

In  N.L.R.B.  V.  Fainblatt,  306  U.S.  601,  the  Court 
stated : 

"The  end  sought  by  the  enactment  of  the  statute  was 
the  prevention  of  the  disturbance  to  interstate 
commerce  consequent  upon  strikes  and  labor  dis- 
putes induced  or  likely  to  be  induced  because  of 
unfair  labor  practices  named  in  the  Act." 
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In  the  case  of  N.L.R.B.  v.  Cowell  Portland  Cement 
Company,  Supra,  this  Court  has  practically  decided  this 
question.  The  question  in  that  case  was  whether  a  small 
amount  of  interstate  commerce  business  prevented  the 
operation  from  coming  under  the  Act  as  against  a  larger 
amount  in  which  a  small  amount  was  not  under  the  rule 
of  deminis.    This  Court  held  that  the  N.L.R.B.  act 

*'on  its  face  .  .  .  evidences  the  intention  of  Congress 
to  exercise  whatever  power  is  constitutionally  given 
to  it  to  regulate  commerce  by  the  adoption  of 
measures  for  the  prevention  or  control  of  specified 
acts  .  .  .  Examining  the  act  in  the  light  of  its  pur- 
pose and  of  the  circumstances  in  which  it  must  be 
applied,  we  can  perceive  no  basis  for  inferring  any 
intention  of  Congress  to  make  the  operation  of  the 
act  depend  upon  any  particular  volume  of  com- 
merce effected  more  than  that  to  which  the  Courts 
would  apply  the  maximum  deminis  .  .  .  Otherwise, 
we  would  have  the  anomoly  of  one  plant  under 
federal  regulation — while  alongside  it,  another  com- 
peting plant  under  state  regulation.  .  .  . 

"Congress  could  not  have  intended  that  it  sub- 
ject laboring  men  or  employers  to  such  a  confusing 
and,  in  business  competition,  such  a  destruction 
anomoly.  .  .  .  Though  respondent's  manufacturing 
activities  separately  considered  be  deemed  intra- 
state in  character,  they  bear  a  direct  relationship 
to  its  interstate  activities.  Stoppage  of  respondent's 
interstate  shipments  constituting  interruption  of  or 
interference  with  the  flow  of  interstate  commerce 
would  directly  follow  from  stoppage  by  industrial 
strife  of  its  manufacturing  operations." 

We  have  the  same  situation  before  the  Court  in  this 
case.  There  is  no  question  of  the  amount  of  interstate 
operation  and  there  is  no  question  that  its  operation  is 
in  interstate.    We  have  the  anomolous  situation  by  rea- 
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son  of  the  Board's  rulings  whereby  the  Board  in  the 
same  case,  at  its  own  whim,  may  take  jurisdiction  or 
may  not  take  jurisdiction.  In  other  words,  the  Board 
has  been  exercising  jurisdiction  in  cases  where  the  same 
state  of  facts  exist.  In  the  Puritan  Chevrolet  case  cited, 
the  company  operated  its  sales  and  service  in  Auburn, 
Maine,  and  purchased  its  cars  from  outside  the  state, 
but  sold  no  cars  outside  the  state.  In  this  case,  the 
Board  exercised  jurisdiction.  In  the  two  cases,  Bob's 
Auto  and  Inloes  &'  Du^an  Motors  cited,  which  were 
tried  by  the  writer,  both  of  these  firms  are  automobile 
dealers  in  the  City  of  Newberg,  Oregon.  They  purchase 
most  of  their  cars  from  outside  the  State  of  Oregon  and 
sell  no  cars  or  any  other  commodity  outside  the  State 
of  Oregon.  They  were  just  as  much  local  in  character 
as  the  case  before  this  Court  and  yet  the  Board  took 
jurisdiction. 

A  number  of  cases  are  cited  in  the  Liddon  White 
Truck  Company,  Inc.  case  wherein  the  Board  took  juris- 
diction where  the  operations  were  local  in  character. 
The  Board  is  subjecting,  as  this  Court  said  in  the  Cowell 
Portland  Cement  Company  case,  laboring  men  and 
employers  to  a  confusing  and  destructive  anomoly. 
Congress  intended  that  if  the  operation  was  in  commerce 
or  affecting  commerce,  that  the  Board  should  take  juris- 
diction. 

In  the  case  before  the  Court,  the  Petitioner's  opera- 
tions in  the  State  of  Oregon  separately  considered  would 
be  all  intrastate  in  character  but  they  have  a  direct 
relationship  to  its  interstate  activities.  The  picketing  of 
the  Petitioner  and  the  stopping  of  it  from  doing  business, 
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would  create  a  stoppage  of  its  interstate  shipments  con- 
stituting an  interruption  and  interference  with  the  fiow 
of  interstate  commerce. 

While  the  construction  of  another  act  is  not  con- 
trolling on  this  Court  on  the  construction  of  the  Na- 
tional Labor  Relations  Act  of  1947,  we  submit  that  it 
should  be  most  persuasive.  The  National  Labor  Rela- 
tions Act  of  1947  in  its  coverage  as  to  commerce,  is  al- 
most exactly  the  same  as  the  Wage  and  Hour  Act,  Title 
29  U.S.C.A.,  Sections  202  and  203.  In  construing  the 
commerce  feature  of  the  Wage  and  Hour  Act,  the  Courts 
went  a  long  way  in  construing  that  the  employer's  op- 
erations were  in  commerce.  They  went  so  far  as  to  hold 
that  if  the  operation  in  any  remote  way  was  affecting 
commerce,  the  firms  were  under  the  Act.  Congress  in 
amending  the  Wage  and  Hour  Act,  Title  29,  U.S.C.A., 
Section  213,  exempted  certain  businesses  from  the  cov- 
erage of  the  commerce  feature  of  the  Act  thereby  show- 
ing the  intention  to  limit  the  coverage  under  the  Wage 
and  Hour  Act.  No  such  amendment  was  made  to  the 
National  Labor  Relations  Act.  Consequently,  we  submit 
to  the  Court  that  this  fact  is  a  powerful  indication  of 
the  intention  of  Congress  to  put  all  firms  under  the  Act 
whose  operations  affected  commerce  at  all. 


ASSIGNMENT  OF  ERROR 
II. 

The  Board  erred  in  holding  that  even  though  Peti- 
tioner's operations  were  in  commerce  or  affected  com- 
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merce   within   the   meaning   of   the   Act,   it  would   not 
effectuate  the  policies  of  the  Act  to  exercise  jurisdiction. 

POINTS  AND  AUTHORITIES 
I. 

The  National  Labor  Relations  Act  of  1947  restricted 
the  powers  of  the  Board  and  created  a  new  agency;  Sec- 
tion 3(d)  of  the  National  Labor  Relations  Act  of  1947. 

Adelard  Lincourt  v.  N.L.R.B.,  170  Fed.  (2d)  306. 

Jacobsen  v.  N.L.R.B.,  120  Fed.  (2d)  96,  100  and 
101. 

ARGUMENT 

In  reaching  a  conclusion  on  the  question  as  to 
whether  the  Board  has  the  right  to  dismiss  an  unfair 
labor  practice  complaint  on  the  sole  ground  that  it  would 
not  effectuate  the  policies  of  the  Act  to  exercise  jurisdic- 
tion, we  must  first  look  to  the  language  of  the  Act  as 
amended  in  comparison  with  the  original  National  Labor 
Relations  Act.  The  Board  only  gets  jurisdiction  and 
powers  from  the  Act  itself.  Under  the  original  Act,  the 
Board  was  both  prosecutor  and  judge  in  unfair  labor 
practice  cases.  The  decision  as  to  which  unfair  labor 
practice  charges  should  be  prosecuted  was  made  by 
Regional  Directors  who  were  directly  subordinate  to 
the  Board.  When  an  unfair  labor  practice  complaint 
was  issued  by  the  Board,  the  Board  prosecuted  the  same 
and  ultimately  made  the  findings  of  fact  and  conclusions 
of  law  with  respect  to  the  existence  of  the  unfair  prac- 
tice charged. 
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It  was  this  provision  of  the  original  Act  whereby  the 
Board  acted  both  as  prosecutor  and  judge,  that  brought 
forth  more  condemnation  and  criticism  perhaps  than 
any  other  provision  of  the  original  Act.  It  would  not  be 
out  of  line  to  suggest  that  this  was  one  of  the  reasons  for 
the  amendment  of  the  original  Act.  It  seems  quite  ap- 
parent when  you  turn  to  the  provisions  of  the  National 
Labor  Relations  Act  as  amended  that  Congress  intended 
and  attempted  to  separate  these  functions  of  the  Board 
and  place  the  investigation  and  prosecution  of  unfair 
labor  charges  in  the  hands  of  the  General  Counsel. 

A  new  Section  was  added  to  the  Act  being  Section 
3(d)  which  provides: 

"...  he  shall  have  final  authority,  on  behalf  of 
the  Board,  in  respect  of  the  investigation  of  charges 
and  issuance  of  complaints  under  Section  10,  and 
in  respect  of  the  prosecution  of  such  complaints 
before  the  Board.  ..." 

In  the  case  of  Adelard  Lincourt  v.  N.L.R.B.  cited 
Supra,  the  Court  noted  that  the  Act  as  amended  intro- 
duced in  Section  3  of  the  National  Labor  Relations  Act, 
a  new  subsection  (d)  which  took  away  from  the  Board 
the  administrative  power  to  issue  complaints  under  Sec- 
tion 10,  and  held  that  the  administrative  determination 
of  the  General  Counsel  was  not  reviewable.  This  statu- 
tory grant  of  "final  authority"  to  the  General  Counsel 
is  not  compatible  with  the  idea  that  the  Board  has  the 
discretion  to  assert  or  reject  jurisdiction  on  the  grounds 
of  policy.  "Final  authority"  implies  an  authority  which 
is  not  subject  to  review  of  any  kind.  It  would  com- 
pletely nullify  the  demonstrated  legislative  intent  that 
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the  Board   should   have   the  right  of  review  over  the 
General  Counsel. 

Under  this  new  Section,  Sub-section  3(d),  it  is  the 
duty  of  the  General  Counsel  to  issue  complaints  in  un- 
fair labor  practice  charges.  Under  this  Section,  the 
General  Counsel  after  investigation,  filed  a  complaint  in 
this  case  alleging  jurisdictional  facts  under  commerce 
or  affecting  commerce  and  also  facts  supporting  the 
unfair  labor  practice  charged  and  his  decision  as  to 
whether  complaints  should  be  filed  or  not  was  final  and 
could  not  be  reviewed  by  the  Board.  By  his  filing  of 
the  complaint,  the  Board  acquired  jurisdiction  and  it 
was  incumbent  upon  them  to  hear  the  testimony  and 
decide  whether  the  Petitioner's  operations  were  in  com- 
merce or  affecting  commerce.  The  Board  dismissed  the 
complaint  summarily  without  any  hearing  (Printed  Rec- 
ord, pages  23  to  33  inclusive),  and  the  Petitioner  and 
the  General  Counsel  were  at  all  times  ready  to  substan- 
tiate the  allegations  of  the  complaint  as  to  commerce. 

Under  what  theory  does  the  Board  shed  jurisdiction? 
Even  before  the  Amendment  of  the  National  Labor  Re- 
lations Act  in  1947,  the  Court  held  in  the  case  of  Jacob- 
sen  V.  N.L.R.B.,  Supra,  that  the  Board  having  issued  a 
complaint,  has  the  affirmative  duty  to  conduct  a  hearing 
and  determine  whether  jurisdiction  exists,  and  if  it  does 
exist,  to  determine  the  case  on  its  merits  and  to  issue 
an  appropriate  order  in  respect  thereto.  This  holding 
was  made  when  the  Board  issued  its  own  complaint  and 
was  in  a  case  where  the  Board  had  issued  a  complaint 
and  then  attempted  to  deny  jurisdiction. 
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The  same  ruling  would  most  certainly  be  true  in  the 
case  before  the  Court.  The  General  Counsel  issued  a 
complaint  and  he  had  the  final  authority  as  to  its  issu- 
ance and,  having  issued  said  complaint,  it  was  incumbent 
upon  the  Board  to  determine  from  the  evidence  whether 
the  employer's  operations  were  in  commerce  and  the 
Board  had  no  authority  to  summarily  dismiss  the  com- 
plaint without  a  hearing. 

POINTS  AND  AUTHORITIES 

II. 

The  legislative  history  of  the  Labor  Management 
Relations  Act,  1947,  shows  that  the  Board  does  not  have 
the  right  to  refuse  jurisdiction  because  it  does  not  ef- 
fectuate the  policies  of  the  Act. 

House  Bill  H.R.  3020. 

House  Report  No.  245,  80th  Congress,  1st  Session, 
at  Page  6. 

House  Report  No.  245,  80th  Congress,  1st  Session, 
at  Page  74. 

Senate  Report  105,  on  S.  1126,  80th  Congress,  1st 
Session,  at  Page  9. 

93    Daily    Congressional    Record    6599,    June    5, 
1947. 

93    Daily    Congressional    Record    6600,    June    5, 
1947. 

93   Daily   Congressional   Record    7001,   June    12, 
1947. 

93   Daily   Congressional   Record   7691,   June   23, 
1947. 


17 

H.  Doc.  No.  334,  80t±i  Congress,  1st  Session.  Re- 
printed in  93  Congressional  Record  7502,  June 
20,  1947. 

93  Congressional  Record  5145,  May  12,  1947. 

93  Congressional  Record  5146,  May  12,  1947. 

93  Congressional  Record  6655,  June  6,  1947. 

93  Congressional  Record  6661,  June  6,  1947. 

93  Congressional  Record  6672,  June  6,  1947. 

ARGUMENT 

There  are  two  principal  sources  of  information  in 
determining  whether  the  Board  has  the  power  to  dismiss 
a  complaint  issued  by  the  General  Counsel  on  the 
ground  that  it  does  not  effectuate  the  policies  of  the  Act 
to  exercise  jurisdiction.  First,  the  statute  itself.  We  have 
already  discussed  the  provisions  of  the  statute.  Second, 
the  record  of  the  debates  in  Congress.  This  source  is 
very  important  in  this  case  as  showing  that  both  the 
proponents  and  opponents  of  the  provisions  of  the 
amended  Act,  with  reference  to  the  changes  in  the  origi- 
nal Act,  knew  just  exactly  what  was  being  done  and 
what  the  result  would  be. 

H.R.  3020  had  provided  a  completely  independent 
agent  who  was  to  be  known  as  the  "Administrator"  of 
the  National  Labor  Relations  Act.  The  House  Bill  also 
abolished  the  National  Labor  Relations  Board  and  cre- 
ated a  new  three-member  Board.  In  the  House  Report 
No.  245,  80th  Congress,  1st  Session,  at  Page  6,  the  Com- 
mittee said: 
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"Unlike  the  old  Board,  it  will  not  act  as  prosecutor, 
judge,  and  jury.  Its  sole  function  will  be  to  decide 
cases.  A  new  and  independent  officer,  the  Admin- 
istrator of  the  new  Act,  will  investigate  cases  and 
present  evidence  to  the  new  Board  and  the  new 
Board  must  decide  the  cases.  .  .  ."  (Italics  ours) 

That  the  Minority  members  of  the  House  Committee 
understood  that  this  was  to  be  a  separation  of  functions 
is  shown  by  the  statement  of  the  Minority  Report. 
House  Report  No.  245,  80th  Congress,  1st  Session,  at 
Page  74,  states: 

"The  functions  of  the  Board  are  to  be  limited  solely 
to  the  decision  of  cases  and  the  Administrator  is  to 
assume  all  of  the  investigatory  and  prosecuting 
functions  of  the  present  National  Labor  Relations 
Board." 

In  reporting  out  S.  1126,  the  Senate  Committee  on 
Education  and  Labor  indicated  that  they  believed 
changes  in  the  structures  of  the  Board  were  necessary. 
At  Page  9,  Senate  Report  105  on  S.  1126,  80th  Congress, 
1st  Session,  the  Committee  said: 

"Since  it  is  the  belief  of  the  committee  that  Congress 
intended  the  Board  to  function  like  a  court,  this  bill 
eliminates  the  Review  Section."  (Italics  ours) 

The  Conference  Bill  accomplished  the  separation  of 
functions  by  creating  an  independent  office  of  General 
Counsel  within  the  Board  structure.  Final  authority 
was  given  to  the  General  Counsel  over  the  issuance  of 
complaints.  All  of  the  debates  clearly  show  that  it  was 
the  intention  of  the  Conference  Committee  to  accom- 
plish the  separation  of  the  judicial  and  prosecuting 
functions  under  the  Labor  Management  Relations  Act. 
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Senator  Taft  filed  a  summary  of  the  provisions  of  the 
Conference  Bill  in  which  he  stated  in  93  Daily  Con- 
gressional Record  6599,  June  5,  1947: 

"One  of  the  major  problems  with  which  the  con- 
ferees were  faced  was  the  reconciliation  of  the  pro- 
visions of  the  House  Bill  and  the  Senate  amend- 
ments with  respect  to  the  reorganization  of  the 
National  Labor  Relations  Board.  Under  the  Senate 
amendment  the  present  Board  members  were  to  be 
retained  in  office  but  four  additional  members  were 
to  be  added,  thus  increasing  the  Board  to  seven. 
The  House  bill  abolished  the  present  Board,  created 
a  new  Board  of  three  members  and  limited  the 
duties  of  the  members  to  quasi-judicial  functions. 
The  House  bill  also  created  a  new  independent 
agency  under  an  administrator  to  be  appointed  by 
the  President  (subject  to  Senate  confirmation)  to 
perform  the  investigating  and  prosecuting  functions. 

"The  conference  agreement  (section  3(a)  )  re- 
tains the  existing  Board  and  increases  its  member- 
ship to  .five  rather  than  seven.  Further,  it  recognizes 
the  principle  of  separating  judicial  and  prosecuting 
functions  without  going  to  the  extent  oi  establishing 
a  completely  independent  agency.  It  accomplishes 
separation  oi  functions  within  the  framework  of 
the  existing  agency  by  establishing  a  new  statutory 
office,  that  is,  a  general  counsel  of  the  Board  to  be 
appointed  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate,  for  a  term  of  4  years. 
...  He  is  also  to  have  the  final  authority  to  act  in 
the  name  of,  but  independently  of  any  direction, 
control,  or  review  by  the  Board  in  respect  to  the 
investigation  of  charges  and  the  issuance  of  com- 
plaints of  unfair  labor  practices  and  in  the  prosecu- 
tion of  such  complaints  before  the  Board."  (Italics 
ours) 

In  a  final  summation,  just  before  the  vote  on  over- 
riding the  President's  veto  of  the  Conference  Bill   (93 
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Daily  Congressional  Record  7691,  June  23,  1947),  Sena- 
tor Taft  spoke  of  the  powers  of  the  General  Counsel  as 
follows : 

"All  that  we  have  done  with  the  Board,  as  re- 
ferred to  by  the  Senator  from  Wyoming,  is  to  make 
a  separation  of  powers.  Under  this  bill  the  Board 
is  judicial.  It  is  judicial  today.  Its  counsel  will  be 
a  prosecutor.  He  will  not  have  any  extraordinary 
powers— nothing  like  the  power  of  the  Attorney 
General  of  the  United  States,  who  decides  whether 
criminal  actions  shall  be  brought  against  anyone  in 
the  United  States.  Under  this  bill,  the  counsel  will 
have  the  right  to  make  the  decision  as  between 
employer  and  employee;  but  his  decision  will  be 
subject  to  the  judicial  decision  of  the  Board  and, 
above  the  Board,  the  courts;  ..." 

The  President's  veto  message  also  shows  clearly  that 
he  understood  what  Congress  was  intending  to  do.  The 
President's  veto  message  (H.  Doc.  No.  334,  80th  Con- 
gress, 1st  Session.  Reprinted  in  93  Congressional  Record 
7502,  June  20,  1947)  said: 

"It  would  invite  conflict  between  the  National 
Labor  Relations  Board  and  its  General  Counsel, 
since  the  General  Counsel  would  decide,  without 
any  right  of  appeal  by  employers  and  employees, 
whether  charges  were  to  be  heard  by  the  Board, 
and  whether  orders  of  the  Board  were  to  be  referred 
to  the  Court  for  enforcement.  By  virtue  of  this  un- 
limited authority,  a  single  administrative  official 
might  usurp  the  Board's  responsibility  for  establish- 
ing policy  under  the  Act." 

The  Congressional  Record  abounds  with  charges  by 
Senators  and  Representatives  that  the  proposed  bill 
would  make  the  General  Counsel  a  "czar"  or  a  "dicta- 
tor".   Senator  O'Mahoney  thought  that  the  bill  made 
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the  Counsel  "completely  independent"  and  gave  him 
"what  amounts  to  the  power  of  prosecution"  (93  Con- 
gressional Record  5145,  May  12,  1947).  Senator  Ball, 
rising  in  response,  did  not  disagree.  He  merely  expressed 
the  hope  that  the  nation  might  work,  ultimately,  toward 
the  complete  elimination  of  the  "administrative -law" 
approach  (93  Congressional  Record  5146,  May  12, 
1947). 

Senator  Murray,  another  opponent  of  the  bill  stated 
(93  Congressional  Record  6655,  June  6,  1947) : 

"The  effect  of  this  provision,  is  to  set  up  a  labor 
czar  within  the  National  Labor  Relations  Board. 
.  .  .  One  person  will  determine  when  complaints 
shall  issue  in  all  cases  .  .  .  ,  how  cases  shall  be 
tried,  which  cases  shall  be  enforced.  .  .  No  real 
power  is  vested  in  the  Board  in  order  that  their 
collective  common  sense  may  be  brought  to  bear  on 
these  serious  problems.  The  whole  purpose  of  the 
administrative  process,  that  uniform  policies  may 
prevail  at  all  levels  of  work,  is  thereby  frustrated. 
.  .  .  Coordination  in  policy  is  essential  in  order  that 
rules  and  regulations,  prosecutions,  and  decisions 
maintain  some  consistency." 

In  93  Congressional  Record  6661,  Senator  Murray 
stated : 

"The  effect  of  the  proposed  change  in  the  status 
of  the  Board's  General  Counsel  is  to  place  enormous 
power  in  the  hands  of  a  single  individual,  making 
him  virtually  a  iabor  czar'.  This  power  would  in- 
clude the  right  to  decide  what  unfair  labor  practice 
cases  shall  come  before  the  Board  and  the  courts  for 
decision.  Through  this  power,  the  General  Counsel, 
to  a  considerable  degree,  would  be  able  to  control 
the  policy  for  the  enforcement  of  the  Act." 
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The  question  most  certainly  arises  as  to  whether  such 
language  would  be  used  if  the  power  remained  in  the 
Board  to  dismiss  any  complaint  when,  in  its  own  opin- 
ion, a  substantive  decision  as  to  the  validity  of  the  alle- 
gations contained  in  the  complaint  would  not  effectuate 
the  policies  of  the  Act. 

A  clearer  statement  on  this  issue  is  one  of  Senator 
Pepper's  opposition  to  the  bill  wherein  he  states: 

"The  General  Counsel  is  to  determine  when  a 
complaint  shall  be  acted  upon  by  the  Board.  In 
other  words,  one  man  is  made  the  arbiter  of  every 
case  that  comes  before  the  attention  of  the  Board. 
The  Board  has  no  authority  to  decide  whether  a 
case  should  be  brought,  or  whether  a  complaint 
should  be  acted  upon.  That  exclusive  power  is  given 
to  one  lawyer,  provided  for  by  the  bill  agreed  to  in 
the  conference  of  the  House  and  the  Senate." 

(93  Congressional  Record  6672,  June  6,  1947.) 

The  Court  can  readily  see  that  there  can  be  no  ques- 
tion whatsoever  that  Congress  intended  a  separation  of 
powers  and  has  taken  away  much  of  the  administrative 
powers  of  the  Board.  The  Board  is  now  quasi-judicial 
in  character  and  it  does  not  have  any  right  under  the 
provisions  of  the  Act  to  dismiss  the  complaint  where, 
in  fact,  it  has  jurisdiction  merely  on  policies. 

In  conclusion,  we  submit  to  the  Court  that  Petition- 
er's operations  were  in  interstate  commerce  and  effecting 
interstate  commerce  and  the  General  Counsel,  having 
issued  a  complaint  alleging  an  unfair  labor  practice,  and 
facts  showing  that  Petitioner's  operations  were  in  com- 
or  effecting  commerce  and  it,  therefore,  was  the  duty 
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of  the  National  Labor  Relations  Board  to  hold  a  hearing 
on  said  complaint  and  decide  the  facts  therein  stated. 
They  clearly  erred  in  dismissing  the  said  complaint  sum- 
marily without  any  attempt  to  hear  the  evidence  and 
determine  from  the  evidence  in  a  judicial  capacity  their 
findings. 

Respectfully  submitted, 

Masters  &  Masters, 

Attorneys  for  Petitioner. 
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No.  12412 


In  the  United  States 

COURT  OF  APPEALS 

for  the  Ninth  Circuit 


HALESTON  DRUG  STORES,  INC., 

Petitioner, 


vs. 


NATIONAL  LABOR  RELATIONS  BOARD, 

Respondent. 


PETITION 


Comes  now  Green,  Landye  and  Richardson  and  Burl 
L.  Green  and  J.  W.  Brown  and  represents  to  this  Honor- 
able Court  that  they  are  attorneys  for  Waitresses  and 
Cafeteria  Womens  Local  No.  305,  Waiters  Local  No. 
189,  Bartenders,  Card  and  Pool  Room  Workers  Local 
No.  496,  Cooks  and  Assistants  Local  No.  207,  Hotel 
Service  Employees  Local  >>o.  664,  Local  Joint  Executive 
Board  of  the  Hotel  and  Restaurant  Employees  and 
Bartenders  International  Union,  formerly  Hotel  and 
Restaurant  Employees  International  Alliance  and  Bar- 


tenders  International  League  of  America,  original  parties 
in  this  proceeding  before  the  National  Labor  Relations 
Board  and  petitions  the  Court  for  an  order  allowing  the 
filing  of  brief  herein  amici  curiae  on  the  ground  and  for 
the  reason  that  they  have  a  direct  interest  in  this  litiga- 
tion and  that  their  interests  will  be  affected  by  any 
decision  herein. 

Green,  Landye  and  Richardson  and 
Burl  L.  Green, 
J.  W.  Brown, 

Attorneys  for  Culinary  Workers  Alliance. 


No.  12412 


In  the  United  States 

COURT  OF  APPEALS 

for  the  Ninth  Circuit 


HALESTON  DRUG  STORES,  INC., 

Petitioner, 


vs. 


NATIONAL  LABOR  RELATIONS  BOARD, 

Respondent. 


BRIEF  OF  AMICI  CURIAE  SUPPORTING 

NATIONAL  LABOR  RELATIONS  BOARD, 

RESPONDENT. 


In  view  of  the  fact  that  the  Union  known  as  the 
Culinary  Workers  Alliance  each  affiliated  with  Hotel 
and  Restaurant  Employees  and  Bartenders  Interna- 
tional Union,  A.F.L.  were  the  parties  charged  with  an 
unfair  labor  practice  in  the  original  proceedings  before 
the  N.L.R.B.  they  have  a  direct  interest  in  this  litiga- 
tion. Hence  the  authors  of  this  brief  as  representatives 
of  these  Unions  have  felt  it  desirable  and  important 
that  we  ask  leave  to  appear  amici  curiae. 


STATEMENT  OF  FACTS 

The  record  as  revealed  in  the  printed  transcript  on 
file  herein  and  the  appellant's  statement  contained  in 
its  brief  is  full  and  correct,  therefore  nothing  need  be 
added. 


ANSWER  TO  APPELLANT'S  FIRST 
ASSIGNMENT  OF  ERROR 

POINTS  AND  AUTHORITIES 

I. 

Petitioner's  operations  were  not  in  commerce  nor 
did  they  affect  commerce  within  the  meaning  of  the  act. 

Consol.  Edison  Co.  v.  N.L.R.B.,  infra. 

La  Crosse  Tele.   Corp.  v.  Wisconsin  Emp.  ReL 
Bd.,  infra. 

Pittsburg  Rys.  Co.,  infra. 

ARGUMENT 

Appellant's  brief  on  its  first  point  is  taken  up  entirely 
by  its  attempt  to  show  that  because  of  substantial 
purchases  of  out  of  state  goods  for  the  purpose  of  resale 
in  its  retail  drug  stores  it  was  engaged  in  interstate  com- 
merce and  affected  commerce.  On  page  11  of  appellant's 
brief  appears  the  following  statement: 

"In  the  case  before  the  Court,  the  Petitioner's  op- 
erations in  the  State  of  Oregon  separately  considered 


would  be  all  intrastate  in  character  but  they  have 
a  direct  relationship  to  its  interstate  activities." 

We  see,  therefore,  at  the  outset  that  the  appellant 
admits  that  it  was  engaged  in  essentially  a  local  enter- 
prise. It  is  next  contended  that  because  a  substantial 
percentage  of  its  purchases  originate  from  outside  the 
state  that  any  labor  dispute  would  affect  interstate  com- 
merce. We  cannot  deny  this  statement.  It  would  in- 
directly affect  commerce  between  the  appellant  and  his 
out  of  state  wholesale  suppliers.  In  this  modern  age  of 
rapid  transportation  and  manufacture  of  goods  in  large 
factories  situated  throughout  the  U.  S.  there  can  be 
little  doubt  that  no  matter  how  large  or  small  a  retailer 
may  be,  yet  he  is  engaged  to  some  extent  at  least  in  a 
business  affecting  interstate  commerce.  It  would  be  al- 
most impossible  to  think  of  a  business  that  does  not 
sell  or  use  some  articles  produced  outside  the  state. 

We  admit  it  is  not  the  amount  that  is  controlling. 
Even  though  the  interstate  operation  was  small  it  might 
greatly  affect  commerce,  whereas,  on  the  other  hand 
the  interstate  feature  might  be  large  and  still  have  only 
an  inconsequential  affect  on  commerce.  Herein  lies  the 
entire  crux  of  the  question. 

Each  of  the  cases  cited  by  appellant  to  sustain  its 
position  that  its  business  affected  commerce  has  been 
closely  examined.  We  do  not  differ  with  any  of  the  de- 
cisions reached  by  the  courts.  In  each  of  the  cases  cited 
the  appellate  courts  merely  affirmed  the  doctrine  that 
outside  of  the  de  minimus  rule,  the  amount  of  the  inter- 
state business  is  not  important.  In  each  of  the  cases  the 
Board    had    assumed   jurisdiction    and    found    that   the 


particular  business  affected  commerce.  The  appellate 
court  affirmed  the  Board's  ruling  in  each  instance.  None 
of  the  cases  cited  lend  support  to  the  appellant's  posi- 
tion here ;  that  is  where  the  Board  finds  that  the  business 
does  not  affect  commerce  that  the  volume  of  out  of  state 
business  controls  the  Board  in  its  determination. 

It  is  our  contention  the  Congress  meant  a  substantial 
affect  on  commerce  and  not  every  indirect  or  remote 
affect.  The  decisions  of  the  courts  directly  support  such 
a  contention. 

We  quote: 

"Burdens  and  obstructions  may  be  due  to  injurious 
actions  springing  from  other  sources.  And  whether 
or  not  particular  action  in  the  conduct  of  intrastate 
enterprises  does  affect  that  commerce  in  such  a 
close  and  intimate  fashion  as  to  be  subject  to  Fed- 
eral control  is  left  to  be  determined  as  individual 
cases  arrive.  Consol.  Edison  Co.  v.  N.L.R.B.,  305 
U.S.   197,  222." 

The  question  in  each  case  is  whether  the  affect  is 
close  and  substantial.  It  was  said  in  Scheckter  Corp.  v. 
U.  S.,  295  U.S.  495: 

"Although  activities  may  be  intrastate  in  character 
when  separately  considered,  if  they  have  such  a 
close  and  substantial  relation  to  interstate  com- 
merce that  their  control  is  essential  or  appropriate 
to  protect  that  commerce  from  burdens  and  ob- 
structions. Congress  cannot  be  denied  the  power 
to  exercise  that  control." 

Again  it  was  said  in  La  Crosse  Tele.  Corp.  v.  Wis- 
consin Emp.  Rel.  Bd.,  30  N.W.  (2d)  241,  244,  251  Wis. 
583,  (reversed  on  other  grounds  93  L.  Ed.  265) : 


"Not  every  labor  dispute  arises  to  such  dignity  that 
it  impedes  and  obstructs  interstate  commerce  al- 
though the  employer  may  be  engaged  in  what  has 
been  defined  as  interstate  commerce." 

Where  the  employers  themselves  are  not  engaged  in 
interstate  commerce  the  question  is  whether  their  acts 
actually  affect  interstate  commerce  in  any  substantial 
manner  and  does  not  relate  to  the  existence  of  the  fed- 
eral power  but  to  the  propriety  of  its  exercise  on  a 
given  state  of  facts.  See  Pittsburg  Rys.  Co.,  54  A.  (2d) 
891,  357  Pa.  379;  ConsoL  Edison  Co.  v.  N.L.R.B.,  305 
U.S.  197,  223-224. 

It  is  therefore  contended  that  the  Board  properly 
affirmed  the  trial  examiner's  ruling  in  allowing  the  mo- 
tion of  the  employees  to  dismiss  the  complaint  on  the 
ground  that  the  operation  did  not  affect  commerce.  It 
is  plain  to  be  seen  that  this  was  one  of  the  grounds  on 
which  the  motion  was  granted  (Rec.  P.  17).  The  Board's 
action  in  affirming  the  trial  examiner  was  on  the  entire 
record  (Rec.  P.  33). 

The  appellant  contends  next  that  if  its  operations 
were  in  commerce  or  affected  commerce  the  Board  was 
compelled  to  take  jurisdiction.  Outside  of  the  question 
of  the  right  of  the  Board  to  dismiss  a  complaint  because 
it  would  not  effectuate  the  policies  of  the  act  to  exercise 
jurisdiction,  which  will  hereafter  be  considered,  we  will 
admit  the  appellant  is  correct  in  this  contention.  As  we 
have  previously  pointed  out,  though,  it  is  not  every 
enterprise  which  might  indirectly  affect  commerce  that 
compels  the  Board  to  assume  jurisdiction.  The  appellant 
cited  no  authority  under  this  contention  which  compels 
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a  finding  by  the  Board  that  an  enterprise  affects  com- 
merce even  though  the  affect  is  indirect  or  inconse- 
quential. This  is  the  important  question  and  must  be 
decided  on  the  particular  facts  in  each  instance.  It  is 
our  contention  that  the  Board  in  carrying  out  the  pur- 
poses of  the  act  is  to  be  given  wide  latitude  in  making 
such  a  determination. 


ANSWER  TO  APPELLANT'S  SECOND 
ASSIGNMENT  OF  ERROR 

POINTS  AND  AUTHORITIES 

IL 

The  Board  does  have  the  power  to  refuse  to  exercise 
jurisdiction  for  the  reason  that  it  would  not  effectuate 
the  policies  of  the  act. 

Section    10    (a)    N.L.R.   Act,    1947,   29  U.S.C.A 
160  (a). 

Section    10    (c)    N.L.R.   Act,    1947,    29   U.S.C.A 
160  (c). 

Section   3    (d)    N.L.R.   Act,    1947,    29   U.S.C.A 
153  (d). 

Colgate-Palmolive  Peet  Co.  v.  N.L.R.B.,  70  S.  Ct. 
166,  171. 

La  Crosse  Tele.  Corp.  v.  Wise.  Emp.  Rel.  Bd., 
supra. 

Matter  of  Whiteway  Pure  Milk  Co.,  82  N.L.R.B. 
1225. 

Matter  of  Herold  8b  Sons,  Inc.,  82  N.L.R.B.  174. 

Matter  of  Guilford  Dairy  Coop.  Assoc,  Inc.,  81 
N.L.R.B.  1334. 


Matter  of  Lewis  Bros.  Bakeries,  Inc.,  81  N.L.R.B. 
1230. 

Matter  of  Conlon  Baking  Co.,  81  N.L.R.B.  934. 

Matter  of  Detroit  Canvas  Manuf.  Assoc,  et  al., 
80  N.L.R.B.  267. 

Matter  of  Golden  Crust  Baker,  80  N.L.R.B.  762. 

N.L.R.B.  V.  Bell  Oil  and  Gas  Co.,  98  F.  (2d)  870. 

N.L.R.B.  V.  Jones  and  Laughlin  Steel  Corp.,  331 
U.S.  416,  422-426. 

N.L.R.B.  V.  Fred  P.  Weissman  Co.,  170  F.  (2d) 
952,  954-55. 

ARGUMENT 

In  Section  10  (a)  of  the  National  Labor  Relations 
Act,  1947,  29  U.S.C.A.  160  (a)  (c),  153  (d),  it  is  pro- 
vided that: 

"The  Board  is  empowered,  as  hereinafter  provided, 
to  prevent  any  person  from  engaging  in  any  unfair 
labor  practice  affecting  commerce." 

Section  10  (c)  among  other  things  provides: 

".  .  .  .  and  to  take  such  affirmative  action  .... 
as  will  effectuate  the  policies  of  the  act." 

Section  3  (d)  reads: 

"The  General  Counsel  of  the  Board  ....  shall 
have  final  authority  on  behalf  of  the  Board,  in  re- 
spect of  the  investigation  of  charges  and  issuance 
of  complaints  under  section  10,  and  in  respect  of 
the  prosecution  of  such  complaints  before  the  Board. 

The  appellant  contends  that  in  view  of  Section  3  (d) 
cited  above  the  Board  no  longer  has  power  to  dismiss 
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a  complaint  solely  on  the  ground  that  it  would  not 
effectuate  the  policies  of  the  act  to  assume  jurisdiction. 
We  do  not  agree. 

The  purpose  of  the  N.L.R.B.  was  and  still  is  to  pro- 
mote and  foster  interstate  commerce.  Public  rights  have 
been  vested  in  a  public  body  charged  in  the  public  in- 
terest. Congress  has  seen  fit  to  entrust  to  an  expert 
agency  the  maintenance  and  promotion  of  industrial 
peace.  The  effectuation  of  this  important  policy  has 
been  left  to  the  Board.  The  Board  must  look  beyond 
its  ruling  in  any  one  particular  case  as  to  the  effect  it 
may  have  throughout  the  country  as  a  whole.  No  hard 
and  fast  rules  can  be  laid  down.  In  order  to  carry  out 
the  intent  of  Congress  the  Board  must  of  necessity  have 
wide  latitude  in  its  actions.  The  Board  was  not  intended 
by  Congress  to  act  as  a  Court  but  as  a  quasi- judicial 
body.  Its  position  as  such  a  fact  finding  body  is  not 
unlike  that  of  a  grand  jury  in  a  criminal  case.  See 
N.L.R.B.  V.  Bell  Oil  and  Gas  Co.,  98  F.  (2d)  870. 

The  Act  itself  specifically  delegates  to  the  Board  the 
duty  to  carry  out  the  purpose  of  the  law.  This  included 
the  power  to  dismiss  a  complaint  for  policy  reasons  (see 
Authorities  Footnote  9,  N.L.R.B.  opinion,  Rec.  P.  28). 
The  1947  amendments  did  not  take  away  from  the 
Board  this  power  and  place  them  in  the  hands  of  the 
General  Counsel.  Section  3  (d)  defining  the  powers  of 
the  General  Counsel  transferred  the  investigatory  and 
prosecuting  functions  previously  vested  in  the  Board 
to  the  General  Counsel.  Certainly  if  Congress  intended 
more  it  would  have  made  its  intention  plain  by  appro- 
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priate  language.    Moreover  repeal  of  legislative  enact- 
ment by  inference  is  not  favored  by  the  courts. 

Moreover  in  addition  to  the  cases  cited  by  the  Board 
in  its  opinion  (Footnote  5,  Rec.  P.  26)  the  Board  has 
almost  continually  since  the  1947  Amendments  con- 
tinued to  dismiss  complaints  on  policy  grounds.  See 
following  cases: 

Matter  of  Whiteway  Pure  Milk  Co.,  82  N.L.R.B. 
1225. 

Matter  of  Herold  &  Sons,  Inc.,  82  N.L.R.B.  174. 

Matter  of  Guilford  Dairy  Coop.  Assoc,  Inc.,  81 
N.L.R.B.  1334. 

Matter  of  Lewis  Bros.  Bakeries,  Inc.,  81  N.L.R.B. 
1230. 

Matter  of  Conlon  Baking  Co.,  81  N.L.R.B.  934. 

Matter  of  Detroit  Canvas  Manuf.  Assoc,  et  al., 
80  N.L.R.B.  267. 

Matter  of  Golden  Crust  Baker,  80  N.L.R.B.  762. 

It  is  not  deemed  necessary  to  cite  authority  for  the 
proposition  that  where  over  a  long  period  of  time  an 
Administrative  Agency  has  by  its  actions  construed  the 
meaning  of  legislative  enactments  without  rebuff  by  the 
legislature  or  indeed,  the  courts,  great  weight  is  to  be 
given  that  administrative  construction. 

Appellant  has  reviewed  in  detail  the  legislative  his- 
tory of  the  1947  amendments.  Suffice  it  to  say  that 
nowhere  in  that  history  is  it  indicated  that  the  power 
of  the  Board  to  establish  policy  was  to  be  taken  away. 
The  only  intent  was  to  withdraw  the  power  of  investi- 
gation and  prosecution  of  cases  from  that  of  the  Board. 
It  was  in  effect  a  separation  of  powers. 
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The  position  of  the  Board  has  support  in  the  later 
decisions  since  the  1947  amendments. 

Colgate-Palmolive  Peet  Co.  v.  N.L.R.B.,  70  S.  Ct. 
166,  171. 

N.L.R.B.  V.  Jones  and  Laughlin  Steel  Corp.,  331 
U.S.  416,  422-426. 

N.L.R.B.  V.  Fred  P.  Weissman  Co.,  170  F.  (2d) 
952,  954-55. 

La  Crosse  Tele.  Corp.  v.  Wise.  Emp.  Rel.  Bd., 
supra. 


CONCLUSION 

It  is  urged  in  conclusion  that  not  only  should  this 
Court  affirm  the  Board's  action  in  holding  that  the  ap- 
pellant's operation  did  not  affect  commerce  within  the 
meaning  of  the  Act  but  also  that  the  Board  does  have 
the  power  in  effectuating  policy  to  refuse  to  assume 
jurisdiction. 

Respectfully  submitted. 

Green,  Landye  and  Richardson  and 
Burl  L.  Green, 
J.  W.  Brown, 
Amici  Curiae. 


No.  12412 


United  States 

COURT  OF  APPEALS 

for  the  Ninth  Circuit 


HALESTON  DRUG  STORES,  INC., 

Petitioner, 


vs. 


NATIONAL  LABOR  RELATIONS  BOARD, 

Respondent. 


PETEDIONER'S  REPLY  BRIEF 


Masters  &  Masters, 

703  Yeon  Bldg.,  Portland,  Oregon, 
Attorneys  for  Petitioner. 

Ida  Klaus,  Solicitor, 
Washington,  D.  C, 

oi  Attorneys  for  Respondent. 


STEVBNB-NESB  LAW  PUB.   CO..   PORTLAND 


6-50 


INDEX 

Page 

Policy  of  the  Act  d     iv  ' 

Elimination  of  Practices  Rimliug  Interstate  Com- 
merce   

Right  to  a  Hearing       

Conclusion  . 


LABOR  MANAGEMENT  RELATIONS  ACT,  1947 

Section  1  (b)    ^ 

Section  101,  Sec.  1  2 

Section  9  ^ 


I 


No.  12412 
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COURT  OF  APPEALS 

for  the  Ninth  Circuit 


HALESTON  DRUG  STORES,  INC., 

Petitioner, 


vs. 


NATIONAL  LABOR  RELATIONS  BOARD, 

Respondent. 


PETITIONER'S  REPLY  BRIEF 


Respondent's  position  in  its  Brief  before  the  Court 
appears  to  be  based  upon  the  proposition  that  the  Board 
had  the  right  to  dismiss  the  complaint  filed  by  the  Pe- 
titioner on  an  unfair  labor  charge  because  it  did  not 
effectuate  their  own  policy  rather  than  the  policy  of  the 
Labor  Management  Relations  Act,  1947.  The  Board 
dismissed  the  complaint  on  the  ground  that  it  would 


not  effectuate  the  policy  of  the  Act  to  take  jurisdiction. 
However,  at  no  place  in  their  Brief  can  be  found  any 
statement  as  to  what  policy  of  the  Act  would  not  be 
effectuated.  The  policy  of  the  Act  is  very  minutely  de- 
fined in  Section  1  (b)  and  in  Section  101,  Section  1. 
The  Act  particularly  legislates  against  the  practices  set 
forth  in  the  complaint  where  the  Act  says: 

"Experience  has  further  demonstrated  that  cer- 
tain practices  by  some  labor  organizations,  their 
officers,  and  members  have  the  intent  or  the  neces- 
sary effect  of  burdening  or  obstructing  commerce 
by  preventing  the  free  flow  of  goods  in  such  com- 
merce through  strikes  and  other  forms  of  industrial 
unrest  or  through  concerted  activities  which  impair 
the  interest  of  the  public  in  the  free  flow  of  such 
commerce.  The  elimination  of  such  practices  is  a 
necessary  condition  to  the  assurance  of  the  rights 
herein  guaranteed." 

This  policy  of  the  Act  very  definitely  provides  against 
practices  which  have  the  intent  or  necessary  effect  of 
burdening  or  obstructing  commerce  by  preventing  the 
free  flow  of  goods  in  commerce  through  strikes,  etc.  That 
is  what  they  were  doing  in  the  case  before  the  Court  by 
the  placing  of  pickets  before  the  places  of  business  of 
the  Petitioner.  They  most  certainly  were  obstructing 
commerce  by  preventing  the  free  flow  of  goods  in  such 
commerce  to  the  Petitioner's  place  of  business. 

Respondent,  however,  has  intimated  in  its  Brief  that 
the  policy  of  the  Act  would  not  be  effectuated  because 
the  relation  of  Petitioner's  business  to  commerce  was 
remote  and  insubstantial.  Petitioner  submits  that  this 
argument  is  untenable.    Petitioner's  position  in  this  case 


is  that  Petitioner  has  never  had  a  hearing  to  determine 
whether  the   relation   of   Petitioner's  business   to   com- 
merce was  substantial  or  insubstantial.   There  is  no  evi- 
dence whatever  in  this  case  to  substantiate  any  finding 
of  any  kind  as  there  never  was  a  hearing.    The  Board 
summarily  dismissed  the  complaint  without  a  hearing 
and  without  any  evidence  being  taken  from  which  it 
could  be  determined  whether  the  practices  of  the  Union 
would  have  any  substantial  effect  upon  the  free  flow  of 
Petitioner's    interstate    commerce.     Consequently,    you 
have  a  decision  based  entirely  upon  a  case  where  there 
is  no  evidence  whatever.    Respondent  is  attempting  to 
bolster  its  decision  by  referring  to  a  previous  case,  case 
No.  36  RM  26.    This  case  was  between  different  parties 
and  concerned  a  different  subject  matter.    It  was  on  a 
petition  for  an  election  filed  by  the  employer,  Haleston. 
The  Union  in  the  case  before  the  Court  was  not  involved 
in  that  case.    Further,  the  Petitioner  in  that  case  had  no 
right  of  appeal  or  review  since  it  was  a  representative 
case  and  the  Act  does  not  give  a  right  of  review  or  ap- 
peal from  the  decision  of  the  Board;  Section  9,  Labor 
Management  Relations  Act,  1947.  Surely  each  case  must 
stand  on  the  evidence  deduced  at  the  trial  of  that  case. 
The  case  before  the  Court  covers  a  different  period  of 
time  and  Petitioner  was  prepared  to  prove  additional 
facts  with  reference  to  commerce  as  to  whether  the  com- 
merce feature  of  the  Act  was  substantial  or  not.    We, 
therefore,  submit  to  the  Court  that  the  previous  case  is 
not  binding  on  the  Petitioner  in  this  case  and  should 
not  be  used  as  evidence  in  this  case  where  the  Petitioner 
had  no  opportunity  to  introduce  additional  evidence. 


The  policy  that  the  Respondent  seems  to  be  depend- 
ing upon  is  not  one  set  forth  in  the  Labor  Management 
Relations  Act,  1947,  but  seems  to  be  based  more  upon 
the  whim  of  the  Board.  In  other  words,  the  Board  seems 
to  be  following  a  policy  of  deciding  under  the  same  state 
of  facts  whether  they  will  take  jurisdiction  or  not.  In 
one  case  they  take  jurisdiction,  and  in  the  other  they 
say  it  would  not  effectuate  the  policy  of  the  Act  to  take 
jurisdiction.  This  is  very  forcibly  demonstrated  in  the 
Automobile  Dealers  cases  cited  by  Petitioner  which 
arose  in  this  District.  The  dealers  involved  were  all  local 
dealers  from  a  small  community  in  the  State  of  Oregon. 
Their  businesses  were  absolutely  local  in  character  as 
they  sold  nothing  outside  of  the  State  of  Oregon.  Their 
purchases  from  out  of  state  were  comparable  to  those 
of  Petitioner's.  Yet,  in  each  of  these  cases,  the  Board 
exercised  jurisdiction.  If  this  position  is  sound,  you  have 
an  anomalous  position,  resulting  in  nothing  but  con- 
fusion. No  one,  employer,  employee,  or  Union,  is  going 
to  be  able  to  rely  on  any  state  of  facts  as  bringing  them 
within  the  purview  of  the  Act.  They  have  to  gamble 
wholly  upon  the  whim  of  the  Board.  We  submit  that 
Congress  did  not  intend  that  any  such  confusion  should 
arise  and  that  the  Board  should  have  the  right  to  act 
capriciously.  Congress  must  have  intended  that  every 
case  with  the  same  facts  should  be  decided  in  the  same 
way. 

This  decision  of  the  Board  is  further  proved  to  be 
based  upon  a  policy  of  their  own  by  the  arguments  of 
the  Respondent  in  its  brief  that  the  Board  did  not  have 
sufficient  funds  to  carry  on  the  case  load  that  they  have 


and  they  should,  therefore,  have  the  right  to  take  juris- 
diction only  in  those  cases  which  they  consider  to  be  of 
more  importance.  There  is  nothing  in  the  decision  of 
the  Board  in  which  they  state  that  it  is  their  own  policy 
they  are  giving  effect  to  rather  than  the  policy  of  the 
Act.  There  is  no  evidence  before  this  Court  to  the  effect 
that  they  did  not  have  sufficient  funds  to  take  care  of  all 
the  cases.  The  first  we  hear  of  this  is  in  Respondent's 
Brief  where  it  is  argued  at  considerable  length  that  the 
Board  should  have  the  right  to  refuse  jurisdiction  in  a 
case  that  does  not  seem  so  important  to  them  because 
they  do  not  have  sufficient  money  to  try  all  of  them. 
This  is  not  a  judicial  question  for  this  Court,  but  should 
be  directed  to  the  attention  of  Congress.  Petitioner  sub- 
mits to  this  Court  that  the  seeming  importance  or  non- 
importance  of  a  case  has  never  been  a  factor  in  the  de- 
cisions of  our  Courts  where  substantial  rights  are  in- 
volved. Although  a  case  may  seem  to  be  unimportant 
as  against  another  case  involving  more  money,  it  may  be 
very  important  to  the  litigant  who  is  having  his  sub- 
stantial rights  passed  upon.  He  should  have  the  same 
consideration  as  any  other  litigant.  The  Courts  of  this 
country  have  always  treated  all  persons  alike  whether 
large  or  small,  important  or  unimportant,  as  long  as 
substantial  rights  are  to  be  determined. 

Petitioner,  therefore,  submits  to  this  Court  that  if 
Petitioner's  business  is  in  interstate  commerce  and  the 
practices  of  the  Union  tend  to  substantially  interfere 
with  the  free  flow  of  his  commerce,  the  Board  has  juris- 
diction whether  it  wants  to  take  jurisdiction  or  not,  and 
it  is  incumbent  upon  the  Board  to  hold  a  hearing  to 
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determine  whether  these  facts  are  true  or  not  from  the 
evidence.  To  allow  the  Board  to  carry  out  a  policy 
whereby  it  can  refuse  to  take  jurisdiction  in  one  case 
and  assume  jurisdiction  in  another  case  where  the  facts 
are  the  same,  would  violate  all  legal  principles. 

Respectfully  submitted, 

Masters  &  Masters, 

Attorneys  for  Petitioner. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  12412 
Haleston^  Drug  Stores,  Inc.,  petitioner 

V. 

National  Labor  Relations  Board,  respondent 


02V  PETITION  TO  REVIEW  AN  ORDER  OF  THE  NATIONAL  LABOR 
RELATIONS  BOARD 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS  BOARD 


JURISDICTION 

This  case  is  before  the  court  on  petition  of  Haleston 
Drug  Stores,  Inc.  (hereinafter  called  ''Haleston"  or 
''petitioner"),  filed  pursuant  to  Section  10  (f)  of  the 
National  Labor  Relations  Act,  as  amended  (61  Stat. 
136,  29  U.  S.  C,  Supp.  Ill,  Sees.  151  et  seq.),  to  review 
an  order  of  the  National  Labor  Relations  Board.  The 
Board's  order  (R.  33),  which  was  issued  in  a  pro- 
ceeding under  Section  10  of  the  Act,  dismissed  an 
unfair  labor  practice  complaint  (R.  5-11)  that  had 
been  issued  by  the  General  Counsel  of  the  Board  upon 
charges  filed  by  petitioner  (R.  2-4).  This  Court  has 
jurisdiction  under  Section  10  (f)  of  the  Act,  for  peti- 
tioner transacts  business  in  Portland,  Oregon,  within 
this  judicial  circuit. 

(1) 


2 

STATEMENT  OF   THE  CASE 

I.  Background:  The  prior  representation  proceeding  before 

the  Board 

In  October  1948,  Haleston  filed  a  petition  with  the 
Board,  pursuant  to  Section  9  (c)  (1)  (B)  of  the  Act, 
requesting  that  the  Board  determine  whether  em- 
ployees at  its  four  retail  drug  stores  in  Portland, 
Oregon,  desired  to  be  represented,  for  collective  bar- 
gaining purposes,  by  Retail  Clerks'  International  As- 
sociation, Food  and  Drug  Clerks,  Local  No.  1092, 
A.  F.  L.  The  petition  was  docketed  as  ''Case  No. 
36-RM-26,"  and  a  hearing  thereon  was  held  before 
a  hearing  officer  of  the  Board.  (R.  67,  34-66.)  At  the 
hearing,  the  Union  moved  to  dismiss  the  representa- 
tion petition  on  the  ground  "that  the  operation  of  the 
Employer  is  not  one  which  affects  interstate  com- 
merce, and  that,  even  if  it  does  affect  interstate 
commerce,  then  it  would  not  effectuate  the  policies  of 
the  Act  to  exercise  jurisdiction"  (R.  67-68). 

On  April  15,  1949,  the  Board  issued  its  decision 
and  order  in  Case  No.  36-RM-26.  Upon  the  record 
formulated  at  the  hearing,  the  Board  made  the  fol- 
lowing findings  respecting  Haleston 's  business  (R. 
68): 

The  Employer-Petitioner,  an  Oregon  corpora- 
tion, operates  four  retail  drug  stores  in  Port- 
land, Oregon,  at  each  of  which  it  sells 
conventional  lines  of  drugs  and  cosmetics,  op- 
erates a  soda  fountain,  and  prepares  and  sells 
medical  prescriptions.  During  the  period  from 
January  1,  1948,  to  December  15,  1948,  the 
Employer  made  purchases  for  resale  totaling 
$189,157.39,  of  which  approximately  30.15  per- 
cent was  shipped  to  the  Employer  directly  from 
points  outside  the  State  of  Oregon.    Approxi- 


mately  60  to  75  percent  of  the  purchases  made 
within  the  State  was  of  goods  originating  out- 
side the  State,  having  been  purchased  from 
warehouses  engaged  in  interstate  commerce  in- 
cluding McKesson  &  Bobbins,  Upjohn  Com- 
pany, and  Sharpe  &  Dohme.  Sales  during  the 
same  period  totaled  $308,011.21,  all  being  made 
locally  at  the  Employer's  drug  stores. 

On  these  facts,  the  Board  concluded  that  it  would 
not  '*  effectuate  the  policies  of  the  Act  to  assert 
jurisdiction  inasmuch  as  the  Employer's  business  is 
essentially  local  in  character."  Accordingly,  the 
Board  ordered  that  Haleston's  representation  peti- 
tion be  dismissed.     (R.  69.) 

II.  The  initial  stages  of  the  instant  unfair  labor  practice 

proceeding 

On  March  15,  1949,  shortly  before  the  Board  had 
dismissed  its  representation  petition,  Haleston  filed 
an  amended  unfair  labor  practice  charge  with  the 
Board's  Regional  Director  for  the  Nineteenth  Region. 
This  charge,  docketed  as  ''Case  No.  36-CB-7,"  al- 
leged that  the  Culinary  Workers  Alliance^  was,  in 
violation  of  Section  8  (b)  (2)  of  the  Act,^  attempting 
to  force  Haleston  to  sign  a  collective-bargaining  con- 
tract which  contained  illegal  union  security  provisions. 
(R.  2-4.) 

^  Consisting  of  "Waitresses  and  Cafeteria  Women's  Local 
No.  305;  Cooks  and  Assistants  Local  No.  207;  Waiters  Local 
No.  189;  Bartenders,  Card  and  Poolroom  Workers  Local  No. 
496;  Hotel  Service  Employees  Local  No.  664;  and  Local  Joint 
Executive  Board  of  H.  &  R.  E.  I.  A.  and  B.  I.  L.  of  A."  (R.  5). 

^  This  and  other  relevant  sections  of  the  Act  are  set  forth 
in  the  Appendix,  infra,  pp.  54-65. 

888322—50 2 


Before  investigation  of  the  charge,  pursuant  to 
Section  10  (b)  of  the  Act,  was  completed,  the  Board 
had  entered  its  order  dismissing  Case  No.  36-RM-26. 
Nevertheless,  on  completion  of  such  investigation,  the 
General  Counsel  of  the  Board,  acting  through  the 
Regional  Director  and  pursuant  to  Section  3  (d),  is- 
sued an  unfair  labor  practice  complaint.  (R.  5-11.) 
Thereupon,  the  respondent  Union  filed  with  the  Board 
a  motion  to  dismiss  the  complaint,  for  the  reasons 
(R.  12)  : 

1.  That  the  employer  involved  is  not  engaged 
in  an  operation  in  commerce  or  affecting  com- 
merce. 

2.  That,  even  if  it  does  affect  interstate  com- 
merce, it  would  not  effectuate  the  policies  of  the 
Act  to  exercise  jurisdiction. 

See  In  re  Haleston  Drug  Store,  Inc.  *  *  * 
Case  No.  36-RM-26,  AprH  15, 1949. 

A  Trial  Examiner  having  been  appointed  in  the 
case,  the  Board,  pursuant  to  Section  203.25  of  its 
Rules  and  Regulations,^  referred  the  motion  to  him 
for  action  (R.  15).  On  August  15,  1949,  the  Trial 
Examiner  granted  the  motion  to  dismiss  (R.  16-17). 
His  ruling  was  predicated  on  **the  commerce  allega- 
tions in  the  complaint,"  and  on  '' official  notice  of  the 
findings  and  conclusions  of  the  Board"  in  Case  No. 
36-RM-26,  *' wherein  the  Board  *  *  *  concluded 
that  *it  would  not  effectuate  the  policies  of  the  Act  to 

^  "The  Trial  Examiner  designated  to  conduct  the  hearing 
shall  rule  upon  all  motions.  *  *  *  The  Trial  Examiner 
may,  before  the  hearing,  rule  on  motions  filed  prior  to  the  hear- 
ing, and  shall  cause  copies  of  his  ruling  to  be  served  upon  all 
the  parties." 


exercise  jurisdiction'  "  over  Haleston's  business 
(R.  17). 

Haleston  filed  a  motion  with  the  Trial  Examiner, 
requesting  reconsideration  of  the  dismissal  (R.  17-18). 
Haleston  contended:  (1)  that  the  Trial  Examiner 
*'had  no  evidence  before  him  at  the  time  of  making" 
his  ruling;  (2)  that  the  Trial  Examiner  erroneously 
relied  on  Case  No.  36-RM-26,  for  that  case  involved 
different  parties  and  issues  (R.  18).  Attached  to  this 
motion  was  an  affidavit  (R.  19-21)  containing  *' addi- 
tional" evidence  on  the  scope  of  Haleston's  operations. 

The  General  Counsel  of  the  Board  also  sought  re- 
consideration of  the  Trial  Examiner's  action,  filing  a 
request  for  review  thereof  with  the  Board  (R.  21-23). 
The  General  Counsel  contended  that  ''the  Trial  Ex- 
aminer erred  (1)  in  failing  to  find  that  the  Employer's 
operation  affects  commerce  within  the  meaning  of  the 
Act,  and  (2)  in  refusing  to  exercise  jurisdiction  even 
though  such  jurisdiction  exists  in  fact"  (R.  23). 

III.  The  Decision  and  Order  of  the  Board  sought  to  be 

reviewed 

On  October  31,  1949,  the  Board,  after  considering 
the  motions  of  Haleston  and  of  the  General  Counsel, 
and  the  entire  record  in  the  proceeding,  affirmed  the 
Trial  Examiner's  action  and  entered  an  order  dis- 
missing the  complaint  in  the  unfair  labor  practice 
proceeding,  Case  No.  36-CB-7  (R.  23-33). 

The  Board  held  that  the  Trial  Examiner  properly 
took  official  notice  of  the  record  and  findings  of  the 
Board  in  the  prior  representation  proceeding  in- 
volving Haleston  (R.  25).     However,  the  Board  went 
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on  to  consider  ''the  additional  facts  which  the  Em- 
ployer and  the  General  Counsel  offer  to  prove  con- 
cernmg  the  relationship  of  the  Employer's  business  to 
commerce,"  and  found  that  (R.  25-26) : 

The  amounts  of  the  various  transactions  differ 
quantitatively  from  those  which  appear  in  the 
record  of  the  representation  proceeding. 
Nevertheless  they  still  show  no  more  than  that 
the  Employer  operates  a  chain  of  retail  drug 
stores  in  Portland,  Oregon,  making  substantial 
out-of-State  purchases  but  selling  all  of  its  mer- 
chandise locally.  That  is  precisely  the  situa- 
tion that  presented  itself  in  the  representation 
case     *     *     *.'' 

The  Board  then  considered  the  General  Counsel's 
contention  that,  once  he  has  issued  an  unfair  labor 
practice  complaint,  the  Board  is  without  discretion  to 
dismiss  the  complaint  ''solely  because  it  believes  that 
to  assert  jurisdiction  would  not  effectuate  the  policies 
of  the  Act"  (R.  26-27).  After  a  careful  and  exhaus- 
tive analysis  of  the  Board's  functions  under  the  orig- 
inal and  amended  Acts,  and  of  the  relevant  legislative 
history  of  the  amended  Act  (R.  27-31),  the  Board 
rejected  this  contention.  It  concluded  that  the  pro- 
visions of  Section  3  (d)  of  the  amended  Act,  which 
created  the  independent  office  of  General  Counsel  and 
vested  the  General  Counsel  with  final  authority  "in 
respect  of  the  investigation  of  charges  and  issuance  of 
complaints  mider   Section  10,"  did  not  deprive  the 

^  The  Board  added  (R.  25-26,  n.  4)  :  "The  fact  that  the  Emt 
plover  makes  an  unspecified  quantity  of  sales  to  transients  from 
out  of  the  State  who  may  be  staying  at  the  hotels  in  which  its  stores 
are  located  does  not  establish  a  substantial  volume  of  out-of-State 
sales  sufficient  to  require  us  to  reverse  our  earlier  finding." 


Board  of  its  power  to  dismiss  a  complaint  for  policy 
reasons  (E.  32). 

On  the  facts  of  this  case,  the  Board  further  con- 
cluded that  it  was  proper  to  exercise  such  power  here, 
for  retail  drug  stores  are  ^'essentially  local  opera- 
tions" (R.  26),  and  therefore  ''interruption  of  the 
Employer's  business  operations  by  a  labor  dispute 
would  have  only  a  remote  and  insubstantial  effect  on 
commerce"  (E.  33).  Accordingly,  the  Board,  like  the 
Trial  Examiner,  dismissed  the  complaint  on  the 
ground  that  it  would  not  effectuate  the  policies  of  the 
Act  to  assert  jurisdiction  over  Haleston's  business 
(E.  24,  33). 

ABGUMENT 
INTRODUCTION 

The  principal  question  here  is  whether,  after  an 
unfair  labor  practice  complaint  has  been  issued  in  a 
case  involving  an  enterprise  which  affects  commerce 
within  the  meaning  of  the  Act,'  the  Board  has  discre- 
tionary authority  to  decline  to  assert  jurisdiction  if  it 
concludes  that  this  course  would  best  effectuate  the 
policies  of  the  Act.    We  shall  show  (pp.  9-43,  infra) 

^Although  petitioner  devotes  one-half  of  its  brief  (Br.,  pp. 
4-12)  to  a  demonstration  that  Haleston's  operation  is,  as  a  mat- 
ter of  law,  subject  to  the  Board's  jurisdiction,  it  concedes  at  the 
outset  that  the  Board  so  found.  Thus  petitioner  states  (Br.,  p. 
2)  :  "After  the  hearing,  the  Board  held  that  even  though  the 
Petitioner's  operations  were  in  commerce  or  affecting  coTnmerce, 
it  did  not  effectuate  the  policies  of  the  Act  to  take  jurisdiction. 
*  *  *  "  [Emphasis  added.]  Petitioner's  concession  is  correct 
for,  though  the  Board's  decision  does  not  specifically  recite  that 
Haleston's  operations  are  covered  by  the  Act,  the  basis  of  such 
decision  necessarily  presupposes  that  this  is  so.  See  also,  pp. 
43-44,  infra. 
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that  the  Board  is  vested  with  this  authority,  and  that 
it  may  properly  be  exercised  where,  as  here,  the  Board 
has  found  that  'interruption  of  the  Employer's  busi- 
ness operations  by  a  labor  dispute  would  have  only  a 
remote  and  insubstantial  effect  on  commerce"  (R.  33). 
There  is  also  presented  the  subsidiary  question  of 
whether  the  Board  was  reasonable  in  concluding,  from 
the  facts  of  this  case,  that  the  relation  of  petitioner's 
business  to  commerce  was  ''remote  and  insubstantial." 
We  submit  that  this  question  is  not  subject  to  judicial 
review  (pp.  43-49,  infra),  but  that,  in  any  event,  the 
Board's  determination  was  reasonable  and  proper 
(pp.   49-53,   infra).^ 

^Petitioner,  in  this  Court,  appears  to  have  abandoned  the 
contention,  urged  before  the  Board  (R.  18),  that  the  Trial 
Examiner  erred  in  taking  official  notice  of  the  facts  found  by 
the  Board  in  the  prior  representation  proceeding  involving 
Haleston,  The  Board's  rejection  of  this  contention  (R.  24-25) 
is  overwhelmingly  supported  by  judicial  authority.  See  Davis, 
Official  Notice,  62  Harv.  L.  Rev.  537;  U.  S.  v.  Pierce  Auto 
Lines,  327  U.  S.  515 ;  S.  E.  C.  v.  Chenery  Corp.,  332  U.  S.  194, 
204;  Market  Street  R.  Co.  v.  Railroad  Commission,  324  U.  S. 
548,  561-562;  Administrative  Procedure  Act  (60  Stat.  237,  5 
U.  S.  C,  Sees.  1001,  et  seq.).  Section  7  (d). 

It  is  significant,  moreover,  that  the  Board  did  not  rest  solely 
on  the  evidence  in  the  prior  representation  case.  The  Board 
went  on  to  consider  the  additional  facts  which  petitioner  and 
the  General  Counsel  offered  to  prove,  and,  on  the  basis  of  those 
facts  alone,  concluded  that  Haleston's  operations  were  essen- 
tially local  (R.  25-26).  That  the  Board  assumed  the  truth  of 
these  facts,  without  having  them  proved  in  an  adversary  hear- 
ing, creates  no  procedural  problem  (cf.  Pet.  Br.,  p.  3).  The 
Union's  motion  to  dismiss  the  complaint  (R.  11-12)  was 
analogous  to  a  motion  to  dismiss  in  a  judicial  proceeding. 
Courts  consistently,  when  passing  upon  the  legal  sufficiency  of 
the  latter  type  of  motion,  assume  without  further  proof  the 
validity  of  the  facts  pleaded. 


Point  I 

The  Board  has  discretionary  authority  to  dismiss  an  unfair 
labor  practice  complaint,  even  though  the  operations  affect 
commerce,  if  it  finds  that  a  dismissal  would  best  effectuate 
the  policies  of  the  Act 

A.  The  Board  had  such  authority  under  the  original  Act 

The  original  National  Labor  Relations  Act  (49  Stat. 
449,  29  U.  S.  C,  Sees.  151,  et  seq.),  instead  of  con- 
ferring ''private  rights,"  granted  only  rights  ''in  the 
interest  of  the  public"  to  be  protected  by  "a  public 
procedure,  looking  only  to  public  ends."  '  The  Board, 
a  "single  paramount  administrative  or  quasi- judicial 
authority'^  (S.  Rep.  No.  573,  74th  Cong.,  1st  Sess.,  p. 
15),  was  vested  with  exclusive  primary  jurisdiction 
to  protect  these  rights  and  "to  give  effect  to  the  de- 
clared public  policy  of  the  Act."  Nat'l  Licorice  Co. 
V.  N.  L.  R.  B.,  309  U.  S.  350,  362.  Thus  Section  10  (a) 
of  the  Wagner  Act  provided  that : 

The  Board  is  empowered,  as  hereinafter  pro- 
vided, to  prevent  any  person  from  engaging  in 
any  mifair  labor  practice  (listed  in  Section  8) 
affecting  commerce.  This  power  shall  be  ex- 
clusive, and  shall  not  be  affected  by  any  other 
means  of  adjustment  or  prevention  that  has 
been  or  may  be  established  by  agreement,  code, 
law,  or  otherwise.     [Emphasis  added.] 

For  the  Board  to  administer  the  provisions  of  the 
statute  so  as  to  give  effect  to  its  declared  public  policy, 

'AgwiUnes,  Inc.  v.  N.  L.  R.  B.,  87  F.  2d  146,  150-151  (C.  A. 
5).  See  also  Amalgamated  Utility  Workers  v.  Consolidated 
Edison  Co.,  309  U.  S.  261,  265-269;  Nat'l  Licorice  Co.  v. 
N.  L.  R.  B.,  309  U.  S.  350,  362-364. 


Congress  '^reposed  in  the  Board  complete  discretion- 
ary power  to  determine  in  each  case  whether  the  pub- 
lic interest  requires  it  to  act. "  N.  L.  R.  B.  v.  Newark 
Morning  Ledger  Co.,  120  F.  2d  262,  268  (C.  A.  3),  cert, 
den.,  314  U.  S.  693.  The  Board's  imfair  labor  prac- 
tice jurisdiction  was  *'not  to  be  exercised  unless  in 
the  opinion  of  the  Board  the  unfair  labor  practice 
complained  of  interferes  so  substantially  with  the  pub- 
lic rights  created  by  Section  7  as  to  require  its  re- 
straint in  the  public  interest"  (Ibid.).*  This  was 
evidenced  by  the  language  of  Section  10  (a)  which 
*' empowered"  rather  than  '* directed"  the  Board  to 
prevent  unfair  labor  practices,  and  by  that  of  Section 
10  (b)  which  read:  "A¥henever  it  is  charged  that  any 
person  has  engaged  in  or  is  engaging  in  any  such 
unfair  labor  practice,  the  Board,  *  *  *  shall  have 
power  to  issue  *  *  *  [a]  complaint."  [Empha- 
sis added.] 

Moreover,  when  the  Board  had  exercised  its  juris- 
diction and  fomid  that  unfair  labor  practices  were 
committed,  it  was  entrusted  with  broad  discretion  to 
determine  what  remedy  would  effectuate  the  policies 
of  the  Act.^    Finally,  the  statute  left  it  to  the  Board's 

8  See  also,  N.  L.  R.  B.  v.  Walt  Disney  Products,  146  F.  2d 
44,  48   (C.  A.  9),  cert,  den.,  324  U.  S.  877. 

^  Section  10  (c),  insofar  as  material,  read  as  follows:  "If  upon 
all  the  testimony  taken  the  Board  shall  be  of  the  opinion  that 
any  person  named  in  the  complaint  has  engaged  in  or  is  engag- 
ing in  any  such  unfair  labor  practice,  then  the  Board  *  *  * 
shall  issue  *  *  *  an  order  requiring  such  person  to  cease 
and  desist  from  such  unfair  labor  practice,  and  to  take  such 
affirmative  action,  including  reinstatement  of  employees  with  or 
without  back  pay,  as  will  effectuate  the  policies  of  this  Act." 
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discretion  to  determine  whether  or  not  to  seek  en- 
forcement of  its  unfair  labor  practice  orders  in  the 
courts/" 

In  short,  as  the  Board  concluded  here  (R.  28),  the 
original  Act  permitted  the  Board  ''to  make  policy 
determinations  at  every  stage  of  [an  unfair  labor 
practice]  proceeding."  It  is  significant,  too  (see 
pp.  37-41,  infra),  that  such  permissive  power  with  re- 
spect to  unfair  labor  practices  was  accompanied  by  an 
equally  comprehensive  discretion  with  respect  to  the 
representation  provisions  of  the  statute." 

It  is  not  open  to  question  that  the  Board,  under  this 
statutory  scheme,  could,  for  reasons  of  policy  or  for 
other  reasons,  decline  to  issue  an  unfair  labor  practice 
complaint.''    It  is  equally  clear  that,  after  a  complaint 

See  also,  H.  Kep.  No.  1147,  74th  Cong.,  1st  Sess.,  p.  24;  S.  Rep. 
No.  573,  74t}i  Cong.,  1st  Sess.,  p.  15;  Phelps  Dodge  Corp.  v. 
N.  L.  R.  B.,  313  U.  S.  177,  194-195.  Cf.  Southern  Steamship 
Co.  V.  N.  L.  R.  B.,  316  U.  S.  31,  46-47. 

1°  Section  10  (e)  of  the  Act  provided  that:  "The  Board  shall 
have  power  to  petition  any  circuit  court  of  appeals  of  the  United 
States  *  *  *  for  the  enforcement  of  such  order  *  *  *." 
[Emphasis  added.]  See  also,  Amalgamated  Utility  Workers  v. 
Consolidated  Edison  Co.,  309  U.  S.  261 ;  N.  L.  R.  B.  v.  Sunshine 
Mining  Co.,  125  F.  2d  757,  761  (C.  A.  9). 

"Section  9  (c)  of  the  original  Act  provided  that:  "Wlien- 
ever  a  question  affecting  commerce  arises  concerning  the  rep- 
resentation of  employees,  the  Board  may  investigate  such  contro- 
versy *  *  *."  [Emphasis  added.]  See  also.  Inland  Empire 
V.  MiUis,  325  U.  S.  697,  706-707;  N.  L.  R.  B.  v.  A.  J.  Tower 
Co.,  329  U.  S.  324,  330-331 ;  Packard  Motor  Car  Co.  v.  N.  L.  R.  B., 
330  U.  S.  485,  491. 

^^  National  Labor  Relatiom  Act,  Section  10  (b)  ;  N.  L.  R.  B. 
V.  Indiana  &  Michigan  Electric  Co.,  318  U.  S.  9,  18-19;  N.  L. 
R.  B.  V.  Barrett  Co.,  120  F.  2d  583,  586  (C.  A.  7) ;  Jacohsen  v. 
N.  L.  R.  B.,  120  F.  2d  96,  99-100  (C.  A.  3) ;  N.  L.  R.  B.  v. 
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had  been  issued,  the  Board  could  dismiss  the  com- 
plaint without  determining  the  existence  of  unfair 
labor  practices,  if  in  its  opinion  the  policies  of  the 
Act  would  best  be  served  thereby.  Thus,  the  Supreme 
Court,  in  the  Indiana  <&  Michigan  Electric  Co.  case," 
specifically  held  that  (318  U.  S.  at  19)  : 

The  Board  might  properly  withhold  or  dismiss 
its  own  complaint  if  it  should  appear  that  the 
charge  is  so  related  to  a  course  of  violence  and 
destruction,  carried  on  for  the  purpose  of  co- 
ercing an  employer  to  help  herd  its  employees 
into  the  complaining  union,  as  to  constitute  an 
abuse  of  the  Board's  process.  [Emphasis 
supplied.] 

Furthermore,  the  Board,  throughout  the  life  of  the 
original  Act,  dismissed  complaints  for  a  variety  of 
other  policy  reasons,  and  the  courts  consistently  rec- 
ognized that  the  Board — as  an  incident  of  its  quasi- 
judicial  power  to  determine  whether  unfair  labor 
practices  have  been  committed  and  whether  the  public 
interest  required  their  vindication — possessed  the  dis- 
cretion to  make  such  decisions. 

For  example,  in  Godchaux  Sugars,  Inc.,  12 
N.  L.  R.  B.  568,  576-579,  the  Board,  having  found 
that  respondent  had  entered  into  a  proper  settlement 
agreement,  dismissed  the  complaint  on  the  ground 
that  the  policies  of  the  Act  would  best  be  served  by 
giving  effect  to  the  agreement  and  refraining  from 

Nai'l  Broadcasting  Co.,  150  F.  2d  895,  899  (C.  A.  2)  ;  Anthony 
V.  N.  L.  R.  B.,  132  F.  2d  620  (C.  A.  9)  ;  Progressive  Mine  Work- 
ers V.  N.  L.  R.  B.,  3  Labor  Cases,  Par.  60,  133  (C.  A.  D.  C.) ; 
White  V.  ;V^.  L.  R.  B.,  9  L.  R.  R.  M.  657  (C.  A.  D.  C). 
"  N.  L.  R.  B.  V.  Indiana  &  Michigan  ElectHc  Co.,  318  U.  S.  9. 
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consideration  of  the  alleged  unfair  labor  practices." 
Passing  upon  the  propriety  of  this  type  of  determina- 
tion, the  Court  of  Appeals  for  the  Sixth  Circuit  con- 
cluded that  since  the  Board's  ^'function  is  to  be  per- 
formed in  the  public  interest  and  not  in  vindication 
of  private  rights  [,  the]  Board  is  vested  with  lawful 
discretion  to  determine  whether  a  proceeding,  when 
once  instituted,  may  be  abandoned. ' '  ^^ 

In  Consolidated  Aircraft  Corp.,  47  N.  L.  R.  B.  694, 
706-707,  where  the  charging  party  had  ignored  the 
grievance  and  arbitration  machinery  established  by  a 
collective  bargaining  contract,  the  Board  dismissed 
those  portions  of  the  complaint  which  alleged  a  refusal 
to  bargain  and  the  discriminatory  discharge  of  cer- 
tain employees,  holding  that  the  exercise  of  jurisdic- 
tion in  such  case  would  not  '^  effectuate  the  statutory 
policy  of  'encouraging  the  practice  and  procedure  of 
collective  bargaining.'"'^  Similarly,  in  Timken 
Roller  Bearing  Co.,  70  N.  L.  R.  B.  500,  501,  where  the 
imion  had  previously  submitted  the  matter  to  arbi- 
tration as  provided  for  by  collective  bargaining  con- 
tract, the  Board  dismissed  the  complaint  insofar  as 
it   alleged  that   respondent's   miilateral   issuance   of 

"  See  also,  Shenandoah-Dives  Mining  Co..,  11  N.  L.  R.  B. 
885,  887-888;  Wickwire  Bros.,  16  N.  L.  R.  B.  316,  325;  Midwest 
Piping  and  Supphj  Co.,  63  N.  L.  R.  B.  1060,  1074-1075. 

^^  N.  L.  R.  B.  V.  Federal  Engineering  Co.,  153  F.  2d  233,  234. 
See  also,  Wallace  Corp.  v.  N.  L.  R.  B.,  323  U.  S.  248,  253-255 ; 
N.  L.  R.  B.  V.  General  Motors  Corp.,  116  F.  2d  306,  311-312 
(C.  A.  7). 

^^  The  Board  issued  an  order  as  to  the  remainder  of  the  com- 
plaint, which  was  enforced  with  modification  by  this  Court. 
Consolidated  Aircraft  Corp.  v.  N.  L.  R.  B.,  141  F.  2d  785. 
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the  "Employees'  Manual"  constituted  a  refusal  to 
bargain.  The  Board  stated  (p.  501) :  ''it  would  not 
comport  with  the  sound  exercise  of  our  administra- 
tive discretion  to  permit  the  Union  to  seek  redress 
under  the  Act  after  having  initiated  arbitration 
proceedings."  These  cases  are  merely  an  application 
of  the  holding  of  this  Court,  in  the  Walt  Disney  case," 
that  the  question  of  whether  ''the  grievance  and  arbi- 
tration procedures  established  in  a  prevailing  col- 
lective bargaining  agreement"  will  preclude  the 
Board  from  finding  that  unfair  labor  practices  have 
been  committed  is  within  the  "discretionary  power" 
of  the  Board. 

Again  in  Allis-Chalmers  Mfg.  Co.,  72  N.  L.  R.  B. 
855,  the  Board,  having  found  that  the  company  and 
the  union  had  during  the  pendency  of  Board  pro- 
ceedings entered  into  a  collective  bargaining  contract, 
dismissed  a  complaint  alleging  refusal  to  bargain  for 
the  reason  that,  in  view  of  the  Board's  heavy  case 
load  and  budgetary  limitations,  "the  larger  purpose 
and  policy  of  the  Act  would  not  be  effectuated  by 
*  *  *  proceeding  further."^®  And  in  Brown  & 
Root,  Inc.,  51  N.  L.  R.  B.  820,  the  Board  dismissed  a 
complaint  against  certain  construction  firms  engaged 
in  the  erection  of  a  Naval  Air  Training  Center,  on 
the  ground,  inter  alia,  that  the  assertion  of  jurisdic- 

^'  N.  L.  R.  B.  V.  Walt  Disney  Productions,  146  F.  2d  44,  47-48, 
cert,  den.,  324  U.  S.  877.  Of.  hifl  Bro.  v.  Int'l  Union,  106  F. 
2d  871,  874-876  (C.  A.  9) ;  N.  L.  R.  B.  y.  Star  Publishing  Co., 
97  F.  2d  465,  470  (C.  A.  9). 

^^  Of.  Bethlehem  Steel  Co.  v.  A^eiv  York  State  Labor  Relations 
Board,  330  U.  S.  767,  776. 
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tion  over  the  operations  of  respondents  would  not 
effectuate  the  policies  of  the  Act.'" 

The  Brown  <&  Root  case  is  particularly  significant, 
for  it  shows  that  one  of  the  reasons  which  led  the 
Board  to  conclude  that  an  assertion  of  jurisdiction 
would  not  effectuate  the  policies  of  the  Act  was  the 
nature  of  the  employer's  business.^^  Brown  &  Root 
therefore  parallels  the  instant  case,  wherein  the  Board, 
as  it  had  done  in  the  prior  representation  proceeding, 
dismissed  the  complaint  for  the  reason  that,  '^  since 
interruption  of  the  Employer's  business  operations 
by  a  labor  dispute  would  have  only  a  remote  and 
insubstantial  effect  on  commerce"  (R.  33),  it  would 
not  effectuate  the  policies  of  the  statute  to  assert 
jurisdiction. 

There  was  no  doubt  under  the  original  Act  as  to  the 
propriety  of  the  Board's  taking  the  factor  of  the  effect 

^^  Additional  instances  where  the  Board  dismissed  a  complaint 
for  policy  reasons  are :  Pacific  Plastic  cc  Mfg.  Co..,  68  N.  L.  R.  B. 
52,  54  (discriminatory  discharge  allegation  of  complaint  dis- 
missed because  employee  unavailable  as  witness  and  had  failed 
to  advise  Board  of  his  whereabouts)  ;  The  N  and  G  Taylor  Co.., 
21  N.  L.  R.  B.  1162,  1167-1168  (complaint  dismissed  when  it 
appeared  that  employer  corporation  had  been  dissolved,  its 
operations  discontinued,  and  the  union  had  ceased  activities  as 
a  labor  organization).  Likewise,  for  reasons  of  administrative 
policy,  the  Board  often  issued  no  findings  or  order  where  a 
respondent  had  complied  with  the  recommendations  of  an  Inter- 
mediate Report  to  which  no  exceptions  were  filed.  Cf.  Penn- 
sylvania Greyhound  Lines.,  13  N.  L.  R.  B.  28,  31-32. 

^°  The  explanation  for  the  decision  is  that  the  "building  con- 
struction industry"  was  involved  {Brown  Shipbuilding  Co.,  57 
N.  L.  R.  B.  326,  328,  n.  4),  an  industry  "over  which  the  Board 
does  not  customarily  assert  jurisdiction."  Johns  Manville 
Corp.,  61  N.  L.  R.  B.  1,  2. 


16 

on  commerce  into  consideration,  before  determining 
whether  or  not  to  proceed  to  a  decision  on  the  merits. 
Nor  was  there  any  doubt  that  the  Board,  in  dismissing 
a  complaint  for  the  policy  reason  of  remote  effect  upon 
commerce — as  when  it  dismissed  for  any  of  the  other 
policy  reasons  described  (pp.  12-14,  15,  n.  19,  supra)  y 
or  because  the  record  failed  to  establish  a  violation  of 
the  statute — was  exercising  its  quasi-judicial  power  to 
decide  whether  unfair  labor  practices  had  been  com- 
mitted and  whether  the  public  interest  required  re- 
dress thereof.  Thus,  Section  1  of  the  Wagner  Act 
admonished  the  Board,  as  does  indeed  the  amended 
Act  (see  p.  37,  infra),  ''to  eliminate  the  causes  of  cer- 
tain substantial  obstructions  to  the  free  flow  of  com- 
merce." [Emphasis  added.]  In  amplifying  this 
mandate,  the  Supreme  Court  declared :  ^^ 

Where  the  employees  are  not  themselves  en- 
gaged in  interstate  or  foreign  commerce,  and 
the  authority  of  the  National  Labor  Relations 
Board  is  invoked  to  protect  that  commerce 
from  interference  or  injury  arising  from  the 
employers'  intrastate  activities,  the  question 
whether  the  alleged  unfair  labor  practices  do 
actually  threaten  interstate  or  foreign  commerce 
in  a  substayitial  manner  is  necessarily  presented. 
And  in  determining  that  factual  question  regard 
should  be  had  to  all  the  existing  circumstances, 
including  the  bearing  and  effect  of  any  protec- 
tive action  to  the  same  end  already  taken  under 
state  authority.  The  justification  for  the  exer- 
cise of  federal  power  should  clearly  appear 
*    *    *.    But  the  question  in  such  a  case  would 

^  Consolidated  Edison  Co.  v.  N.  L.  R.  B.,  305  TJ.  S.  197,  223-224. 
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relate  not  to  the  existence  of  the  federal  power 
but  to  the  propriety  of  its  exercise  on  a  given 
state  of  facts.     [Emphasis  added.]  ^^ 

This  statement  reveals  specific  recognition  by  the 
Court  of  the  Board's  authority  to  decline,  for  the 
policy  reason  of  remote  effect  upon  commerce,  to 
assert  jurisdiction  even  though  it  existed  in  the  con- 
stitutional sense,  and  of  the  fact  that  this  authority 
was  no  different  from  the  Board's  power  to  refuse,  for 
some  other  policy  reason,  to  find  an  unfair  labor  prac- 
tice though  the  record  would  have  supported  such 
finding. 

In  sum,  it  is  abundantly  evident  that,  under  the 
original  Act,  the  action  taken  here  would  have  been 
within  the  Board's  authority.  The  Board,  notwith- 
standing the  issuance  of  a  complaint  and  the  existence 
of  legal  jurisdiction,  had  power  to  conclude,  for  the 
reason  that  petitioner's  business  only  remotely  affected 
commerce,  that  the  purposes  of  the  Act  would  best  be 
served  by  dismissing  the  proceeding. 

The  Jacohsen  case,^^  relied  on  by  petitioner  (Br., 
p.  15),  does  not  hold  to  the  contrary.  There  the 
Board  had  issued  a  complaint,  held  a  hearing,  and 
entered  a  decision  and  order  finding  unfair  labor  prac- 
tices and  directing  that  they  be  remedied.  Four  years 
later,  the  Board  vacated  its  original  decision  and 
order  and  dismissed  the  complaint,  for  the  reason  that 
(120  P.  2d  at  98-99)  : 

^2  Cf .  N.  L.  R.  B.  V.  Eanet  d/l/a  Parkside  Hotel,  179  F.  2d  15, 
17-18  (C.  A.  D.  C). 

^Jacohsen  v.  N.  L.  R.  B.,  120  F.  2d  96  (C.  A.  3),  setting  aside 
and  remanding  Protective  Motor  Service  Co.,  21  N.  L.  R.  B.  552. 
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We  are  of  the  opinion  that  the  facts  set  forth 
in  the  record  are  not  sufficiently  developed  to 
afford  a  basis  for  determining  whether  or  not 
the  operations  of  the  respondent  affect  com- 
merce, within  the  meaning  of  the  Act.  *  *  * 
In  view  of  the  long  period  of  time  which  has 
elapsed  since  the  filing  of  the  charges  and  the 
nature  of  the  proceedings  heretofore  had,  the 
Board,  acting  within  the  discretion  granted  it 
by  Section  10  of  the  Act,  does  not  deem  it  ad- 
visable to  reopen  the  record  upon  this  point. 

The  employees  who  had  filed  the  unfair  labor  practice 
charges  thereupon  requested  the  Board  to  reopen  the 
case  and  permit  them  to  introduce  additional  evi- 
dence. When  the  Board  denied  this  request,  they 
petitioned  the  Court  of  Appeals  to  review  the  Board's 
dismissal  of  the  complaint  and  to  direct  the  Board  to 
take  further  evidence  on  the  commerce  question. 

The  Court,  although  admitting  that  the  Board  had 
discretion  to  withhold  a  complaint  (p.  100),  went 
on  to  rule  (p.  101)  that:  ''the  Board  having  issued 
its  complaint  and  proceeded  to  hearings,  had  the  duty 
to  decide  in  limine  whether  or  not  the  operations  of 
the  Protective  Motor  Service  Company  affected  com- 
merce within  the  meaning  of  the  act,  and  in  our 
opinion  it  was  error  for  the  Board  not  to  do ^ this." 
The  Court  also  held  (p.  101)  that  the  Board's  refusal 
to  receive  additional  evidence  on  the  issue  of  inter- 
state commerce  was  "an  abuse  of  discretion."  Ac- 
cordingly, the  Court  set  aside  the  Board's  order  dis- 
missing the  complamt,  and  remanded  the  case  to  the 
Board  with  directions  "to  reinstate  the  complaint, 
to  allow  the  petitioners  a  reasonable  opportimity  to 
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present  the  evidence  referred  to  in  their  petitions, 
and  to  determine  the  issue  of  interstate  commerce, 
and  if  it  be  found  that  the  operations  of  Protective 
Motor  Service  do  affect  commerce  within  the  pur- 
view of  the  act,  to  determine  whether  or  not  that 
company  has  engaged  in  unfair  labor  practices  and 
to  issue  an  appropriate  order  in  respect  thereto" 
{lUd.). 

This  language,  considered  in  the  light  of  the  precise 
problem  before  the  Court,  does  not  hold  that  the 
Board,  under  the  Wagner  Act,  lacked  authority  to  dis- 
miss an  unfair  labor  practice  complaint  for  sound 
policy  reasons.  The  Board  had  not,  as  here,  deter- 
mined, on  the  basis  of  an  adequate  record  of  com- 
merce facts,  that  the  assertion  of  jurisdiction  would 
not  effectuate  the  policies  of  the  Act.  Instead,  it 
'Hook  inconsistent  positions.  It  stated  that  the  rec- 
ord did  not  afford  a  basis  for  determining  whether 
the  operations  of  [the  employer]  affect  commerce 
within  the  meaning  of  the  act  and  then,  in  an  exercise 
of  discretion,  refused  to  receive  additional  evidence 
upon  this  very  pertinent  issue"  (pp.  100-101).  Con- 
sequently, the  Court  merely  decided  that,  under  these 
circumstances,  there  ''was  not  sufficient  reason" 
(p.  101)  for  the  Board's  refusal  to  decide  the  merits. 
In  other  words,  the  Court  held  that  the  Board  could 
not  avoid  consideration  of  the  merits  through  a  ca- 
pricious refusal  to  decide,  or  take  material  evidence 
on,  the  essential  preliminary  question  of  its  own 
jurisdiction.  See  Note,  63  Harv.  L.  Rev.  522,  523- 
524.  The  Court  did  not  decide  that  the  Board  is 
precluded   from  withdrawing  its   process   where,   as 

888322—50 4 
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here,  it  did  determuie,  upon  a  consideration  of  all 
material  facts,  the  essential  preliminary  question  of 
the  effect  on  commerce  and  did  indicate  clearly  in 
making  its  finding  "that  it  has  exercised  the  discre- 
tion with  which  Congress  has  empowered  it"  (Phelps 
Dodge  Corp.  v.  N.  L.  R.  B.,  313  U.  S.  177,  197)— 
thereby  establishing  that  there  was  "sufficient  reason" 
for  its  action.^* 

2*  The  Court's  direction  to  the  Board  to  determine  whether 
unfair  labor  practices  had  been  committed  and  to  issue  an 
appropriate  order  in  respect  thereto  is  consistent  with  the 
above  analysis.  Since  there  was  nothing  in  the  record  which 
indicated  that  the  Board  had  a  valid  policy  reason  for  declining 
to  decide  the  merits,  the  Court  properly  conchided  that,  if  the 
Board  found  that  the  conduct  charged  affected  commerce,  the 
Board  would,  under  these  circumstances  and  in  accordance  with 
its  applicable  standards,  proceed  to  determine  whether  unfair 
labor  practices  had  occurred.  This  is  precisely  what  the  Board 
did  on  remand.  Protective  Motor  Service  Co.^  40  N.  L.  R.  B. 
967. 

The  validity  of  the  above  analysis  is  further  shown  by  the 
excerpt  from  the  Newark  Morning  Ledger  case  quoted  in  the 
text  (p.  10,  supra).  This  case  was  decided  by  the  same  judges 
who  decided  Jacohsen^  the  two  decisions  being  a  month  apart. 
It  is  highly  improbable  that  a  court  which  held  that,  under 
the  language  of  Section  10  of  the  Wagner  Act,  the  Board 
could  refuse  to  exercise  its  jurisdiction  unless  in  its  opinion 
"the  unfair  labor  practice  complained  of"  is  so  substantial  "as 
to  require  its  restraint  in  the  public  interest"  would,  one  month 
later,  so  narrow  the  same  statutory  provisions  as  to  confine  this 
authority  to  situations  where  a  complaint  has  not  yet  issued 
(120  F.  2d  at  100).  Obviously,  the  preliminary  investigation 
of  the  charge,  on  the  basis  of  which  a  complaint  is  issued,  does 
not  always  reveal  every  fact  relevant  to  a  determination  of 
whether  the  public  interest  requires  restraint  of  the  unfair 
labor  practice.  See  also,  N.  L.  R.  B.  v.  Philips  Gas  <&  Oil  Go.^ 
141  F.  2d  304,  306  (C.  A.  3),  in  which  the  same  court  ac- 
knowledged the  Boai-d's  authority  to  refuse  to  find  unfair  labor 
practices  as  a  matter  of  discretion. 
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B.  The  amendments  to  the  original  Act  did  not  eliminate  the  Board's  prior 
discretion  to  dismiss  a  complaint  for  policy  reasons 

Title  I  of  the  Labor  Management  Relations  Act  (61 
Stat.  136,  29  U.  S.  C,  Supp.  Ill,  Sees.  151  et  seq.), 
which  amended  the  original  National  Labor  Relations 
Act,  provided  for  ''a  General  Counsel  of  the  Board 
who  shall  be  appointed  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate  *  *  *.''  Act, 
as  amended,  Section  3  (d).  Section  3  (d)  further 
provides  that  the  General  Counsel: 

shall  have  final  authority,  on  behalf  of  the 
Board,  in  respect  of  the  investigation  of  charges 
and  issuance  of  complaints  under  section  10, 
and  in  respect  of  the  prosecution  of  such  com- 
plaints before  the  Board,  and  shall  have  such 
other  duties  as  the  Board  may  prescribe  or  as 
may  be  provided  by  law.^^ 

Aside  from  this  change,  and  certain  modifications  in 
Section  10  which  conferred  a  limited  jurisdiction  on 
the  federal  district  courts  to  grant  preliminary  in- 
junctive relief  against  unfair  labor  practices,^^  there 
is  ''nothing  in  either  the  text  or  the  history  of  the 

2®  The  Board  has  delegated  to  the  General  Counsel  a  number 
of  other  functions,  including  "full  authority  and  responsibility" 
over  the  preliminary  stages  of  representation  proceedings  under 
Section  9  (c)  (1).  See  Memorandum  Describing  Statutory  and 
Delegated  Functions  of  the  General  Counsel^  13  F.  R.  654-655; 
15  F.  R.  1088-1090.  Cf.  Evans  v.  /.  T.  V .,  76  F.  Supp.  881, 
886-889  (S.  D.  Ind.) ;  N.  L.  R.  B.  v.  /.  T.  V.,  76  F.  Supp.  895, 
898-899  (S.  D.  N.  Y.). 

'^  See  Calif omia  Ass^n  v.  Bldg.  Trades  Council,  178  F.  2d 
175  (C.  A,  9) ;  Amazon  Cotton  Mill  Co.  v.  Textile  Workers 
Union,  167  F.  2d  183  (C.  A.  4)  ;  Atnalgamated  Ass''n  v.  Diayie 
Motor  Coach  Ass\  170  F.  2d  902  (C.  A.  8). 
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Labor  Management  Eelations  Act  to  indicate  *  *  * 
any  intention  to  change  the  method  by  which  unfair 
labor  practices  were  dealt  with  under  the  [original 
Act]."  Amazon  case,  167  F.  2d  at  186.  Indeed,  the 
relevant  language  of  Sections  10  (a)  through  (f)  of 
the  amended  Act,  dealing  with  the  procedure  for  the 
prevention  of  unfair  labor  practices,  is  virtually  iden- 
tical with  that  of  the  original  Act. 

Accordingly,  it  has  been  held  that  the  authority  to 
issue  or  refuse  to  issue  an  unfair  labor  practice  com- 
plaint, which  under  the  original  Act  was  discretionary 
with  the  Board  (see  cases  cited  n.  12,  pp.  11-12,  supra), 
remains  a  matter  of  discretion  under  the  amended 
Act,  the  only  difference  being  that  such  discretion  is 
vested  in  the  General  Counsel  rather  than  in  the 
Board.^'  Moreover,  after  a  complaint  has  been  issued, 
the  Board  still  has  the  duty  and  fmiction  of  deter- 
mining whether  unfair  labor  practices  have  been  com- 
mitted, what  remedy  would  best  effectuate  the  policies 
of  the  statute,  and  whether  to  seek  enforcement  of  its 
order  in  the  courts."^  As  before,  the  Board  vindicates 
"public"  rather  than  ** private"  rights."*  And,  as 
mider  the  original  Act,  the  flexibility  of  the  unfair 
labor  practice  provisions  is  paralleled  by  the  equally 


^'  Lincourt  v.  N.  L.  R.  B.,  170  F.  2d  306  (C.  A.  1) :  ^y^me  v. 
N.  L.  R.  B.,  15  Labor  Cases,  Par.  64,  799  (C.  A.  4)  ;  GenH 
Drivers  v.  N.  L.  R.  B..  179  F.  2d  492  (C.  A.  10). 

2'^  See  N.  L.  R.  B.  v.  Pool  Mfg.  Co.,  26  L.  R  K.  M.  2127,  2128 
(S.  Ct.,  May  15,  1950). 

-^  Steel  workers  v.  .V.  L.  R.  B.,  170  F.  2d  247.  266  (C.  A.  7), 
affd.,  26  L.  R.  R.  M.  2084  (S.  Ct,  May  8,  1950) ;  N.  L.  R.  B.  v. 
Budd  Mfg.  Co.,  169  F.  2d  571,  577  (C.  A.  6),  cert,  den.,  335 
U.  S.  908. 
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broad  discretion  which  Section  9  entrusts  to  the  Board 
with  regard  to  representation  matters."^ 

Congress    was    undoubtedly    well    aware    that    the 
Board,  under  the  original  Act,  not  only  had,  but  fre- 
quently exercised  (see  pp.  12-15,  supra),  the  discretion 
to  dismiss  unfair  labor  practice  comi^laints  for  policy 
reasons.     Thus,  by  substantially  retaining  the  basic  pat- 
tern of  the  original  Act  and  the  flexible  power  which  it 
conferred  upon  the  Board,  it  is  to  be  presumed,  ab- 
sent other  evidence,  that  Congress,  in  amending  the 
Act,  did  not  deprive  the  Board  of  such  discretion. 
N.  L.  R.  B.  V.  Barnes  Corp.,  178  F.  2d  156,  160-161 
(C.  A.  7)  ;  Qtieenshoro  Farms  Products,  Inc.  v.  Wick- 
ard,  137  P.  2d  969,  977  (C.  A.  2).    We  shall  demon- 
strate that,  contrary  to  the  contentions  of  petitioner 
here  and  of  the  General  Counsel  before  the  Board,  this 
presumption  is  entirely  compatible  with  the  final  au- 
thority conferred  on  the  General  Coimsel  by  Section 
3  (d),  and  with  Congress'  intention  to  effect  a  separa- 
tion of  prosecutory  and  adjudicatory  functions.     In- 
deed, a  consideration  of  the  legislative  history  of  Sec- 
tion 3   (d),  the  interrelation  between  representation 
and  unfair  labor  practice  proceedings,  and  the  recent 
decision  in  the  Electrical  Wo7^kers  case  (infra,  pp.  41- 
43)  affirmatively  disclose  that  the  Board  still  possesses 
discretionary  authority  to   dismiss   an  unfair   labor 
practice  complaint  for  policy  reasons,  including  the 
reason  that  the  interruption  of  an  employer's  opera- 
tions by  a  labor  dispute  would  have  only  a  remote 
effect  on  commerce. 

'"  See,  e.  {jr.,  S.  Rep.  No.  105,  80th  Cong.,  1st  Sess.,  pp.  12,  25 ; 
Mueller  Brass  Co.  v.  N.  L.  R.  B.,  180  F.  2d  402  (C.  A.  D.  C). 
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/.  The  language  and  legislative  history  of  Section  3  (d) 

Petitioner's  argument  that  the  amendments  to  the 
Act  deprive  the  Board  of  its  prior  authority  to  dis- 
miss a  complaint  for  policy  reasons  rests  largely  on 
the  premise  that  the  existence  of  such  authority  is 
negated  by  Section  3  (d)  (Br.,  pp.  13-23) .'''  As  pre- 
viously noted  (p.  21),  this  provision  vests  the  General 
Counsel  with  "final  authority,  on  behalf  of  the  Board, 
in  respect  of  the  investigation  of  charges  and  issuance 
of  complaints  under  Section  10,  and  in  respect  of  the 
prosecution  of  such  complaints  before  the  Board." 

2°  Insofar  as  petitioner  intends  to  suggest,  by  the  discussion 
appearing  at  pp.  7-12  of  its  brief,  that  the  broad  coverage  of  the 
Act  manifests  the  Congressional  intent  that  jurisdiction  must  be 
asserted  over  every  enterprise  which,  as  a  matter  of  law,  would 
come  within  the  Act's  reach,  this  contention  is  clearly  untenable. 

First,  petitioner  does  not  deny  that,  in  representation  cases,  the 
Board,  as  it  did  in  Case  No.  36-EM-26  involving  Haleston,  has 
discretionary  authority  to  withhold  its  processes  even  though 
legal  jurisdiction  exists  (see  pp.  37-39,  infra). 

Second,  the  language  of  Section  10  (b)  and  the  cases  inter- 
preting it  (see  pp.  10-11,  22,  supra) ,  compel  the  conclusion  that, 
in  unfair  labor  j)ractice  cases  as  well,  the  exercise  of  jurisdiction, 
at  least  at  the  complaint  stage,  is  entirely  discretionary.  In 
other  words,  there  is  no  question  that,  under  the  amended  Act, 
the  General  Counsel,  notwithstanding  the  broad  coverage  of  the 
Act,  has  discretionary  authority  to  refuse  to  issue  a  complaint 
even  though  legal  jurisdiction  exists.  The  question  is  thus,  not 
whether  there  is  power  to  withhold  jurisdiction  which  otherwise 
exists,  but  rather  who  may  exercise  this  power — solely  the  Gen- 
eral Counsel;  or  the  Board  as  well,  upon  review  of  a  complaint 
issued  by  the  General  Counsel. 

Finally,  it  is  common  knowledge  respecting  administrative 
agencies  that  "unquestioned  powers  are  sometimes  unexercised 
from  lack  of  funds,  motives  of  expediency,  or  the  competition  of 
more  immediately  important  concerns."  U.  S.  v.  Morton  Salt 
Co.,  338  U.  S.  632,  647-648.     See  also,  pp.  44-45,  infra. 
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The  plain  meaning  of  this  language  would  appear 
to  be  that  the  Board  ''may  no  longer  exercise  a  dis- 
cretionary judgment  at  the  beginning  of  an  unfair 
labor  practice  proceeding" — i.  e.,  the  ''General  Coim- 
sel  has  the  unfettered  discretion  to  determine  whether 
to  issue  a  complaint  and  how  to  prosecute  it"  (R.  31). 
Accordingly,  as  the  Board  has  recognized,^^  it  cannot 
compel  the  General  Counsel  either  to  issue  or  refrain 
from  issuing  a  complaint,  or  review  his  action  in 
refusing  to  issue  one. 

Petitioner,  however,  would  draw  still  more  from  the 
language — i.  e.,  a  limitation  on  the  Board's  decisional 
process.  Thus  it  argues  (Br.,  pp.  14-16)  that  the 
General  Counsel's  issuance  of  a  complaint  cannot  be 
"final"  unless  the  Board,  when  the  record  has  been 
completed  and  the  case  has  come  to  it  for  decision,  is 
bound  by  his  prosecution  policy  judgment  that  the 
exercise  of  jurisdiction  would  effectuate  the  purposes 
of  the  Act. 

The  flaw  in  this  reasoning  is  that  the  Board — as 
petitioner  does  not  deny — ^lias  authority  to  overrule 
the  General  Counsel's  prosecution  judgment  on 
whether  certain  conduct  constitutes  an  unfair  labor 
practice  within  the  meaning  of  the  Act.^^  If  a  Board 
decision  dismissing  a  complaint  on  the  merits  does  not 
encroach  upon  the  General  Counsel's  "final  authority" 

31  Times  Square  Stove  Corp.,  79  N.  L.  K.  B.  361,  3613^366 ;  Colum- 
lia  Pictures  Corp,,  85  N.  L.  R.  B.  No.  186,  24  L.  R.  R.  M.  1521 
(August  31,  1949). 

32 E.  g.,  Infl  Bro.  of  Teamsters  {Conwaifs  Express),  87 
N.  L.  R.  B.  No.  130,  25  L.  R.  R.  M.  1202  (December  16,  1949)  ; 
Oil  Workers  Int'l  Union  {Pure  Oil  Co.),  84  N.  L.  R.  B.  No.  38, 
24  L.  R.  R.  M.  1239  (June  17, 1949) . 
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under  Section  3  (d),  why  does  a  contrary  Board  de- 
cision on  policy  grounds  ?^^  Both  types  of  decisions 
equally  limit  the  discretion  of  the  General  Counsel, 
in  the  sense  that  they  would  provide  a  rule  for  self- 
limitation  as  to  future  charges  involving  similar  sit- 
uations. Both  types  of  decisions,  moreover,  are  pro- 
cedurally indistinguishable.  Each  is  predicated  on 
the  Board's  basic  authority  to  detennine  the  issues  in 
an  mifair  labor  practice  proceeding;  each  must  be 
based  upon  a  record  duly  compiled  in  accordance  with 
the  procedures  provided  by  the  statute;  each  must  be 
accompanied  by  findings  of  fact ;  and  each  results  in  a 
setting  aside  of  the  process  by  which  the  General 
Counsel  initiated  the  proceeding.  In  the  light  of 
these  circumstances,  petitioner's  purported  distinction 
is  without  merit. 

Petitioner,  at  this  point,  retreats  to  the  legislative 
history  of  Section  3  (d)  (Br.,  pp.  17-23),  which, 
rather  than  supporting,  completely  repudiates  its  con- 
tention. In  a  piece  of  histoiy  overlooked  by  peti- 
tioner. Senator  Taft  described  the  purpose  of  Section 
3  (d)  as  follows  (93  Cong.  Rec.  6859,  Jmie  12,  1947)  : 

*  *  *  In  order  to  make  an  effective  sep- 
aration between  the  judicial  and  prosecutmg 
fmictions  of  the  Board    *     *     *     the  conferees 


^^  We  have  shown  (pp.  12, 16-17,  supra)  that  no  distinction  may 
properly  be  drawn  between  the  Board's  authority  to  dismiss 
a  complaint  for  the  policy  reason  of  remote  effect  upon  com- 
merce (as  in  the  instant  case)  and  its  authority  to  dismiss  for 
some  other  polic}^  reason.  Under  the  amended  Act,  as  under 
the  "Wagner  Act  (pp.  12-17,  supra),  the  Board  has  declined  to 
decide  the  merits  for  a  variety  of  reasons.  Cf.  this  case  with 
Sunray  Oil  Corp.,  82  X.  L.  R.  B.  942,  and  Rice-StidC  of  Arkan- 
sas, Inc.,  79  N.  L.  R.  B.  1833-1334. 
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created  the  office  of  general  counsel  of  the 
Board,  *  *  *.  We  invested  in  this  office 
final  authority  to  issue  complaints,  prosecute 
them  before  the  Board,  and  supervise  the  field 
investigating  and  trial  personnel.     *     *     * 

The  Board  itself  *  *  *  in  recent  years 
has  promulgated  regulations  which  have  dele- 
gated the  power  of  issuing  complaints  to  the 
various  regional  directors.  *  ^  *  The  pres- 
ent regulations  permit  a  person  aggrieved  by 
the  refusal  of  a  regional  director  to  issue  a 
complaint  to  appeal  the  matter  to  Washing- 
ton. *  *  *  According  to  the  testimony  of 
the  Chairman  of  the  Board  these  appeals  are 
considered  by  an  anonymous  committee  of  sub- 
ordinate employees.  What  the  conference 
amendment  does  is  simply  to  transfer  this 
'^vast  and  unreviewable  power"  from  this 
anonymous  little  group  to  a  statutory  officer 
responsible  to  the  President  and  to  the  Con- 
gress.    *     *     *     [Emphasis  added.] 

From  this  statement,  it  is  clear  that  the  prime  objec- 
tive of  Section  3  (d)  was  to  transfer,  from  *'an 
anonymous  committee  of  subordinate  employees"  to 
"a  statutory  officer  responsible  to  the  President  and 
to  the  Congress,"  the  final  decision  as  to  whether  an 
unfair  labor  practice  charge  should  be  prosecuted. 

Thus  Senator  Taft,  as  well  as  the  other  spokesmen 
cited  by  petitioner  (Br.,  pp.  20-22),  intended,  as  the 
Board  has  recognized  (p.  25,  supra),  that  the  General 
Counsel  alone  should  determine  whether  a  complaint 
is  to  issue.  However,  neither  Senator  Taft,  nor  pe- 
titioner's authorities,  disclose  the  fui"ther  intention 
that  the   General   Counsel,   by   exercising  his  unre- 
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viewable  discretion  to  jDrosecute,  would  limit  the 
Board's  decisional  process.  On  the  contrary,  the 
Taft  statement  concludes  with  the  observation  that 
(93  Cong.  Rec.  6859,  June  12, 1947)  : 

So  far  as  having  unfettered  discretion  is  con- 
cerned he  [the  General  Counsel],  of  course,  must 
respect  the  rules  of  decision  of  the  Board  and 
of  the  courts.     *     *     * 

Senator  Taft  repeated  the  same  thought  in  the  com- 
ment quoted  by  petitioner  (Br.,  p.  20)  : 

Under  this  bill,  the  counsel  will  have  the  right 
to  make  the  decision  as  between  employer  and 
employee;  but  his  decision  tvill  he  subject  to 
the  judicial  decision  of  the  Board  and,  above 
the  Board,  the  courts  *  *  *,  [Emphasis 
added.] 

Quite  properly,  Senator  Taft  drew  no  distinction 
between  a  Board  decision  on  the  merits  and  a  Board 
decision  on  policy  groimds  (see  pp.  25-26,  supra) .  His 
pronouncements  therefore  patently  indicate  that  the 
General  Comisel's  ''final  authority"  under  Section  3 
(d)  ends  ''once  the  complaint  has  issued  and  the  case 
has  been  submitted  to  the  Board  for  decision"  (R.  31). 
Any  action  which  the  Board  may  take  thereafter — 
whether  on  the  merits  or  on  poHcy  grounds — is  an 
exercise  of  its  decisional  power,  to  which  the  General 
Counsel's  prosecution  power  is  ultimately  subjected. 

If  any  further  evidence  were  required  to  establish 
that  Section  3  (d)  does  not  preclude  the  Board  from 
overriding  the  General  Counsel's  policy  judgments 
as  well  as  his  judgments  on  the  merits,  it  is  afforded 
by  the  1949  hearings  on  proposed  amendments  to  the 
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present  Act.^^*  Board  Chairman  Herzog,  in  the  course 
of  his  testimony  before  the  Senate  Labor  Committee, 
raised  the  very  problem  presented  here — i.  e.,  the  con- 
flict between  the  General  Counsel  and  the  Board  on 
the  assertion  of  jurisdiction  over  local  enterprises. 
Senator  Taft  replied:  ''The  time  will  come  when  you 
can  overrule  him. ' '  '* 

Similarly,  in  the  recent  hearings  on  the  President's 
Reorganization  Plan  No.  12,  which  would  have  abol- 
ished the  independent  office  of  General  Counsel,  Sen- 
ator Taft,  in  commenting  on  the  same  problem, 
emphasized  that  under  the  present  statutory  scheme: 
**  Gradually  these  differences  between  the  Board  and 
the  General  Coimsel,  *  *  *  will  be  resolved  by  the 
Board,  and  of  course  the  Board  has  the  final  word.'* 
[Emphasis  added.]  ^°  He  added  that:  *'I  would  say 
that  the  Board  should  make  some  declaration  of  policy 
and  that  the  General  Counsel  should  follow  that  dec- 
laration of  policy.  Of  course,  he  is  bound  to  do  it  in 
the  end,     *     *     *."^^ 


^^  Of.  Herzoffv.  Parsons,  25  L.  K.  R  M.  2413,  2418  (C.  A.  D.  C, 
February  20,  1950) ;  Farmers  Irrigation  Co.  v.  McCorrib^  337 
U.  S.  755,  769,  n.  20. 

^  Hearings  hefore  the  Senate  Committee  on  Lahor  and  Public 
Welfare  on  S.  24^,  81st  Cong.,  1st  Sess.,  p.  176.  See  also,  Sen- 
ator Taft's  statement  on  the  floor  of  Congress,  95  Cong.  Rec. 
8750. 

^Hearings  hefore  the  Senate  Committee  on  Expenditures  in 
the  Executive  Departments  on  S.  Res.  2JiS^  81st  Cong.,  2nd  Sess., 
p.  36. 

^^  Id.,  at  40.  It  should  also  be  emphasized  that  this  post- 
legislative  history  does  more  than  demonstrate  that  the  General 
Counsel's  final  authority  under  Section  3  (d)  is  subject  to  the 
Board's  decisional  power,  including  the  power  to  dismiss  cases 
for  policy  reasons.  The  history  reveals  Congressional  approval 
of  the  Board's  policy  of  declining  jurisdiction  in  cases  (like  the 
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2.  The  doctrine  of  separation  of  functions 

As  a  corollary  to  the  contention  that  the  General 
Counsers  ^' final  authority"  under  Section  3  (d) 
precludes  the  Board  from  dismissing  a  complaint  for 
policy  reasons,  petitioner  asserts  (Br.,  pp.  14,  17-19) 
that  this  result  is  compelled  by  the  doctrine  of  "sepa- 
ration of  adjudicating  and  prosecuting  functions," 
which  Congress  sought  to  effectuate  by  creating  the 
independent  of&ce  of  General  Counsel.  This  conten- 
tion is  likewise  erroneous. 

According  to  Walter  Gellhorn,  Director  of  the 
Attorney  General's  Committee  on  Administrative 
Procedure : " 

The  opposition  to  lodging  in  one  agency  the 
authority  both  to  institute  and  to  adjudicate 
proceedings  rests  on  a  simply  stated  thesis: 
One  who  resolves  to  maintain  an  action  and 
then  serves  as  an  advocate  of  a  particular  posi- 
tion is  incapacitated  to  appraise  fairly  and 
objectively  the  arguments  advanced  against  the 
view  espoused. 

one  at  bar)  where  the  effect  on  commerce  is  remote,  and  discuD- 
proval  of  the  General  Counsel's  contrary  action  of  asserting  juris- 
diction in  such  cases.  See  Hearings  hefore  the  Senate  Committee 
on  Labor  and  Public  Welfare  on  jS.  24^,  81st  Cong.,  1st  Sess., 
p.  177;  S.  Kep.  No.  99,  81st  Cong.,  1st  Sess.,  p.  40;  S.  Kep.  No. 
99,  Part  2,  81st  Cong.,  1st  Sess.,  p.  8 ;  HeaHngs  before  the  Senate 
Committee  on  Expenditures  in  the  Executive  Departments  on 
S.  Res.  24B,  81st  Cong.,  2nd  Sess.,  p.  35;  Hearings  before  the 
House  Committee  on  Expenditures  in  the  Executive  Depart- 
ments on  H.  Res.  512  and  H.  Res.  516^  81st  Cong.,  2nd  Sess., 
p.  109 ;  Hearings  before  the  Joint  Com/mittee  on  Labor-Manage- 
ment Relations^  80th  Cong.,  2nd  Sess.,  p.  45. 

^^  Gellhorn,  Federal  Administrative  Proceedings  (Johns 
Hopkins,  1941),  p.  18. 
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So-called  '* separation  of  functions"  attempts  to 
overcome  this  objection  by  isolating  those  who  per- 
form the  characteristic  tasks  of  a  prosecutor  from 
those  who  perform  adjudicating  functions. 

The  characteristic  tasks  of  a  prosecutor  are  those 
of  ''investigation  and  advocacy,"  and  of  ''making 
preliminary  decisions  to  issue  a  complaint  or  to  pro- 
ceed to  formal  hearing  in  cases  which  later  the  agency 
heads  will  decide."  Final  Report  of  the  Attorney 
GeneraVs  Committee  on  Administrative  Procedure 
(Govt.  Print.  Off.,  1941),  p.  56.  The  process  of 
deciding  to  issue  a  complaint  is  {Id.  at  57)  : 

*  *  *  wholly  comparable  to  what  a  court 
does  in  the  first  stage  of  a  show  cause  proceed- 
ing, or  in  the  issuance  of  a  writ  of  certiorari. 
No  decision  on  the  merits  is  made ;  the  court,  or 
the  [prosecuting  arm  of  the  agency],  merely 
concludes  that  the  situation  warrants  further 
examination  in  formal  proceedings.  The  ulti- 
mate judgment  of  the  agency  heads  need  he  no 
more  influenced  by  the  preliminary  authoriza- 
tion to  proceed  than  is  the  ultimate  judgment 
of  a  court  by  the  issuance  of  a  temporary  re- 
straining order  pending  a  formal  hearing  for  a 
permanent  injunction.     [Emphasis  added.] 

Thus,  to  achieve  the  intent  of  the  amended  Act  to 
"separate"  the  functions  of  prosecution  and  adjudi- 
cation, it  is  necessary  to  construe  the  General  Coun- 
sel's "final  authority"  as  encompassing  only  these 
tasks.  This  is  precisely  what  the  Board  has  done  (p. 
25,  supra)  in  giving  the  General  Counsel  free  rein 
with  respect  to  the  investigation  of  unfair  labor  prac- 
tice charges,  the  determination  as  to  whether  a  com- 
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plaint  should  issue,  and  the  conduct  of  the  prosecu- 
tion. 

If,  as  petitioner  contends,  the  issuance  of  a  com- 
plaint by  the  General  Counsel  must,  in  addition,  limit 
the  Board's  decisional  process  (so  that  it  is  precluded 
from  dismissing  on  policy  grounds),  this  result,  far 
from  being  compelled  by  the  doctrine  of  separation  of 
functions,  is  repugnant  to  the  doctrine.  The  prose- 
cutor's "preliminary  authorization  to  proceed,"  in- 
stead of  being  a  mere  conclusion  "that  the  situation 
warrants  further  examination  in  formal  proceedings," 
would  influence  the  result  of  the  formal  proceeding. 
In  short,  the  prosecutory  arm,  rather  than  being  con- 
fined to  the  characteristic  tasks  of  a  prosecutor,  would 
thus  be  vested  with  adjudicatory  power. 

To  the  extent  that  petitioner  by  its  separation  argu- 
ment intends  to  urge,  as  did  the  General  Coimsel  be- 
fore the  Board,  that  Congress  went  beyond  separating 
functions  within  an  administrative  agency — i.  e.,  it 
transformed  the  Board  into  a  court — petitioner  is  on 
equally  fallacious  grounds.  Essentially  this  argument 
reduces  to  the  following  syllogism:  (1)  a  court  is 
under  a  duty  to  exercise  its  power  in  every  case 
brought  by  the  public  prosecutor;  (2)  the  amended 
Act,  by  creating  an  independent  prosecutor  (the  Gen- 
eral Counsel),  leaves  the  Board  with  only  the  judicial 
power  of  a  court;  (3)  therefore  the  Board  is  under  a 
duty  to  exercise  its  power  in  every  case  brought  by  the 
General  Counsel.^^ 


^®  Of.  the  brief  which  the  General  Counsel  submitted  to  the 
Board  in  this  case.  A  copy  of  this  brief,  which  was  in- 
corporated in  the  General  Counsel's  request  for  review  of  the 


as 

Assuming  arguendo  that  a  court  cannot  decline  to 
exercise  its  jurisdiction  for  policy  reasons,  the  as- 
sumption implicit  in  the  minor  premise — i.  e.,  Con- 
gress, by  leaving  the  Board  with  only  adjudicatory 
power,  thereby  made  it  a  court — is  supported  by 
neither  the  text  nor  the  legislative  history  of  the 
amended  Act.  We  have  already  shown  (pp.  22-23, 
stipra)  that  the  Board  still  adjudicates  ''public" 
rather  than  ''private"  rights,  and  is  still  guided  by 
the  policies  of  the  Act  in  fashioning  unfair  labor 
practice  remedies,  in  deciding  whether  to  enforce 
them,  and  in  handling  representation  cases.^^  These 
are  the  indicia  of  an  administrative  agency  rather 
than  of  a  court  (see  pp.  35-36,  infra). ^° 

Moreover,  Senator  Taft,  in  the  comments  quoted 
by  petitioner  (Br.,  pp.  19-20),  stated  that  the  amend- 
ment to  the  Act  by  Section  3  (d)  : 

accomplishes  separation  of  functions  within  the 
framework  of  the  existing  agency    *     *     *, 

All  that  we  have  done  with  the  Board  *  *  * 
is  to  make  a  separation  of  powers.  Under 
this  hill  the  Board  is  judicial.  It  is  judicial 
today  [under  the  Wagner  Act]  *  *  *,  [Em- 
phasis added.] 


Trial  Examiner's  dismissal  order  (R.  21-23),  is  included  in  the 
full  transcript  of  record  filed  with  the  Court. 

^®As  under  the  original  Act,  the  Board  is  also  vested  with 
rule-making  power.  See  Section  6,  and  the  proviso  to  Section 
8  (a)    (2). 

^  Cf.  the  distinction  drawn  by  Chairman  Herzog  between  the 
Board  and  the  Tax  Court.  Hearings  hefore  the  Senate  Oom- 
mittee  on  Expenditures  of  The  Executive  Departments  on  S. 
Res.  248,  81st  Cong.,  2d  Sess.,  p.  141. 


This  is  borne  out  by  Section  3  (a)  which  provides 
that:  ''The  National  Labor  Relations  Board  (here- 
inafter called  the  'Board')  created  by  this  Act  prior 
to  its  amendment  by  the  Labor  Management  Relations 
Act,  1947,  is  hereby  continued  as  an  agency  of  the 
United  States  *  *  *."  [Emphasis  added.]  Sim- 
ilarly, Section  3  (d)  establishes  a  "General  Counsel 
of  the  Board/'  and  confers  upon  him  "final  authority, 
on  behalf  of  the  Board/"^^ 

In  the  face  of  this  evidence,  it  is  apparent  that  the 
amended  Act,  rather  than  changing  the  fundamental 
nature  of  the  agency,  retains  its  status  as  an  adminis- 
trative body,  combining  within  its  framework  prose- 
cuting and  adjudicatory  functions  which  are  now 
performed  in  isolation  from  each  other.  Whereas 
before,  in  the  handling  of  unfair  labor  practice  cases, 
the  National  Labor  Relations  Board  was  an  adminis- 
trative agency  with  both  prosecuting  and  adjudica- 
tory functions  lodged  in  the  Board  members,  it  is  now 
one  in  which  only  the  latter  functions  are  vested  in 
the  Board  members.  The  Board  members,  in  the  per- 
formance of  their  present  functions  in  imfair  labor 
practice  cases,  act  in  a  "quasi judicial"  capacity  just  as 
they  did  in  performing  these  same  functions  under  the 
Wagner  Act  (see  pp.  12, 16-17,  supra) .  For  these  rea- 
sons, the  Hoover  Commission  has  grouped  the  National 
Labor  Relations  Board,  along  with  the  Federal 
Trade   Commission,   as  an  "independent   regulatory 


commission. ' '  ^^ 


^^  Cf.  the  recent  amendments  to  the  Memorandum  Describing 
/Statutory  and  Delegated  Functions  of  the  General  Counsel, 
15  F.  R.  1088-1090. 

^  Task  Force  Report  on  Regulatory  Commissions  [Appendix 
iV],  prepared  for  the  Commission  on  Organization  of  the 
Executive  Branch  of  the  Government  (Govt.  Print.  Off.,  1949), 
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There  is  a  significant  difference  between  a  court 
and  an  administrative  agency  with  "quasi- judicial" 
power.  This  difference  has  been  articulated  as  fol- 
lows :  *' 

[Administrative  agencies]  do  more  than  ju- 
dicially and  impartially  apply  the  law  as  they 
find  it  to  a  controversy  between  private  parties ; 
they  are  charged  with  the  carrying  out  of  defi- 
nite policies  involving  discretion  and  the  formu- 
lation of  subordinate  policies  to  effectuate  the 
purpose  of  the  laws  which  they  administer. 
The  courts,  on  the  other  hand,  take  the  law  as 
they  find  it  without  any  particular  obligation  to 
accomplish  a  particular  public  purpose  or  se- 
cure a  certain  result.  Administrative  bodies 
are  policy-determining  and  policy-effectuating 
bodies,  while  the  courts  merely  construe  and 
apply  the  laws. 
Similarly,  the  Hoover  Commission  noted  that :  ^ 
*  *  *  each  of  the  commissions  is  largely 
engaged  in  making  policies  and  defining  stand- 
ards of  conduct  within  the  framework  of  the 
statute.  In  great  part,  this  is  carried  on 
through  quasi- judicial  procedures,  but  it  in- 
volves more  thayi  adjudications  of  a  court.  In 
making    decisions    or    regulations    defining    a 

pp.  3,  10-11.  Senator  Taft,  in  his  comments  on  Keorganization 
Plan  No.  12,  also  described  the  National  Labor  Relation  Board 
as  a  "regulatory  commission,"  adding:  "Its  function  is  not  so 
much  the  trial  of  cases;  it  does  not  depend  so  much  on  a  lot  of 
facts  disputed  vigorously  on  both  sides;  it  depends  rather  on 
an  administrative  study  of  the  entire  problem"  (emphasis  added). 
96  Cong.  Rec.  6963  (May  11,  1950). 

*=*  Pillsbury,  "Administrative  Tribunals,"  36  Harv.  L.  Rev. 
405,  423. 

**  Tosh  Force  Report  on  Regulatory  Commissions,  op.  cit., 
p.  11. 
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standard   of   conduct,   prescribing  a   duty,   or 
granting  a  privilege,  the  commission  must  act 
in  the  light  of  the  conditions  in  the  industry 
and     the     statutory     objectives.       [Emphasis 
added.]  *" 
The  rationale  for  the  distinction  is  that  courts,  im- 
like  administrative  agencies,  are  usually  provided  with 
no  standard  for  selecting  on  policy  grounds  between 
those  rights  which  they  should,  and  should  not,  en- 
force.^   In  Section  1  of  the  Act   (p.  37,  infra),  on 
the  other  hand.  Congress  provided  the  Board  with 
standards  for  making  that  precise  selection. 

To  sum  up :  The  sej^aration  of  functions  effected  by 
Congress  in  the  amended  Act  did  not  destroy  the 
Board's  status  as  an  administrative  agency.  Discre- 
tionary authority  to  effectuate  ''the  policy  of  a  public 
statute  is  the  hallmark  of  the  administrative  process, 
[and]  is  [the]  very  characteristic  which  distinguishes 
an  administrative  agency  from  a  court  of  law"  (R. 
29).  Consequently,  judicial  analogies  are  inapposite 
and  do  not  in  any  way  impair  the  correctness  of  the 
conclusion  that  the  Board  has  power  to  dismiss  unfair 
labor  practice  complaints  for  policy  reasons. 

*^  See  also,  Chamberlain,  The  Judicial  Function  in  Federal 
Administrative  Agencies  (The  Commonwealth  Fund,  1942),  p.  55; 
Report  of  the  Committee  on  Ministers''  Powers  (1932,  Cmd. 
4060),  quoted  in  Stason,  Cases  and  Other  Materials  on  Ad- 
ministrative Tribunals  (Callaghan,  1947),  pp.  64,  68;  Davis,  Offi- 
cial Notice,  62  Harv.  L.  Eev.  537,  538,  549. 

^Wliere,  however,  there  is  a  "recognized  public  policy  or 
defined  principle  guiding  the  exercise  of  the  jurisdiction  con- 
ferred*' which  would  warrant  its  nonexercise,  even  a  court  may 
decline  to  assert  its  jurisdiction.  Meredith  v.  Winter  ffaven, 
320  U.  S.  228,  234-235.  And  cf.  28  U.  S.  C.  A.  Sec.  1254,  de- 
fining the  discretionary  certiorari  jurisdiction  of  the  Supreme 
Court.  Accordingly,  the  major  premise  of  the  syllogism  (p. 
32,  supra)  is  likewise  invalid. 
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3.  The  interrelation  between  unfair  labor  practice  and  representation 

proceedings 

Consideration  of  the  interrelation  between  unfair 
labor  practice  and  representation  proceedings  fur- 
nishes additional  evidence  that  Congress,  in  amending 
the  Act,  could  not  have  intended  to  deprive  the  Board 
of  discretionary  authority  to  dismiss  a  complaint  for 
policy  reasons. 

A  representation  proceeding  under  Section  9  of 
the  Act  and  an  unfair  labor  practice  proceeding  under 
Section  10  are  complementary  tools  given  to  the  Board 
for  the  effectuation  of  the  purposes  of  the  Act.  Thus 
the  preamble  to  the  statute,  in  reciting  these  purposes, 
states  (Section  1,  last  paragraph)  : 

It  is  hereby  declared  to  be  the  policy  of  the 
United  States  to  eliminate  the  causes  of  certain 
substantial  obstructions  to  the  free  flow  of  com- 
merce and  to  mitigate  and  eliminate  these  ob- 
structions when  they  have  occurred  hy  encour- 
aging the  practice  and  procedures  of  collective 
bargaining  and  by  protecting  the  exercise  by 
workers  of  full  freedom  of  association,  self- 
organisation,  and  designation  of  representatives 
of  their  own  choosing,  for  the  purpose  of  ne- 
gotiating the  terms  and  conditions  of  their 
employment  or  other  mutual  aid  or  protection. 
[Emphasis  added.] 

The  unity  between  the  two  types  of  proceedings  is 
further  shown  by  the  fact  that  it  is  an  unfair  labor 
practice  under  Section  8  (a)  (5)  for  an  employer 
to  refuse  to  bargain  collectively  with  the  majority 
representative  determined  under  Section  9.  In  this 
situation,  'Hhe  unit  proceeding  and  [the]  complaint 
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on  unfair  labor  practices' are  really  one."  Pittsburgh 
Plate  Glass  Co.  v.  N.  L.  R.  B.,  313  U.  S.  146,  158. 
Accordingly,  Section  9  (d)  provides  that,  where  the 
Board's  determination  in  a  representation  proceeding 
forms  the  basis  of  a  final  order  entered  in  an  unfair 
labor  practice  proceeding,  both  determinations  shall 
be  judicially  reviewed  at  the  same  time.  See 
A.  F.  of  L.  V.  N.  L.  R.  B.,  308  U.  S.  401. 

Petitioner  does  not  question  that  under  the  amended 
Act,  as  under  the  old  Act,  the  Board  is  empowered  to 
dismiss  representation  petitions  on  policy  grounds.*^ 
Indeed,  it  assumes  the  propriety  of  the  Board's  action 
in  the  prior  representation  case  involving  Haleston, 
wherein  the  Board  dismissed  the  representation  peti- 
tion for  the  very  same  policy  reason  assigned  in  the 
instant  complaint  proceeding.  In  view  of  the  above- 
described  interrelation  between  complaint  and  repre- 
sentation proceedings,  anomalous  results,  obviously  not 
intended  by  Congress,  would  occur  if  the  amended  Act,, 
while  leaving  the  Board  power  to  dismiss  a  representa- 
tion petition  for  policy  reasons,  at  the  same  time  took 
from  it  the  complementary  power  to  dismiss  a  com- 
plaint for  identical  reasons. 

For  example,  the  Board's  authority  under  Section 
9  to  determine  questions  concerning  representation 
may  be  invoked  either  by  a  petition  filed  pursuant  to 
that  section  or  by  a  complaint  alleging  refusal  to  bar- 

*^  See  Packard  Motor  Car  Co.  v.  N.  L.  R.  B.,  330  U.  S.  485, 
492-493;  Bethlehem,  Steel  Co.  v.  New  York  State  Labor  Re- 
lations Boa/rd,  330  U.  S.  767,  770;  S.<&  R.  Baking  Co.,  65 
N.  L.  R.  B.  351 ;  Eom-Ond  Food  Stores,  Inc.,  77  N.  L.  R  B. 
647;  N.  L.  R.  B.,  Tioelfth  Annual  Report  (Govt.  Print.  Off., 
1948),  pp.  7-14. 
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gain  under  Section  8  (a)  (5)  or  8  (b)  (3)/^  If  the 
Board  may  exercise  its  discretion  to  dismiss  the  repre- 
sentation petition  but  not  to  dismiss  the  complaint, 
this  dilemma  is  presented:  Either  the  discretion  con- 
ceded to  exist  with  respect  to  representation  petitions 
is  illusory,  or  the  parties  are  made  subject  to  the  lia- 
bilities of  the  Act  without  necessarily  being  entitled 
to  resort  to  its  peaceful  procedures  whereby  the  unfair 
labor  practices  alleged  in  the  complaint  might  have 
been  avoided.  It  is  inconceivable  that  Congress  in- 
tended so  manifest  an  inequity/^  or  that  it  sought  to 
permit  such  divergent  results  to  turn  on  the  nature 
of  the  proceeding  to  determine  the  bargaining  rep- 
resentative. 

Similarly,  such  inequity  would  be  present  in  the 
instant  case  if  the  Board  were  without  power  to 
dismiss  the  complaint  on  policy  grounds.  The  com- 
plaint here  alleged  (R.  5-11)  that,  by  insisting  upon 
a  union-shop  provision  not  authorized  imder  Section 
9  (e)  of  the  Act,  the  Union  was  engaging  in  an  unfair 
labor  practice  within  the  meaning  of  Section  8  (b) 
(2).  But,  since  the  Board  presumably  has  the  same 
discretion  with  respect  to  Section  9  (e)  petitions  for 

^®  Section  8  (a)  (5)  makes  it  an  unfair  labor  practice  for  an 
employer  "to  refuse  to  bargain  collectively  with  the  representa- 
tives of  his  employees,  subject  to  the  provisions  of  section  9 
{a).  Section  8  (b)  (3)  provides  that  it  shall  be  an  unfair 
labor  practice  for  a  labor  organization  "to  refuse  to  bargain  col- 
lectively with  an  employer,  provided  it  is  the  representative  of 
his  employees  subject  to  the  provisions  of  section  9  (a)." 
[Emphasis  added.] 

*^  Where,  for  strong  policy  reasons.  Congress  has  intended 
parties  to  be  subject  to  the  liabilities  of  the  Act  without  being 
entitled  to  invoke  its  protection,  it  has  stated  that  intention  in 
unmistakable  terms — Sections  9  (f),  (g)  and  (h)  of  the 
amended  Act  as  compared  with  the  subdivisions  of  Section  8  (b). 


40 

union-shop  elections  as  it  has  with  respect  to  Sec- 
tion 9  (c)  petitions  for  representation  elections,  it 
would  have  refused  to  entertain  the  union's  peti- 
tion under  Section  9  (e)  for  the  same  policy  reason 
as  it  dismissed  the  prior  representation  petition.*^^  Ac- 
cordingly, unless  the  Board  had  power  to  complement 
its  dismissal  of  the  representation  petition  with 
an  equivalent  dismissal  of  the  complaint,  the  Union 
would  be  subject  to  the  liabilities  of  the  Act  with- 
'out  being  accorded  the  opportunity,  provided  in 
Section  9  (e),  of  avoiding  them/° 

Again,  certification  of  a  imion  as  collective  bargain- 
ing representative  of  employees  operates  to  insulate 
that  union  against  certain  types  of  unfair  labor  prac- 
tice charges  and  to  create  liabilities  in  rival  unions 
for  adopting  certain  forms  of  economic  pressure 
against  it.^^  The  power  to  dismiss  a  petition  for  cer- 
tification on  policy  grounds,  unaccompanied  by  the 


^^^See  Construction  MateriaUCo.^  14-UA-3074.  The  formal 
file  of  this  case  records  the  fact  that,  on  October  28, 1949,  the  Board 
sustained  the  Regional  Director,  who  had  dismissed  the  union 
shop  election  petition  on  the  ground  that  the  Board  had,  in  a  prior 
representation  case  involving  the  same  company  (14-RC-577, 
85  N.  L.  R,  B.,  No.  63),  declined  jurisdiction  for  policy  reasons. 

®°  A  similar  incongruity  is  presented  by  an  8  (b)    (2)  charge 
involving  labor  organizations  in  the  building  const  ructi9njn-^ 
dustry,  where,  because  of  unstable  employment  relations,*^tliere-« 
is  no  suitable  administrative  machinery  for  conducting  Section  U 
9  (e)  union  shop  elections.     The  General  Counsel  has  attempted 
to  forestall  this  incongruity  by  doing  the  very  thing  which  both 
he  and  petitioner  would  preclude  the  Board  from  doing  in  the 
instant  case — i.  e.,  he  has  declined,  for  policy  reasons,  to  issue  com- 
plaints based  on  8  (b)    (2)  charges  arising  in  the  building  and 
construction  industry.     See  25  L.  R.  R.  M.  107-109  (December 
26,  1949) . 

51  See  General  Box  Co.,  82  N.  L.  R.  B.  678,  680-682. 
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equivalent  power  in  respect  to  complaints,  would  dis- 
criminate against  a  union  whose  petition  had  been 
so  dismissed.  Through  no  fault  of  its  own,  this 
imion,  unlike  another  imion  which  was  successful  in 
obtaining  certification,  could  not  engage  in  secondary 
pressure  to  compel  recognition  mthout  running  the 
risk  of  incurring  a  sanction  for  violating  Section  8 
(b)  (4)  (B)  of  the  Act. 

Apart  from  the  anomalies  already  described,  a  fur- 
ther absurdity  would  occur  if  the  Board  were  without 
power  to  dismiss  a  complaint  for  policy  reasons.  The 
Board,  although  it  has  a  valid  policy  for  not  pro- 
ceeding, would  have  to  go  to  the  expense  and  time  of 
deciding  the  case  on  the  merits  and  issuing  an  order. 
Then  it  could  render  all  this  futile,  and  give  effect 
to  its  original  policy,  by  refusing  to  seek  enforcement 
of  the  order.  Under  the  amended  Act,  as  under  the 
Wagner  Act,  the  permissive  language  of  Section  10 
(e)  vests  the  Board  with  complete  discretion  to  deter- 
mine whether  to  initiate  enforcement  proceedings 
(see  pp.  10-11,  21-22,  supra). 

4.  The  Electrical  Workers  case 

The  recent  decision  of  the  Second  Circuit,  in  Int'l 
Bro.  of  Electrical  Workers  v.  N.  >L.  R.  B.,^^  corroborates 
the  overwhelming  evidence  thus  far  presented  by  ex- 
pressly recognizing  that,  under  the  amended  Act,  the 
Board  has  power  to  dismiss  a  complaint  for  the  reason 
that  the  activities  involved  have  only  a  remote  effect 
on  commerce.  In  that  case,  the  Board  had  found  that 
the  union,  by  picketing  a  building  site  where  both 
union  and  nonunion  subcontractors  were  working,  vio- 

"  181  F.  2d  34  (February  24,  1950). 
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lated  Section  8  (b)  (4)  (A)  of  the  Act.  The  union, 
in  defending  against  the  Board's  order,  argued  that 
(181  F.  2d  at  36)  ''even  though  the  Board  had  juris- 
diction in  the  sense  that  [the  union's]  act  'affected' 
commerce,  the  occasion  was  too  trivial  to  justify  inter- 
vention, *  *  *."^^  Judge  Learned  Hand,  speak- 
ing for  the  Court,  rejected  this  contention  on  the 
ground  that  it  was  for  the  Board,  not  the  courts,  to 
decide  whether  a  "situation"  was  important  enough 
to  warrant  its  intervention.  He  added  that,  if  a  court 
had  power  to  set  aside  such  a  Board  determination,  it 
could  do  so  only  when  the  Board  had  been  "frivolous 
beyond  rational  question"  (see  pp.  52-53,  infra),  which 
was  not  true  here. 

The  holding  of  Judge  Hand  necessarily  presupposes 
that  the  Board,  under  the  amended  Act,  has  power  to 
dismiss  an  unfair  labor  practice  complaint  for  the 
reason  that  the  business  involved  does  not  significantly 
affect  commerce.  Otherwise,  the  short  answer  to  the 
union's  contention  in  the  Electrical  Workers  case 
would  have  been  that  the  Board  lacked  authority  to 
decline  jurisdiction  on  the  ground  proposed.  That  is, 
unless  the  Board  possessed  the  authority  in  question, 
it  would  have  been  pointless  to  suggest,  as  Judge 
Hand  did,  that,  if  the  Board's  assertion  of  jurisdiction 
was  "frivolous  beyond  rational  question,"  the  court 
could  have  set  it  aside.  Similarly,  there  would  have 
been  no  need  to  review  the  Board's  determination,  as 

^^  It  is  clear  that  this  argument  was  addressed  to  the  Board'' s 
action  in  affirming  tlie  General  Counsel's  assertion  of  jurisdic- 
tion, rather  than  to  the  General  Counsel's  action  in  initiating  the 
proceeding. 
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Judge  Hand  proceeded  to  do,  and  conclude  that  "the 
case  at  bar  was  certainly  within  the  area  of  fair  dif- 
ferences of  opinion,  which  we  must  not  invade"  (181 
F.  2d  at  36)/" 

PoEs-T  n 

The  Board's  c  -  ".  ;-ion  that  petitioners  business  bears  only 
a  remote  ana  l^l^■_;'^-^-"nal  relation  to  commerce  is  not 
subject  to  judicial  .  ^   .  - 

We  submit  that,  were  this  Court  to  conclude,  as  we 
have  shown  (pp.  &-43j  supra),  thaX  the  Board  had  statu- 
tory authority  to  make  the  pohcy  Judgment  here  in- 
volved, judicial  review  should  thereupon  end.  The 
further  question  of  whether  the  Board  was  reason- 
able, in  deciding  upon  the  facts  of  this  case  that  peti- 
tioner's business  was  too  imimportant  in  relation  to 
interstate  commerce  to  warrant  the  assertion  of  Jiu*is- 
dietion,  lacks  "satisfactory  criteria  for  a  judicial  de- 
termination*' (Coleman  v.  MiJIer,  307  U.  S.  433.  ^54r- 
455),  and  is  therefore  not  a  proper  subject  for  court 
scrutiny. 

It  is  no  longer  disputed  that  the  Act  confers  upon 
the  Board  a  *"vast  range  of  jurisdiction,"  which  en- 
eompasses  "imtold  small  enterprises.'*  Bethlehem 
Steel  Co.  V.  Seic  York  State  Labor  Belations  Board, 
330  F.  S.  1(S1,  7St>-T83.'^  Accordingly,  the  courts, 
including  this   Court,  have  sustained  Board  orders 

*•  CI  .V.  L.  R.  B.  T.  Fulton  Bag  d-  Cotton  MOls,  180  F.  2d  6S 
(C.  A,  10.  Jannary  3.  1950). 

=  See  adsc  .V.  L.  R.  B.  t.  Fainhlatt,  306  U.  S.  601;  .V.  L.R.B. 
T.  Bradford  Dyeing  Association,  310  U.  S.  318;  Poliih  Xafl 
Alliamee  v.  X  Z.  R.  ^^  332  U.  S.  613.  64a 
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directed  to  retail  businesses  and  other  operations 
which  '*in  isolation  might  be  viewed  to  be  merely 
local''  (Ibid.).'' 

Such  ''vast  range  of  jurisdiction,"  however,  raises 
practical  problems  of  budget  and  administration. 
Through  the  years  the  Board  has,  in  any  one  period, 
received  many  more  cases  than  it  and  its  limited  staff 
have  been  able  to  dispose  of,  with  the  result  that  a 
huge  backlog  of  undecided  cases  has  been  built  up." 
This  condition  has,  from  time  to  time,  been  aggravated 
by  Congressionally  imposed,  drastic  cuts  in  Board  ap- 
propriations.^* Even  at  the  end  of  the  1948-1949  fiscal 
year,  a  period  in  which  the  Board  closed  a  tremendous 


^^  N.  L.  R.  B.  V.  Van  DeKamqPs  Holland-Dutch  Bakers^  Inc.., 
152  F.  2d  818,  819  (C.  A.  9) ;  Brandeis  <&  Sons  v.  N.  L.  R.  B., 
142  F.  2d  977,  981  (C.  A.  8) ;  N.  L.  R.  B.  v.  Suburban  Lumber 
Co.,  121  F.  2d  829,  832-833  (C.  A.  3)  ;  N.  L.  R.  B.  v.  Schmidt 
Baking  Co.,  Inc.,  122  F.  2d  162,  163  (C.  A.  4).  United  Bro. 
V.  Sperry,  170  F.  2d  863  (C.  A.  10) ;  Infl  Bro.  v.  N.  L.  R.  B.,  181 
F.  2d  34  (C.  A.  2,  February  24, 1950) . 

"iV.  L.  R.  B,  Twelfth  Annual  Report  (Govt.  Print.  Off., 
1948),  Table  1,  p.  83;  Bethlehem  Steel  Co.  v.  New  York  State 
Labor  Relations  Board,  330  U.  S.  767,  783. 

5*  Thus,  in  its  Eleventh  AnnvM  Report  (Govt.  Print.  Off., 
1947)  the  Board  noted  (p.  6)  : 

"At  the  close  of  the  fiscal  year  ending  June  30,  1946',  4,605 
cases  were  still  pending  before  the  Board,  *  *  *.  Never  be- 
fore in  its  history  did  the  Board  enter  a  new  fiscal  year  with 
so  gi-eat  a  backlog.  *  *  *  In  view  of  the  dynamic  nature  of 
the  field  in  which  the  Board  operates,  it  is  of  prime  im- 
portance to  both  employers  and  employees  that  such  cases  be 
considered  and  adjudicated  as  rapidly  as  possible,  *  *  *. 
Considered  in  this  connection,  a  matter  of  gi-ave  concern  to 
the  Board  is  the  deep  cut  made  in  its  appropriations  for  the 
fiscal  year  beginning  July  1,  1946,  which  necessitated  the  sep- 
aration of  over  20  percent  of  its  persomiel." 
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total  of  32.796  cases,  a  backlog  of  5,722  cases  remained 
on  the  docket.^ 

If  the  Board  were  to  assert  jmisdiction  over  every 
local  business  nominally  covered  by  the  Act,  it  would 
do  so  at  the  expense  of  delaying  action  in  other  cases 
with  a  far  greater  impact  on  commerce,  which  com- 
pete for  the  same  limited  budget  and  staff.  To 
utilize  these  fixed  resources  in  the  manner  which  will 
best  effectuate  the  policies  of  the  Act,  the  Board, 
therefore,  cannot  exercise  the  full  measure  of  its  legal 
jurisdiction,  but  must  differentiate  between  cases  it 
will  entertaiu  on  the  basis  of  the  size  and  type  of 
business  iuvolved  and  the  impact  on  coiomerce/"^ 
In  general,  jurisdiction  is  asserted  lq  those  cases 
which,  in  relation  to  the  entire  case-load,  present  the 
most  serious  threat  to  commerce,  while  it  is  withheld 
in  those  where  that  thi^eat  is  least  severe.  Because 
both  case-load  and  budget  vary  from  time  to  time, 
however,  cases  which,  at  one  period,  warrant  an  as- 
sertion of  jurisdiction  may  not  warrant  it  at  another 
periods,  and  vice  versa. 

In  short  where,  as  here,  the  question  of  whether  the 
assertion  of  jurisdiction  would  effectuate  the  policies 
of  the  Act  turns  solely  on  the  relation  of  the  business 
to  commerce,*^  resolution  of  that  question  involves  a 

^  PourUenth  Annual  Report  (Govt.  Print.  Off.,  1950).  p.  1. 

•  Cf.  V.  S.  T.  Morton  Salt  Co..  358  U.  S.  632,  647-648 :  Task 
Force  Report  on  Regularity  Comnmsions  [Appendix  X  ] .  prepared 
for  the  Commission  on  Organization  of  the  Executive  Branch  of 
the  Government  (Govt,  Print.  Off..  1949),  p.  41. 

°  The  cases  cited  pp.  12-14, 15,  n.  19, 26,  n.  33,  supra,  reveal  that 
this  question  may  turn  on  other  considerations. 
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determmation  as  to  what  constitutes  the  best  alloca- 
tion of  the  Board's  funds  and  personnel.  This  is 
illustrated  by  Chairman  Herzog's  statement  in  the 
Liddon  White  case,^'  where,  in  dissenting  from  the 
majority's  assertion  of  jurisdiction  over  a  retail 
automobile  dealer,  he  warned  (at  1185)  : 

An  agency  that  received  12,500  new  cases  in 
the  most  recent  6-month  period  and  closed  its 
books  on  March  1  with  9,500  cases  pending 
ought  not,  *  *  *  to  embark  upon  a  search 
for  new  fields  to  conquer.  There  is  more  than 
enough  to  do.  We  believe  that  it  would  be 
better  for  the  Board  to  concentrate  attention 
upon  expediting  action  on  cases  in  important 
industries,  rather  than  dissipate  its  energies 
upon  matters  that  w^ould  normally  be  the  concern 
of  the  States.     *     *     * 

Similarly  in  his  recent  testimony  on  Reorganization 
Plan  No.  12,  Chairman  Herzog  stated :  ^ 

The  present  General  Counsel  insists  that  this 
agency  should  seek  to  regulate  the  labor  rela- 
tions of  any  and  every  enterprise  whose  activi- 
ties affect  interstate  commerce  in  the  constitu- 
tional sense,  no  matter  how  remotely.     *     *     * 

The  Board  members,  on  the  other  hand,  have 
declined  to  reach  out  to  take  most  such  opera- 
tions on  the  ground  that  they  are  essentially 
local  in  character  *  *  *.  The  Board  'be- 
lieves that  'budgetary  limitations,  as  well  as  the 
need  to  avoid  diffusion  of  its  time  and  energy, 


«2  Liddon  White  Trucks  Co.,  Inc.,  76  N.  L.  E.  B.  1181. 

^  Heanngs  hefore  the  Senate  Committee  on  Expenditures  in 
the  Executive  Deyartuvents  on  S.  Res.  2J^,  81st  Cong.,  2nd  Sess., 
p.  120. 
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justify  it  in  not  exerting  its  jurisdictional  au- 
thority up  to  the  legal  hilt.  *  *  *  [Empha- 
sis added.]  ^* 

That  allocation  of  funds  and  personnel  is  involved 
is  further  illustrated  by  the  fact  that  hotel  and  restau- 
rant officials,  who  were  opposed  to  General  Counsel 
Denham's  policy  of  asserting  jurisdiction  over  essen- 
tially local  businesses,  lodged  their  objection  with  the 
House  Committee  on  Expenditures  in  the  Executive 
Departments,  and  in  the  course  of  its  hearing  the 
following  colloquy  occurred  between  Congressman 
Gwinn  and  the  General  Counsel : 

Mr.  GwiNN.  Now,  you  have  a  certain  amount 
of  confusion  that  is  pretty  apparent  here. 
Would  it  not  be  sensible  to  continue  the  same 
rulings  that  have  been  applied  until  we  have 
time  to  redefine  what  commerce  is  and  what 
affects  commerce? 

Mr.  Denham.  My  job  is  to  take  the  law  as  it 
is  written  and  apply  it  as  I  understand  it  to  be. 

Mr.  Gavinn".  You  will  never  be  able  to  apply 
it ;  you  will  not  have  enough  machinery  to  do  it. 
Congress  will  have  to  meet  in  extra  sessioyi  to 
give  you  more  appropriations,  more  personnel. 
[Emphasis  added,] 

It  is  well  settled  that  it  "is  not  the  function  of  [a] 
court  to  inquire  into  the  propriety  of  expenditures  by 
the   National  Labor  Relations   Board  of  funds   ap- 


^*  See  also  Chairman  Herzog's  dissent  in  Jacob  Schneider 
Pattern  Works^  64  N.  L.  R.  B.  787,  790,  and  his  testimony 
before  the  Joint  Committee  on  Labor  Management  Rehitions. 
Bearings  before  the  Joint  Committee  on  Labor  Management 
Relations,  80th  Cong.,  2nd  Sess.,  Part  2,  pp.  1120-1121, 
1148-1149. 

^^  A  transcript  of  this  hearing  is  contained  in  Hearings  before 
the  Joint  Committee  on  Labor-Management  Relations,  supra, 
Part  1,  pp.  11-41.     The  colloquy  occurs  Id.,  at  29. 
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propriated  to  its  use  by  the  Congress."  N.  L.  R.  B. 
Y.  Nat'l  Tool  Co.,  139  F.  2d  490  (C.  A.  6).^''  The 
reason  for  this  holding  is,  in  part,  Congress'  intention 
that  the  use  of  appropriations  be  subject  to  legislative 
rather  than  judicial  control.  Such  intention  has  been 
manifested  by  the  creation  of  the  General  Accounting 
Office,  with  provision  for  reports  by  the  Comptroller 
General  to  Congress  respecting  every  expenditure  or 
contract  made  by  any  department  or  agency  in 
violation  of  law.^^ 

An  equally  compelling  reason  for  judicial  abnega- 
tion is  that,  as  the  courts  have  themselves  recognized, 
agency  financial  matters,  like  political  questions  and 
the  conduct  of  foreign  affairs,*'^  involve  considerations 
as  to  ''which  the  judiciary  has  neither  aptitude,  facil- 
ities nor  responsibility  *  *  *."  C.  <&  S.  Air  Lines 
case,  333  U.  S.  at  111.  Decisions  respecting  such 
matters,  lacking  ''satisfactory  criteria  for  a  judicial 
determination"  (Coleman  v.  Miller,  307  U.  S.  at  454- 
455),  are  not  judicial  but  "essentially  legislative  or 

««  See  also,  N.  L.  R.  B.  v.  Thompson  Products,  141  F.  2d  794, 1^1- 
799  (C.  A.  9)  ;  N.  L.  R.  B.  v.  Elvine  Knitting  Mills,  Inc.,  138  F. 
2d  633,  634  {C.  K.  2) ;  S.  E.  Cainp  <d&  Go.  v.  N.  L.  R.  B.,  160  F. 
2d  519,  521  (C.  A.  6).  This  rule  necessarily  applies  to  nonex- 
penditures  as  well,  because  the  question  of  whether  it  was 
proper  not  to  use  funds  for  a  particular  purpose  can  usually 
be  answered  only  after  inquiry  into  the  relative  merits  of  the 
alternative  purposes  for  which  these  funds  were  spent. 

^'Budget  and  Accounting  Act,  1921,  Sec.  312  (c)  (42  Stat.  20, 
31  U.  S.  C.  Sees.  71  et  seq.).  See  also,  Tcish  Force  Report  on 
Regulatory  Commissions  {Appendix  N^,  op.  cit.,  pp.  15-16,  37. 

^^  Coleman  v.  Miller,  307  U.  S.  433,  454-456,  and  cases  cited 
therein ',  C.  <&  S.  Air  Lines,  Inc.  v.  Waterman  Steamship  Corp.^ 
333  U.  S.  103,  111-112.  Of.  Perkins  v.  Lukim  Steel  Co.,  310  U.  S. 
113,  127-28. 
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administrative."  Fed'l  Radio  Commn.  v.  Gen'l 
Electric  Co.,  281  U.  S.  464,  469.  The  requirement  of 
**case  or  controversy"  in  Article  III  of  the  Consti- 
tution, as  well  as  due  regard  for  the  doctrme  of 
separation  of  powers,  thus  preclude  *' constitutional 
courts"  from  entering  this  realm.^^ 

The  exercise  of  the  Board's  discretion  in  the  instant 
case,  being  intimately  entwined  with  the  question  of 
how  the  Board  is  to  use  its  funds  and  personnel,  it 
follows  that  the  Board's  decision  is  not  cognizable  by 
this  Court.  Cf.  Int'l  Bro.  of  Electrical  Workers  v. 
N.  L,  R.  B.,  181  P.  2d  34,  36  (C.  A.  2,  February  24, 1950) . 
If  any  review  is  to  be  made,  it  is  exclusively  within 
the  province  of  the  legislative  branch  to  exercise  such 
function.™ 

Point  III 

In  any  event,  there  is  rational  basis  for  the  Board's  declination 
of  jurisdiction  over  petitioner's  business 

The  Board's  conclusion  that  petitioner's  operations 
were  essentially  local,  and  therefore  only  remotely 
affected  commerce,  was  based  on  the  facts  that  ''the 
Employer  operates  a  chain  of  retail  drug  stores  in 
Portland,  Oregon,  making  substantial  out-of-State 
purchases  but  selling  all  its  merchandise  locally" 
(R.  25).     The  Board  added   (R.  26):  ''Retail  drug 

"">  See  Keller  v.  Potomac  Electric  Power  Co.,  261  U.  S.  428 ; 
Postum  Cereal  Co.  v.  California  Fig  Nut  Co.,  272  U.  S.  693; 
FecPl  Radio  Commn.  v.  Gen'l  Electric  Co.,  281  U.  S.  464. 

^^  That  Congress  approves  of  the  Board's  refusal  to  use  its 
funds  in  cases  like  the  instant  one,  where  the  effect  on  com- 
merce is  remote,  see  n.  36,  pp.  29-30,  supra. 


50 

stores  are  essentially  local  operations,  and  in  such 
cases  we  have  frequently  declined  to  assert  jurisdic- 
tion where  the  only  factor  in  favor  of  doing  so  was  a 
substantial  volume  of  out-of-State  purchases." 

There  can  be  little  question  that  a  retail  store  or  a 
chain  of  retail  stores,  wholly  confined  to  one  State  and 
selling  all  of  its  merchandise  locally,  falls  in  the  cate- 
gory of  an  ' '  essentially  local  operation. "  ^^  It  is 
equally  clear  that  a  stoppage  of  such  store's  business 
by  a  labor  dispute  may  have  a  varying  impact  on 
interstate  commerce.  For  example,  the  impact  would 
be  least  where  the  store  made  no  out-of-State  pur- 
chases, obtaining  all  of  its  supplies  locally;  greater 
where  the  store  received  supplies  from  out-of-State; 
and  greatest  where  out-of-State  purchases  were 
coupled  with  local  sales  to  industrial  concerns,  them- 
selves directly  engaged  in  commerce. 

With  respect  to  the  local  retail  stores  described,  the 
Board  has  concluded  that,  at  the  present  time,  it  can, 
consistent  with  the  demands  of  other  industries,  assert 
jurisdiction  only  in  those  cases  which  present  the 
greatest  threat  to  interstate  commerce.    Accordingly, 

^^  Tims,  under  the  compact  which  the  National  Labor  Rela- 
tions Board  entered  into  with  the  New  York  State  Labor  Re- 
lations Board  (set  forth  in  Bethlehem  Steel  Co.  v.  New  York 
State  Labor  Relations  Board.,  330  U.  S.  767,  795),  it  was  agreed 
that: 

"Unless  there  are  unusual  circumstances,  the  New  York  State 
Labor  Relations  Board  will  assume  jurisdiction  over  all  cases 
arising  in  the  following  trades  and  industries,     *     *     *: 

1.  Retail  stores, 

8.  Other  obviously  local  businesses." 
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not  only  in  cases  involving  retail  drug  stores,"  but  in 
those  involving  retail  bakery,  dairy,  and  clothing 
stores,"  the  Board  has  refused  jurisdiction  where,  as 
here,  the  immediate  pinch  on  interstate  commerce 
would  be  solely  the  stoppage  of  out-of-State  purchases. 
On  the  other  hand,  the  Board  has  asserted  jurisdic- 
tion where  this  factor,  in  combination  with  additional 
factors,  would  render  the  interference  with  commerce 
more  severe/* 

^2  In  addition  to  the  instant  case,  see  Jacobs  Pharmacy^  Inc., 
87  N.  L.  K.  B.  No.  34,  25  L.  R.  R.  M.  1101 ;  Caneer  v.  Retail  Clerks 
Assn.,  25  L.  R.  R.  M.  2404  (Cal.  Superior  Ct.,  January  31, 
1950). 

"E.  g.,  Sta-Kleen  Bakery,  Inc.,  78  N.  L.  R.  B.  798;  Fehr 
Baking  Co.,  79  N.  L.  R.  B.  440;  Purity  Creamery  Co.,  79 
N.  L.  R.  B.  1042;  Creamlwnd  Dairy,  Inc.,  80  N.  L.  R.  B.  106; 
Bailey  Stiff er  Shop,  Inc.,  84  N.  L.  R.  B.  No.  41,  24  L.  R.  R.  M. 
1260  (June  17,  1948) ;  Squires,  Inc.,  88  N.  L.  R.  B.  No.  2,  25 
L.  R.  R.  M.  1280  (January  6,  1950)  ;  Morris  C.  Lehowitz  d/h/a 
Joseph's,  88  N.  L.  R.  B.  No.  3,  25  L.  R.  R.  M.  1279  (January 
6,  1950) ;  Ann  Francis  Millman  d/h/a  Fashion  Fair  Shops,  88 
N.  L.  R.  B.  No.  264,  25  L.  R.  R.  M.  1525  (March  29,  1950). 

^^E.  g.,  Sun  Ray  Drug  Co.,  87  N.  L.  R.  B.  No.  32,  25 
L.  R.  R.  M.  1101,  November  22,  1949  (stores  part  of  a  multi- 
state  chain) ;  Collins  Baking  Co.,  83  N.  L.  R.  B.  No.  88,  23 
L.  R.  R.  M.  1104,  May  13,  1949  (stores  affiliated  with  a  company 
controlling  other  bakeries  in  numerous  States)  ;  Indianapolis 
Cleaners,  87  N.  L.  R.  B.  No.  75,  25  L.  R.  R.  M.  1141,  December 
8,  1949  (substantial  services  to  customers  engaged  in  interstate 
commerce)  ;  Panaderia  Sucesion  Alonso,  87  N.  L.  R.  B.  No.  108, 
25  L.  R.  R.  M.  1146,  December,  1949  (Puerto  Rican  bakery). 

The  automobile  dealer  cases  cited  by  petitioner  (Br.,  p.  11) 
fall  in  this  category.  There  the  additional  factor,  which  has 
prompted  the  assertion  of  jurisdiction,  is  the  fact  that  the  re- 
tail dealer  is  part  of  a  nation-wide  franchise  system  of  distribu- 
tion. See  N.  L.  R.  B.  v.  Townsend,  No.  123G2  in  this  Court.  In 
any  event,  it  does  not  follow  that,  because  the  Board  has  as- 
serted jurisdiction  over  retail  automobile  dealers,  it  is  arbitrary 
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Insofar  as  the  retail  drug  industry  is  concerned, 
any  other  course  would  make  it  virtually  impossible 
for  the  Board  to  limit  the  number  of  drug  store  cases 
which  it  will  entertain.  Statistics  concerning  the 
purchasing  habits  of  retail  drug  chains — ^both  those 
which,  like  petitioner,  are  wholly  in  one  state,  and 
those  which  are  multistate — reveal  that  they  procure 
the  bulk  of  their  supplies  directly  from  manufac- 
turers." Since  the  drug  manufacturmg  industry  is 
concentrated  in  a  relatively  few  parts  of  the  country,^" 
it  follows  that  almost  every  retail  drug  chain  makes 
out-of-State  purchases.  Consequently,  if,  as  is  pres- 
ently true,  the  Board  is  miable  to  handle  every  case 
involving  retail  drug  chains,  and  must  therefore 
differentiate  among  them  on  the  basis  of  their  impact 
on  commerce,  it  is  necessarily  required  to  employ 
criteria  other  than  out-of-State  purchases. 

If  the  propriety  of  the  Board's  declination  of 
jurisdiction  in  this  case  is  reviewable  (cf.  pp.  43-49, 
supra),  the  standard  applicable  is  that  suggested  by 
Judge  Learned  Hand  in  Int'l  Bro.  of  Electrical  Work- 
ers V.  N.  L.  R.  BJ'  There,  iii  passing  upon  the  miion's 
contention  that,  because  of  the  local  nature  of  the 
business   involved,   the   Board   abused  its   discretion 

in  declining  jurisdiction  over  retail  drug  stores.  Cf.  Virginian 
Ry.  V.  U.  jS.,  272  U.  S.  658,  665-666;  Currin  v.  Wallace,  306 
U.  S.  1,  14. 

"  See  Sources  of  Chain-Store  Merchandise,  S.  Doc.  No.  30, 
72d  Cong.,  1st  Sess.,  p.  12,  Table  4. 

^®  See  Report  of  the  Drug,  Medicine  and  Toilet  Preparations 
Industry,  prepared  for  Industry  Committee  No.  19  (U.  S.  Dept. 
of  Labor,  Wage  &  Hour  Division,  January  1941)  p.  9,  Table  4. 

"181  F.  2d  34  (C.  A.  2,  February  24,  1950),  discussed  pp. 
41-43,  supra. 
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in  asserting   jurisdiction,   Judge  Hand   stated    (181 
F.  2d  at  36)  : 

We  should  hesitate  to  say  that  we  could  have 
power  ever  to  review  the  Board's  action  be- 
cause we  thought  the  situation  was  unimpor- 
tant; but  we  need  not  now  decide  more  than 
that,  if  there  may  he  such  situations,  they  must 
he  frivolous  beyond  rational  question,  and  that 
the  case  at  bar  was  certainly  within  the  area 
of  fair  differences  of  opinion,  which  we  must 
not  invade.     [Italics  added.] 
In  the  light  of  the  considerations  set  forth  above, 
clearly  the  Board,  in  declining  jurisdiction  over  peti- 
tioner's operation,  was  not  ''frivolous  beyond  rational 
question."     Moreover,   the   decision  reached  by  the 
Board  was  ''certainly  within  the  area  of  fair  differ- 
ences of  opinion."    Accordingly,  this  Court  may  not 
substitute  its  judgment  for  that  of  the  Board. 

CONCLUSION 

For  the  foregoing  reasons,  it  is  respectfully  sub- 
mitted  that   the   relief   requested   by   petitioner   be 

denied. 

Ida  Klaus, 

Solicitor. 
Norton  J.  Come, 

Attorney, 
National  Labor  Relations  Board. 
June  1950. 


APPENDIX 

The  revelant  provisions  of  the  original  National 
Labor  Eelations  Act  (49  Stat.  449,  29  U.  S.  C.  Sees. 
151,  et  seq.),  and  of  the  National  Labor  Relations  Act, 
as  amended  by  the  Labor  Management  Relations  Act, 
1947  (61  Stat.  136,  29  U.  S.  C,  Supp.  Ill,  Sees.  141, 
et  seq.),  are  as  follows: 

Key  to  Comparison 

Portions  of  the  National  Labor  Relations  Act  which  have  been  eliminated 
by  the  Labor  Management  Relations  Act  are  enclosed  in  black  brackets; 
provisions  whicli  have  been  added  to  the  National  Labor  Relations  Act  are 
in  italics ;  and  unchanged  portions  of  the  National  Labor  Relations  Act  are 
shown  in  roman. 

National  Labor  Relations  Act 

[an  act] 

[To  diminsh  the  causes  of  labor  disputes  burdening  or  obstructing  interstate 
and  foreign  commerce,  to  create  a  National  Labor  Relations  Board,  and 
for  other  purposes.] 

FINDINGS  AND  POLICIES 

Section  1.  The  denial  by  some  employers  of  the  right  of  em- 
ployees to  organize  and  the  refusal  by  some  employers  to  accept  the 
procedure  of  collective  bargaining  lead  to  strikes  and  other  forms 
of  industrial  strike  or  unrest,  which  have  the  intent  or  the  neces- 
sary effect  of  burdening  or  obstructing  commerce  by  (a)  impairing 
the  efficiency,  safety,  or  operation  of  the  instrumentalities  of  com- 
merce; (b)  occurring  in  the  current  of  commerce;  (c)  materially 
affecting,  restraining,  or  controlling  the  flow  of  raw  materials  or 
manufactured  or  processed  goods  from  or  into  the  channels  of 
commerce,  or  the  prices  of  such  materials  or  goods  in  commerce ; 
or  (d)  causing  diminution  of  employment  and  wages  in  such  vol- 
ume as  substantially  to  impair  or  disrupt  the  market  for  goods 
flowing  from  or  into  the  channels  of  commerce. 

The  inequality  of  bargaining  power  between  employees  who  do 
not  possess  full  freedom  of  association  or  actual  liberty  of  contract, 
and  employers  who  are  organized  in  the  corporate  or  other  forms 
of  ownership  association  substantially  burdens  and  affects  the  flow 
of  commerce,  and  tends  to  aggravate  recurrent  business  depres- 
sions, by  depressing  wage  rates  and  the  purchasing  power  of  wage 
earners  in  industry  and  by  preventing  the  stabilization  of  competi- 
tive wfige  rates  and  Avorking  conditions  within  and  between 
industries. 

(54) 
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Experience  has  proved  that  protection  by  law  of  the  right  of 
employees  to  organize  and  bargain  collectively  safeguards  com- 
merce from  injury,  impairment,  or  interruption,  and  promotes  the 
flow  of  commerce  by  removing  certain  recognized  sources  of  indus- 
trial strife  and  unrest,  by  encouraging  practices  fundamental  to 
the  friendly  adjustment  of  industrial  disputes  arising  out  of  dif- 
ferences as  to  wages,  hours,  or  other  working  conditions,  and  by 
restoring  equality  of  bargaining  power  between  employers  and 
employees. 

Experience  has  further  demonstrated  that  certain  practices  hy 
some  labor  organizations.^  their  officers  and  memhers  have  the  in- 
tent or  the  necessary  effect  of  burdening  or  obstructing  commerce 
by  preventing  the  free  floio  of  goods  in  such  comrnerce  through 
strikes  and  other  forms  of  industrial  unrest  or  through  concerted 
activities  which  impair  the  interest  of  the  public  in  the  free  flow 
of  such  commerce.  The  elinhiriation  of  such  practices  is  a  necessary 
condition  to  the  assurance  of  the  rights  herein  guaranteed. 

It  is  hereby  declared  to  be  the  policy  of  the  United  States  to 
eliminate  the  causes  of  certain  substantial  obstructions  to  the  free 
flow  of  commerce  and  to  mitigate  and  eliminate  these  obstructions 
when  they  have  occurred  by  encouraging  the  practice  and  proce- 
dure of  collective  bargaining  and  by  protecting  the  exercise  by 
workers  of  full  freedom  of  association,  self-organization,  and  des- 
ignation of  representatives  of  their  own  choosing,  for  the  purpose 
of  negotiating  the  terms  and  conditions  of  their  employment  or 
other  mutual  aid  or  protection. 

DEFINITIONS 

Sec.  2.  When  used  in  this  Act — 

3|*  S)?  ^  ^  IfC 

(6)  The  term  "commerce"  means  trade,  traffic,  commerce,  trans- 
portation, or  communication  among  the  several  States,  or  between 
the  District  of  Columbia  or  any  Territory  of  the  United  States 
and  any  State  or  other  Territory,  or  between  any  foreign  countiy 
and  any  State,  Territory,  or  the  District  of  Columbia,  or  within 
the  District  of  Columbia  or  any  Territory,  or  between  points  in  the 
same  State  but  through  any  other  State  or  any  Territory  or  the 
District  of  Columbia  or  any  foreign  country. 

(7)  The  term  "affecting  commerce"  means  in  commerce,  or  bur- 
dening or  obstructing  commerce  or  the  free  flow  of  commerce,  or 
having  led  or  tending  to  lead  to  a  labor  dispute  burdening  or  ob- 
structing commerce  or  the  free  flow  of  commerce. 

(8)  The  term  "unfair  labor  practice"  means  any  unfair  labor 
practice  listed  in  section  8. 

***** 

(10)  Tlie  term  "National  Labor  Relations  Board"  means  the 
National  Labor  Relations  Board  [created  byj  provided  for  in 
section  3  of  this  Act. 
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NATIONAL  LABOR  RELATIONS  BOARD 


Sec.  3.  (a)  [There  is  hereby  created  a  board,  to  be  known  as 
the  "National  Labor  Relations  Board"  (hereinafter  referred  to  as 
the  "Board") ,  which  shall  be  composed  of  three  members,  who  shall 
be  appointed  by  the  President,  by  and  with  the  advice  and  consent 
of  the  Senate.  One  of  the  original  members  shall  be  appointed  for 
a  term  of  one  year,  one  for  a  term  of  three  years,  and  one  for  a 
term  of  five  years,  but  their  successors  shall  be  appointed  for  terms 
of  five  years  each,  except  J  The  National  Labor  Relations  Board 
{hereinafter  called  the  '"''Board''''')  created  ty  this  Act  prior  to  its 
amendment  hy  the  Labor  Management  Relations  Act,  1947,  is 
hereby  continued  as  an  agency  of  the  United  States,  except  that  the 
Board  shall  consist  of  five  instead  of  three  members,  appointed  by 
the  President,  by  and  with  the  "advice  and  consent  of  the  Senate. 
Of  the  two  additional  memhers  so  provided  for,  one  shall  be  ap- 
pointed for  a  term  of  five  years  and  the  other  for  a  term  of  two 
years.  Their  successors,  and  the  successors  of  the  other  members^ 
shall  be  appointed  for  terms  of  five  years  each,  excepting  that  any 
individual  chosen  to  fill  a  vacancy  shall  be  appointed  only  for  the 
unexpired  term  of  the  member  whom  he  shall  succeed.  The  Presi- 
dent shall  designate  one  member  to  serve  as  Chairman  of  the 
Board.  Any  member  of  the  Board  may  be  removed  by  the  Presi- 
dent, upon  notice  and  hearing,  for  neglect  of  duty  or  malfeasance 
in  office,  but  for  no  other  cause. 

(b)  The  Board  is  authorized  to  delegate  to  any  group  of  three  or 
more  memhers  any  or  all  of  the  powers  which  it  may  itself  exercise. 
A  vacancy  in  the  Board  shall  not  impair  the  right  of  the  remaining 
members  to  exercise  all  of  the  powers  of  the  Board,  and  [two] 
three  members  of  the  Board  shall,  at  all  times,  constitute  a 
quorum  [.]|  of  the  Board,  except  that  ttoo  memhers  shall  constitute 
a  quorum  of  any  group  designated  pursu/int  to  the  first  sentence 
hereof.  The  Board  shall  have  an  official  seal  which  shall  be 
judicially  noticed. 

(c)  The  Board  shall  at  the  close  of  each  fiscal  year  make  a 
report  in  writing  to  Congress  and  to  the  President  stating  in  detail 
the  cases  it  has  heard,  the  decisions  it  has  rendered,  the  names, 
salaries,  and  duties  of  all  employees  and  officers  in  the  employ  or 
under  the  supervision  of  the  Board,  and  an  account  of  all  moneys 
it  has  disbursed. 

{d)  There  shall  be  a  General  Coumsel  of  the  Board  who  shall 
be  appointed  by  the  President,  by  and  with  the  advice  and  consent 
of  the  Senate,  for  a  term  of  four  years.  The  General  Counsel  of 
the  Board  shall  exercise  general  supervision  over  all  attorneys 
employed  by  the  Board  {other  than  trial  examiners  and  legal 
assistants  to  Board  memhers)  and  over  the  officers  and  einployees 
in  the  regional  offices.  He  shall  have  final  authority,  on  behalf  of 
the  Board,  in  respect  of  the  investigation  of  charges  and  issuance 
of  complaints  under  section  10,  and  in  respect  of  the  prosecution 
of  such  complaints  before  the  Board,  and  shall  have  such  other 
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duties  as  the  Board  may  prescribe  or  as  may  he  provided  hy  law. 
Sec.  4.  (a)  Each  member  of  the  Board  and  the  General  Counsel 
of  the  Board  shall  receive  a  salary  of  [$10,000J  $12f)00  a  year, 
shall  be  eligible  for  reappointment,  and  shall  not  engage  in  any 
other  business,  vocation,  or  employment.  The  Board  shall  appoint 
[without  regard  for  the  provisions  of  the  civil-service  laws  but 
subject  to  the  Classification  Act  of  1923,  as  amended,]  an  execu- 
tive secretary,  and  such  attorneys,  examiners,  and  regional  direc- 
tors, and  [shall  appoint]  such  other  employees  [with  regard  to 
existing  laws  applicable  to  the  employment  and  compensation  of 
officers  and  employees  of  the  United  States,]  as  it  may  from  time 
to  time  find  necessary  for  the  proper  performance  of  its  duties, 
[and  as  may  be  from  time  to  time  appropriated  for  by  Congress.] 
The  Board  may  not  employ  any  attorneys  for  the  purpose  of  re- 
mewing  transcripts  of  hearings  or  preparing  drafts  of  opinions 
except  that  any  attorney  mnployed  for  assignment  as  a  legal 
assistant  to  any  Board  member  may  for  such  Board  member  review 
such  transcripts  and  prepare  such  drafts.  No  trial  examiner'' s 
report  shall  be  reviewed.,  either  before  or  after  its  publication.,  by 
any  person  other  than  a  member  of  the  Board  or  his  legal  assistant^ 
and  no  trial  examiner  shall  advise  or  consult  with  the  Board  vrith 
respect  to  exceptions  taken  to  Ms  findings.,  rulings.,  or  recommenda- 
tions. The  Board  may  establish  or  utilize  such  regional,  local,  or 
other  agencies,  and  utilize  such  voluntary  and  uncompensated 
services,  as  may  from  time  to  time  be  needed.  Attorneys  appointed 
under  this  section  may,  at  the  direction  of  the  Board,  appear  for 
and  represent  the  Board  in  any  case  in  court.  Nothing  in  this  Act 
shall  be  construed  to  authorize  the  Board  to  appoint  individuals 
for  the  purpose  of  conciliation  or  mediation,  [(or  for  statistical 
work),  where  such  service  may  be  obtained  from  the  Department 
of  Labor,]  or  for  economic  analysis. 

Sec.  6.  [(a)]  The  Board  shall  have  authority  from  time  to  time 
to  make,  amend,  and  rescind,  in  the  manner  prescribed  by  the  Ad- 
ministrative Procedure  Act,  such  rules  and  regulations  as  may  be 
necessary  to  carry  out  the  provisions  of  this  Act.  [Such  rules  and 
regulations  shall  be  effective  upon  publication  in  the  manner  which 
the  Board  shall  prescribe.] 

RIGHTS   OF   EMPLOYEES 

Sec.  7.  Employees  shall  have  the  right  to  self -organization,  to 
form,  join,  or  assist  labor  organizations,  to  bargain  collectively 
through  representatives  of  their  own  choosing,  and  to  engage  in 
other  concerted  activities  for  the  purpose  of  collective  bargaining 
or  other  nmtual  aid  or  protection,  and  shall  also  have  the  right  to 
refrain  from  any  or  all  such  activities  except  to  the  extent  that 
such  right  may  be  affected  by  an  agreement  requiring  menibership 
in  a  labor  organization  as  a  condition  of  employment  as  authorized 
in  sections  {a)  {3). 
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UNFAIR   LABOR   PRACTICES 

Sec.  8.  (a)  It  shall  be  an  unfair  labor  practice  for  an  employer — 

(1)  to  interfere  with,  restrain,  or  coerce  employees  in  the 
exercise  of  the  rights  guaranteed  in  section  7 ; 

(2)  to  dominate  or  interfere  with  the  formation  or  admin- 
istration of  any  labor  organization  or  contribute  financial  or 
other  support  to  it:  Provided,  That  subject  to  rules  and  regu- 
lations made  and  published  by  the  Board  pursuant  to  section 
6,  [(a)]  an  employer  shall  not  be  prohibited  from  permitting 
employees  to  confer  with  him  during  working  hours  without 
loss  of  time  or  pay ; 

(3)  by  discrimination  in  regard  to  hire  or  tenure  of  em- 
ployment of  any  term  or  condition  of  employment  to  encour- 
age or  discourage  membership  in  any  labor  organization: 
Provided,  That  nothing  in  this  Act,  or  in  £the  National  In- 
dustrial Recovery  Act  (U.  S.  C,  Supp.  VII,  title  15,  sees. 
701-712,  as  amended  from  time  to  time,  or  in  any  code  or 
agreement  approved  or  prescribed  thereunder,]  any  other 
statute  of  the  United  States,  shall  preclude  an  employer  from 
making  an  agreement  with  a  labor  organization  (not  estab- 
lished, maintained,  or  assisted  by  any  action  defined  in  section 

8  (a)  of  this  Act  as  an  unfair  labor  practice)  to  require  as  a 
condition  of  employment  membership  therein  on  or  after  the 
thirtieth  day  following  the  heginning  of  such  employment  or 
the  effective  date  of  such  agreement,  lohichever  is  the  later,  (^) 
if  such  labor  organization  is  the  representative  of  the  em- 
ployees as  provided  in  section  9  (a),  in  the  appropriate 
collective-bargaining  unit  covered  by  such  agreement  when 
made;  a7id  (ii)  if,  following  the  most  recent  election  held  as 
provided  in  section  9  (e)  the  Board  shall  have  certified  that 
at  least  a  majority  of  the  employees  eligible  to  vote  in  such 
election  have  voted  to  authorize  such  labor  organization  to 
make  such  an  agreement:  Provided  further.  That  no  employer 
shall  justify  any  discrimination  against  an  employee  for  non- 
memhership  in  a  labor  organization  {A)  if  he  has  reasonable 
grouTids  for  believing  that  such  membership  was  not  available 
to  the  employee  on  the  same  terms  and  conditions  generally 
applicable  to  other  members,  or  (B)  if  he  has  reasonabte 
grounds  for  believing  that  membership  was  denied  or  termi- 
nated for  reasons  other  than  the  failure  of  the  employee  to 
tender  the  periodic  dues  and  the  initiation  fees  uniforrnZy  re- 
quired  as  a  condition  of  acquiring  or  retaining  membership ; 

(4)  to  discharge  or  otherwise  discriminate  against  an  em- 
ployee because  he  has  filed  charges  or  given  testimony  under 
this  Act ; 

(5)  to  refuse  to  bargain  collectively  with  the  representa- 
tives of  his  employees,  subject  to  the  provisions  of  section 

9  (a). 

(6)  It  shall  be  an  um^fair  labor  practice  for  a  labor  organization 
or  its  agents — 
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(1)  to  restrain  or  coerce  (A)  employees  in  the  exercise  of 
the  rights  guaranteed  in  section  7 :  Provided,  That  this  para- 
graph shall  not  impair  the  right  of  a  labor  organization  to 
prescribe  its  own  rules  with  respect  to  the  acquisition  or  re- 
tention of  memhership  therein;  or  (B)  an  employer  in  the 
selection  of  his  representatives  for  the  purposes  of  collective 
bargaining  or  the  adjustment  of  grievances; 

(2)  to  cause  or  attempt  to  cause  an  employer  to  discrimi- 
nate against  an  employee  in  violation  of  subsection  {a)  (3) 
or  to  discriminate  against  an  employee  with  respect  to  whom 
m£mbership  in  such  organization  fuis  been  denied  or  termi- 
nated on  some  grou/nd  other  than  his  failure  to  tender  the 
periodic  dues  and  the  initiation  fees  uniformly  required  as  a 
condition  of  acquiring  or  retaining  membership ; 

(S)  to  refuse  to  bargain  collectively  with  an  employer,  pro- 
vided it  is  the  representative  of  his  employees  subject  to  the 
provisions  of  section  9  (a) ; 

(4)  to  engage  in,  or  to  induce  or  encourage  the  employees 
of  any  employer  to  engage  in,  a  strike  or  a  concerted  refusal 
in  the  course  of  their  employment  to  use,  manufacture,  process^ 
transport,  or  otherwise  handle  or  work  on  any  goods,  articles, 
materials,  or  commodities  or  to  perform  any  services,  where 
an  object  thereof  is:  (J.)  forcing  or  requiring  any  employer 
or  self-employed  person  to  join  any  labor  or  employer  organ- 
ization or  any  employer  or  other  person  to  cease  using,  selling, 
handling,  transporting,  or  otherwise  dealing  in  the  products 
of  any  other  producer,  processor,  or  mcmufacturer,  or  to  cease 
doing  business  with  any  other  person;  (B)  forcing  or  re- 
quiring any  other  employer  to  recognize  or  bargain  with  a 
labor  organization  a^  the  representative  of  his  employees 
unless  such  labor  organization  has  been  certified  as  the  repre- 
sentative of  such  employees  under  the  provisions  of  section  9; 
(C)  forcing  or  requiring  any  employer  to  recognize  or  bargain 
with  a  particular  labor  organization  as  the  representative  of 
his  employees  if  another  labor  organization  has  been  certified 
a^  the  representative  of  such  ennployees  under  the  provisions 
of  section  9;  (D)  forcing  or  requiring  any  employer  to  assign 
particular  work  to  employees  in  a  particular  labor  organiza- 
tion or  in  a  particular  trade,  craft,  or  class  rather  than  to 
employees  in  another  labor  organization  or  in  another  tirade, 
craft,  or  class,  unless  such  employer  is  failing  to  conform  to 
an  order  or  certification  of  the  Board  determining  the  bargain- 
ing representative  for  employees  perforrmng  such  work; 
Provided,  That  nothing  contained  in  this  subsection  [b)  shall 
be  construed  to  make  unlawful  a  refusal  by  any  person  to 
enter  upon  the  premises  of  any  employer  {other  than  his  own 
employer) ,  if  the  employees  of  such  employer  are  engaged  in 
a  strike  ratified  or  approved  by  a  representative  of  such  em- 
ployees whom  such  employer  is  required  to  recognize  under 
this  Act; 
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(6)  to  require  of  employees  covered  hy  an  agreement  au- 
thorized under  subsection  {a)  (S)  the  payment,  a^  a  condition 
precedent  to  becoming  a  member  of  such  organisation,  of  a 
fee  in  an  amount  which  the  Board  finds  excessive  or  discrim- 
inatory under  all  the  circumstances.  In  rnaking  such  a 
finding,  the  Board  shall  consider,  among  other  relevant 
factors,  the  practices  and  customs  of  labor  organizations  in 
the  particular  industry,  and  the  loages  currently  paid  to  the 
employees  affected;  and 

{6)  to  cause  or  attempt  to  cause  an  employer  to  pay  or 
deliver  or  agree  to  pay  or  deliver  any  money  or  other  thing 
of  value,  in  the  nature  of  an  exaction,  for  services  which  are 
not  performed  or  not  to  be  performed. 

REPRESENTATIVES    AND   ELECTIONS 

Seo.  9.  (a)  Eepresentatives  designated  or  selected  for  the  pur- 
poses of  collective  bargaining  by  the  majority  of  the  employees 
in  a  unit  appropriate  for  such  purposes,  shall  be  the  exclusive 
representatives  of  all  the  employees  in  such  unit  for  the  purposes 
of  collective  bargaining  in  respect  to  rates  of  pay,  wages,  hours  of 
employment,  or  other  conditions  of  employment :  Provided,  That 
any  individual  employee  or  a  group  of  employees  shall  have  the 
right  at  any  time  to  present  grievances  to  their  employer  [.]  and 
to  have  such  grievances  adjusted,  without  the  intervention  of  the 
bargaining  representative,  a^  long  as  the  adjustment  is  not  incon- 
sistent with  the  terms  of  a  collective-bargaining  contract  or  agree- 
ment then  in  effect:  Provided  further.  That  the  bargaining 
representative  has  been  given  opportunity  to  be  present  at  such 
adjustment. 

(b)  The  Board  shall  decide  in  each  case  whether,  in  order  to 
[insure]  assure  to  employees  the  [full  benefit  of  their  right  to 
self -organization  and  to  collective  bargaining,  and  otherwise  to 
effectuate  the  policies  of  this  Act,]  fullest  freedom  in  exercising 
the  rights  guaranteed  by  this  Act,  the  unit  appropriate  for  the 
purposes  of  collective  bargaining  shall  be  the  employer  unit,  craft 
unit,  plant  unit,  or  subdivision  thereof :  Provided,  That  the  Board 
shall  not  {1)  decide  that  any  unit  is  appropriate  for  such  purposes 
if  such  unit  includes  both  professional  employees  and  employees 
who  are  not  professional  employees  unless  a  majority  of  such 
professional  employees  vote  for  inclusion  m  such  unit;  or  (2) 
decide  that  any  craft  unit  is  inappropriate  for  such  purposes  on 
the  ground  that  a,  different  unit  has  been  established  by  a  prior 
Board  determination,  unless  a  majority  of  the  employees  in  the 
proposed  craft  unit  vote  against  separate  representation  or  (3) 
decide  that  any  unit  is  appropriate  for  such  purposes  if  it  includes, 
together  loith  other  employees,  any  i7idividual  employed  as  a  guard 
to  enforce  against  employees  and  other  jyersons  rules  to  protect 
property  of  the  employer  or  to  protect  the  safety  of  persons  on  the 
employer''s  premises;  but  no  labor  orgnization  shall  be  certified  as 
the  representative  of  employees  in  a  bargaining  unit  of  guards  if 
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such  organization  admits  to  menibership^  or  is  affiliated  directly  or 
indirectly  inith  an  organization  which  admits  to  memhershi'p^ 
employees  other  than  guards. 

(c)  [Whenever  a  question  affecting  commerce  arises  concerning 
the  representation  of  employees,  the  Board  may  investigate  such 
controversy  and  certify  to  the  parties,  in  writing,  the  name  or 
names  of  the  representatives  that  have  been  designated  or  selected. 
In  any  such  investigation,  the  Board  shall  provide  for  an  appro- 
priate hearing  upon  clue  notice,  either  in  conjunction  with  a  pro- 
ceeding under  section  10  or  otherwise,  and  may  take  a  secret  ballot 
of  employees,  or  utilize  any  other  suitable  method  to  ascertain 
such  representatives.] 

{1)  whenever  a  petition  shall  have  been  fled.,  in  accordance 
with  such  regulations  as  may  he  prescribed  hy  the  Board — 

{A)  hy  an  employee  or  group  of  employees  or  any  indi- 
vidual  or  labor  organization  acting  in  their  behalf  alleging 
that  a  substantial  number  of  employees  (i)  wish  to  be  repre- 
sented for  collective  bargaining  and  that  their  employer 
declines  to  recognize  their  representative  as  the  representa- 
tive defined  in  section  9  {a),  or  (ii)  assert  that  the  individual 
or  labor  organization  which  has  been  certified  or  is  being 
currently  recognized  by  their  employer  as  the  bargaining 
representative^  is  no  longer  a  representative  as  defined  in 
section  9  {a) ;  or 

(B)  by  an  employer,  alleging  that  one  or  more  individuals 
or  labor  organizations  have  presented  to  hhn  a  claim  to  be 
recognized  as  the  representative  defined  in  section  9  {a) ; 

the  Board  shall  investigate  such  petition  and  if  it  has  reasonable 
cause  to  believe  that  a  question  of  representation  affectvng  com- 
merce exists  shall  provide  for  an  appropriate  hearing  upon  due 
notice.  Sux)h  hearing  may  be  conducted  by  an  officer  or  employee 
of  the  regional  office,  who  shall  not  make  any  recommendations 
with  respect  thereto.  If  the  Board  finds  upon  the  record  of  such 
hearing  that  such  a  question  of  representation  exists,  it  shall  direct 
an  election  by  secret  ballot  and  shall  certify  the  results  thereof. 

*  4:  4:  ^  i|t 

(d)  Whenever  an  order  of  the  Board  made  pursuant  to  section 
10  (c)  is  based  in  whole  or  in  part  upon  facts  certified  following 
an  investigation  pursuant  to  subsection  (c)  of  this  section  and 
there  is  a  petition  for  the  enforcement  or  review  of  such  order, 
such  certification  and  the  record  of  such  investigation  shall  be 
included  in  the  transcript  of  the  entire  record  required  to  be  filed 
under  [sub]  section  [s]  10  (e)  or  10  (f ),  and  thereupon  the  decree 
of  the  court  enforcing,  modifying,  or  setting  aside  in  whole  or 
in  part  the  order  of  the  Board  shall  be  made  and  entered  upon 
the  pleadings,  testimony,  and  proceedings  set  forth  in  such 
transcript. 

{e)  (1)  Upon  the  filing  with  the  Board  by  a  labor  organization^ 
which  is  the  representative  of  employees  as  provided  in  section 
9  {a),  of  a  petition  alleging  that  30  per  centum  or  more  of  the 
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employees  within  a  imit  claimed  to  be  appropriate  for  such  pur- 
poses desire  to  authorise  such  labor  organization  to  make  an  agree- 
ment with  the  employer  of  .such  employees  requiring  membership 
in  such  labor  organization  as  a  condition  of  employment  in  such 
unit,  upon  an  appropriate  showing  thereof  the  Board  shall,  if  no 
question  of  representation  exists,  take  a  secret  ballot  of  such  em- 
ployees, and  shall  certify  the  results  thereof  to  such  labor  organi- 
zation and  to  the  employer. 

{2)  Upon  the  filing  icith  the  Board,  by  30  per  centum  or  more 
of  the  employees  in  a  bargaining  unit  covered  by  an  agreement 
between  their  employer  \and  a  labor  organization  made  pursuant 
to  section  8  (a)  (3)  (ii),  of  a  petition  alleging  they  desire  that 
such  authority  be  rescinded,  the  Board  shall  take  a  secret  ballot  of 
the  employees  in  such  unit,  and  shall  certify  the  results  thereof  to 
such  labor  organization  and  to  the  employer. 

(3)  No  election  shall  be  conducted  pursuant  to  this  subsection  in 
^ny  bargaining  unit  or  any  subdivision  within  which,  in  the  pre- 
ceding twelve-month  period,  a  valid  election  shall  have  been  held. 


PREVENTION   OF  UNFAIR  LABOR  PRACTICES 

Sec.  10.  (a)  The  Board  is  empowered,  as  hereinafter  provided, 
to  prevent  any  person  from  engaging  in  any  unfair  labor  practice 
(listed  in  section  8)  affecting  commerce.  This  power  [shall  be 
exclusive,  and]  shall  not  be  affected  by  any  other  means  of  adjust- 
ment or  prevention  that  has  been  or  may  be  established  by  agree- 
ment, [code,]  law,  or  otherwise :  Provided,  That  the  Board  is  em- 
powered by  agreement  with  ^any  agency  of  any  State  or  Territory 
to  cede  to  such  agency  jurisdiction  over  any  cases  in  any  industry 
{other  than  mining,  manufacturing,  commumications,  and  trans- 
portation except  where  predominantly  local  in  character)  even 
though  such  cases  may  involve  labor  disputes  affecting  commerce, 
unless  the  provision  of  the  State  or  Territorial  statute  applicable 
to  the  determination  of  such  cases  by  such  agency  is  inconsistent 
with  the  corresponding  provision  of  this  Act  or  has  received  a 
construction  inconsistent  thereioith. 

(b)  Whenever  it  is  charged  that  any  person  has  engaged  in  or 
is  engaging  in  any  such  unfair  labor  practice,  the  Board,  or  any 
agent  or  agency  designated  by  the  Board  for  such  purposes,  shall 
have  power  to  issue  and  cause  to  be  served  upon  such  person  a 
complaint  stating  the  charges  in  that  respect,  and  containing  a 
notice  of  hearing  before  the  Board  or  a  member  thereof,  or  before 
a  designated  agent  or  agency,  at  a  place  therein  fixed,  not  less  than 
five  days  after  the  serving  of  said  complaint :  Provided,  That  no 
complaint  shall  issiie  based  upon  any  unfair  labor  practice  occur- 
ring more  than  six  months  prior  to  the  fling  of  the  charge  with 
the  Board  and  the  service  of  a  copy  thereof  upon  the  person 
against  whom,  such  charge  is  made,  unless  the  person  aggrieved 
thereby  was  prevented  from,  filing  such  charge  by  reason  of  service 
in  the  armed  forces,  in  which  event  the  six-month  period  shall  be 
computed  from  the  day  of  his  discharge.   Any  such  complaint  may 
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be  amended  by  the  member,  agent,  or  agency  conducting  the  hear- 
ing or  the  Board  in  its  discretion  at  any  time  prior  to  the  issuance 
of  an  order  based  thereon.  The  person  so  complained  of  shall 
have  the  right  to  file  an  answer  to  the  original  or  amended  com- 
plaint and  to  appear  in  person  or  otherwise  and  give  testimony 
at  the  place  and  time  fixed  in  the  complaint.  In  the  discretion  of 
the  member,  agent,  or  agency  conducting  the  hearing  or  the  Board, 
any  other  person  may  be  allowed  to  intervene  in  the  said  proceed- 
ing and  to  present  testimony.  [In  any  such  proceeding  the  rules 
of  evidence  prevailing  in  courts  of  law  or  equity  shall  not  be  con- 
trolling.] Any  stuck  proceeding  shall,  so  far  as  practicable,  he 
conducted  in  accordance  with  the  rules  of  evidence  applicable  in 
the  district  courts  of  the  United  States  under  the  rules  of  civil 
procedure  for  the  district  courts  of  the  United  States,  adopted  by 
the  Supreme,  Court  of  the  United  States  pursuant  to  the  Act  of 
June  19, 193 J^  {U.  S.  C,  title  28,  sees.  723-B,  123-0). 

(c)  The  testimony  taken  by  such  member,  agent,  or  agency  or 
the  Board  shall  be  reduced  to  writing  and  filed  with  the  Board. 
Thereafter,  in  its  discretion,  the  Board  upon  notice  may  take 
further  testimony  or  hear  argument.  If  upon  [all]  the  preponder- 
ance of  the  testimony  taken  the  Board  shall  be  of  the  opinion  that 
any  person  named  in  the  complaint  has  engaged  in  or  is  engaging 
in  any  such  unfair  labor  practice,  then  the  Board  shall  state  its 
findings  of  fact  and  shall  issue  and  cause  to  be  served  on  such 
person  an  order  requiring  such  person  to  cease  and  desist  from 
such  unfair  labor  practice,  and  to  take  such  affirmative  action 
including  reinstatement  of  employees  with  or  without  back  pay, 
as  will  effectuate  the  policies  of  this  Act :  Provided,  That  where 
an  order  directs  reinstatement  of  an  employee,  back  pay  may  be 
required  of  the  employer  or  lahor  organization,  as  the  case  may 
be,  responsible  for  the  discrimination  suffered  by  him:  And  pro- 
vided further,  That  in  determining  whether  a  complaint  shall  issue 
alleging  a  violation  of  section  8  {a)  (1)  or  section  8  (a)  (2),  and 
in  deciding  such  cases,  the  same  regulations  and  rules  of  decision 
shall  apply  irrespective  of  whether  or  not  the  labor  organization 
affected  is  affiliated  with  a  labor  organization  national  or  interna/- 
tional  in  scope.  Such  order  may  further  require  such  person  to 
make  reports  from  time  to  time  showing  the  extent  to  which  it 
has  complied  with  the  order.  If  upon  [all]  the  preponderance 
of  the  testimony  taken  the  Board  shall  not  be  of  the  opinion  that 
the  [no]  person  named  in  the  complaint  has  engaged  in  or  is 
engaging  in  any  such  unfair  labor  practice,  then  the  Board  shall 
state  its  findings  of  fact  and  shall  issue  an  order  dismissing  the 
said  complaint.  No  order  of  the  Board  shall  require  the  reinstate- 
ment of  any  individual  as  an  employee  who  has  been  suspended 
or  discharged,  or  the  payment  to  him  of  any  back  pay,  if  such  indi- 
vidual teas  s^mpended  or  discharged  for  cause.  In  case  the  evidence 
is  presented  before  a.  member  of  the  Board,  or  before  an  examiner 
or  examiners  tfiereof,  such  member,  or  such  examiner  or  examiners, 
as  the  case  may  be,  shall  issue  and  cause  to  be  served  on  the  parties 
to  the  proceeding  a  proposed  report,  together  with  a  recommended 


64 

ordei\  toMch  shall  he  filed  ivith  the  Board^  and  if  no  exceptioTis  are 
filed  wilhin  twenty  days  after  service  thereof  upon  such^  parties^ 
or  within  such  further  period  as  the  Board  may  authorize^  such 
recommended  order  shall  become  the  order  of  the  Board  and  he- 
come  effective  as  therein  prescribed. 

(d)  Until  a  transcript  of  the  record  in  a  case  shall  have  been 
filed  in  a  court,  as  hereinafter  provided,  the  Board  may  at  any 
time,  upon  reasonable  notice  and  in  such  manner  as  it  shall  deem 
proper,  modify  or  set  aside,  in  whole  or  in  part,  any  finding  or 
order  made  or  issued  by  it. 

(e)  The  Board  shall  have  power  to  petition  any  circuit  court 
of  appeals  of  the  United  States  (including  the  United  States  Court 
of  Appeals  [of]  for  the  District  of  Columbia) ,  or  if  all  the  circuit 
courts  of  appeals  to  which  application  may  be  made  are  in  vaca- 
tion, any  district  court  of  the  United  States  (including  the  [Su- 
preme] District  Court  of  the  United  States  for  the  District  of 
Columbia),  within  any  circuit  or  district,  respectively,  wherein 
the  unfair  labor  practice  in  question  occurred  or  wherein  such 
person  resides  or  transacts  business,  for  the  enforcement  of  such 
order  and  for  appropriate  temporary  relief  or  restraining  order, 
and  shall  certify  and  file  in  the  court  a  transcript  of  the  entire 
record  in  the  proceedings,  including  the  pleadings  and  testimony 
upon  which  such  order  was  entered  and  the  findings  and  order  of 
the  Board.  Upon  such  filing,  the  court  shall  cause  notice  thereof  to 
be  served  upoai  such  person,  and  thereupon  shall  have  jurisdiction 
of  the  proceeding  and  of  the  question  determined  therein,  and  shall 
have  power  to  grant  such  temporary  relief  or  restraining  order  as 
it  deems  just  and  proper,  and  to  make  and  enter  upon  the  plead- 
ings, testimony,  and  proceedings  set  forth  in  such  transcript  a 
decree  enforcing,  modifying,  and  enforcing  as  so  modified,  or  set- 
ting aside  in  whole  or  in  part  the  order  of  the  Board.  No  objection 
that  has  not  been  urged  before  the  Board,  its  member,  agent,  or 
agency,  shall  be  considered  by  the  court,  unless  the  failure  or  ne- 
glect to  urge  such  objection  shall  be  excused  because  of  extraordi- 
nary circumstances.  The  findings  of  the  Board  [as  to  the  facts,] 
with  respect  to  questions  of  fact  if  supported  by  substantial  evi- 
dence[,]  on  the  record  considered  as  a  whole  shall  be  conclusive. 
If  either  party  shall  apply  to  the  court  for  leave  to  adduce  addi- 
tional evidence  and  shall  show  to  the  satisfaction  of  the  court  that 
such  additional  evidence  is  material  and  that  there  were  reason- 
able grounds  for  the  failure  to  adduce  such  evidence  in  the  hearing 
before  the  Board,  its  member,  agent,  or  agency,  the  court  may 
order  such  additional  evidence  to  be  taken  before  the  Board,  its 
member.?,  agent,  or  agency,  and  to  be  made  a  part  of  the  transcript. 
The  Board  may  modify  its  findings  and  to  the  facts,  or  make  new 
findings,  by  reason  of  additional  evidence  so  taken  and  filed,  and 
it  shall  file  such  modified  or  new  findings,  which[,]  findings  with 
respect  to  questions  of  fact  if  supported  by  substantial  evidence, 
on  the  record  considered  as  a  whole  shall  be  conclusive,  and  shall 
file  its  recommendations,  if  any,  for  the  modification  or  setting 
aside  of  its  original  order.     The  jurisdiction  of  the  court  shall  be 
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exclusive  and  its  judgment  and  decree  shall  be  final,  except  that 
the  same  shall  be  subject  to  review  by  the  appropriate  circuit 
court  of  appeals  if  application  was  made  to  the  district  court  as 
hereinabove  provided,  and  by  the  Supreme  Court  of  the  United 
States  upon  writ  of  certiorari  or  certification  as  provided  in  sec- 
tions 239  and  240  of  the  Judicial  Code,  as  amended  (U.  S.  C, 
title  28,  sees.  346  and  347) . 

( f )  Any  person  aggrieved  by  a  final  order  of  the  Board  granting 
or  denying  in  whole  or  in  part  the  relief  sought  may  obtain  a 
review  of  such  order  in  any  circuit  court  of  appeals  of  the  United 
States  in  the  circuit  wherein  the  unfair  labor  practice  in  question 
was  alleged  to  have  been  engaged  in  or  wherein  such  person  re- 
sides or  transacts  business,  or  in  the  United  States  Court  of  Ap- 
peals [of]  for  the  District  of  Columbia,  by  filing  in  such  court 
a  written  petition  praying  that  the  order  of  the  Board  be  modified 
or  set  aside.  A  copy  of  such  petition  shall  be  forthwith  served 
upon  the  Board,  and  thereupon  the  aggrieved  party  shall  file  in 
the  court  a  transcript  of  the  entire  record  in  the  proceeding,  certi- 
fied by  the  Board,  including  the  pleading  and  testimony  upon 
which  the  order  complained  of  was  entered,  and  the  findings  and 
order  of  the  Board.  Upon  such  filing,  the  court  shall  proceed 
in  the  same  manner  as  in  the  case  of  an  application  by  the  Board 
under  subsection  (e),  and  shall  have  the  same  exclusive  jurisdic- 
tion to  grant  to  the  Board  such  temporary  relief  or  restraining 
order  as  it  deems  just  and  proper,  and  in  like  manner  to  make 
and  enter  a  decree  enforcing,  modifying,  and  enforcing  as  so  modi- 
fied, or  setting  aside  in  whole  or  in  part  the  order  of  the  Board ; 
[and]  the  findings  of  the  Board  [as  to  the  facts,]  with  respect 
to  questions  of  fact  if  supported  by  substantial  evidence[,]  on  the 
record  considered  as  a  whole  shall  in  like  manner  be  conclusive. 
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2  Phil  Davis,  vs. 

In  the  Northern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia. 

Cr.  No.  10290 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
PHIL  DAVIS, 

Defendant. 

INFORMATION 

(T.  46  USCA,  526  1,  526  m— Reckless  and 
negligent  operation  of  motor  boat.) 
The  United  States  Attorney  charges:  That  Phil 
Da^ds  on  or  about  the  27th  day  of  June,  1949,  at 
Lake  Tahoe,  and  while  operating  a  motor  boat, 
to-wit :  a  speed  boat,  on  the  waters  of  the  said  Lake 
Tahoe,  in  the  County  of  Eldorado,  in  the  Northern 
Division  of  the  Northern  District  of  California,  and 
within  the  jurisdiction  of  this  Court  then  and  there 
being,  said  Lake  Tahoe  then  and  there  being  a 
navigable  body  of  water  under  the  jurisdiction  of 
the  United  States  Government,  did  then  and  there 
unlawfully,  wilfully  and  knowingly  operate  said 
motor  boat  in  a  reckless  and  negligent  manner 
thereby  endangering  the  life  and  limb  of  one  Imo- 
gene  Wittsche  and  one  Janet  Lutz. 

FRANK  J.  HENNESSY, 
United  States  Attorney. 

By  /s/  HARLAN  M.  THOMPSON, 
Ass't  U.  S.  Attorney. 

[Endorsed] :     Filed  July  11,  1949. 


United  States  of  America  3 

[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  MOTION  TO  DISMISS 
INFORMATION 

The  defendant  moves  that  the  Information  be 
dismissed  on  the  following  grounds: 

1.  The  court  is  without  jurisdiction  because  the 
offense,  if  any,  is  not  cognizable  in  federal  courts 
under  federal  law. 

2.  The  court  is  without  jurisdiction  because  the 
place  of  the  alleged  offense,  to-wit,  Lake  Tahoe, 
is  not  a  navigable  body  of  water  under  the  juris- 
diction of  the  United  States  Government. 

[Endorsed]:     Filed  August  2,  1949. 


At  a  stated  term  of  the  Northern  Division  of 
the  United  States  District  Court  for  the  Northern 
District  of  California,  held  at  the  Court  Room 
thereof,  in  the  City  of  Sacramento,  on  Tuesday, 
the  2nd  day  of  August,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  49. 

Present:  The  Honorable  Dal  M.  Lemmon, 
District  Judge. 

[Title  of  Cause.] 

Plea.  Defendant  present  with  Leo  A.  Sulli- 
van, his  attorney.  H.  L.  Thompson,  Asst.  U.  S. 
Attorney,  present  for  the  U.  S.    Mr.  Sullivan  pre- 
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sented  and  filed  motion  to  dismiss  After  hearing 
Mr.  Sullivan  and  Mr.  Thompson,  Ordered  motion 
denied.  Defendant  plead  Not  Gnilt  to  Informa- 
tion. Ordered  case  continued  to  Sept.  27,  1949, 
for  trial.     Defendant  demanded  trial  by  jury. 


[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  the  Jury,  find  Phil  Davis,  the  defendant  at 
the  bar,  guilty. 

/s/  GEO.  M.  ANDERSON, 
Foreman. 

[Endorsed] :     Filed  October  24,  1949. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  INTENTION  TO  MOVE  FOR 
NEW  TRIAL 

To  the  People  of  the  United  States  and  to  the 
United  States  Attorney  for  the  Northern  District 
of  California: 

You  and  each  of  you  will  please  take  notice  that 
the  defendant  intends  to  move  the  above-entitled 
Court  to  vacate  and  set  aside  the  verdict-  rendered 
in  the  above-entitled  action,  and  to  grant  a  new 
trial   of   said   cause   upon    the    following    grounds 
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materially  affecting  the  substantial  rights  of  said 
defendant,  to-wit: 

1.  Insufficiency  of  the  evidence  to  justify  the 
verdict,  to-Avit:  Taken  as  a  whole  the  evidence  was 
insufficient  as  a  matter  of  law  for  the  jury  to  find 
the  defendant  guilty  as  charged. 

2.  Taken  as  a  whole  the  evidence  was  insufficient 
as  a  matter  of  law  for  the  jury  to  find  the  defendant 
guilty  of  any  intent  to  commit  any  act  charged. 

3.  Errors  in  law  occurring  at  the  trial  and  ex- 
cepted to  by  the  defendant. 

Said  motion  will  be  made  and  based  upon  the 
records  and  files  in  the  above-entitled  action  and 
upon  the  minutes  of  the  court. 

Dated:     November  7th,   1949. 

/s/  LEO  A.  SULLIVAN, 

Attorney  for  Defendant. 

[Endorsed]:     Filed  November  7,  1949. 
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At  a  stated  term  of  the  Northern  Division  of 
the  United  States  District  Court  for  the  Northern 
District  of  California,  held  at  the  Court  Room 
thereof,  in  the  City  of  Sacramento,  on  Monday,  the 
7th  day  of  November,  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  49. 

Present:  The  Honorable  Dal  M.  Lemmon, 
District  Judge. 

UNITED  STATES, 

vs. 
PHIL  DAVIS. 

No.  10290 

JUDGMENT 

Defendant  present  in  Court  with  Leo  A.  Sulli- 
van, his  Attorney.  Harlan  M.  Thompson,  Asst. 
U.  S.  Attorney,  present  for  the  U.  S.  Motion  for 
new  trial  and  motion  for  probation  denied.  Sen- 
tence: Six  months  and  fine  of  $1500.00.  Motion 
for  bail  taken  under  advisement.  Ordered  state  of 
execution  granted  until  Nov.  13th,  1949. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Comes  now  the  defendant,  Phil  Davis,  and  files 
his  Notice  of  Appeal,  hereby  giving  notice  that  he 
appeals  to  the  Ninth  Circuit  Court  of  the  United 
States  from  the  Judgment  rendered  by  the  Court 
after  a  verdict  of  guilty,  and  from  the  Order  of 


United  States  of  America  7 

the  Court  denying  this  defendant  a  Motion  for 
a  New  Trial,  and  from  each  and  every  appealable 
order  made  before  and  after  Judgment. 

Dated :     November  7th,  1949. 

/s/  LEO  A.  SULLIVAN, 

Attorney  for  Defendant. 

[Endorsed]:     Piled  November  7,  1949. 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  EECORD 

Defendant,  Phil  Davis,  respectfully  applies  the 
above-entitled  Court  for  an  order  directing  the 
phonographic  reporter  to  transcribe  all  the  testi- 
mony^ introduced  in  the  trial  of  said  action,  and  all 
objections  to  questions  propounded  and  rulings 
thereon,  and  the  entire  record  of  said  trial. 

The  grounds  for  appeal  and  the  points  upon 
which  appellant  relies  are  as  follows: 

That  the  Court  erred  in  decisions  of  questions 
of  law  arising  during  the  course  of  the  trial. 

That  the  verdict  is  contrary  to  law  and  evidence. 

That  in  order  to  present  all  of  the  points  and 
grounds  relied  upon  by  appellant  upon  the  appeal 
herein,  it  will  be  necessary  to  have  the  entire  rec- 
ord of  said  trial  above  referred  to. 

Dated:     Nov.  7th,  1949. 

/s/  LEO  A.  SULLIVAN, 

Attorney  for  Defendant. 

[Endorsed] :     Piled  November  7,  1949. 
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[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL  REQUEST  FOR  RECORD 

Defendant,  Phil  Davis,  respectfully  applies  to 
the  above  entitled  Court  for  an  order  directing  the 
Clerk  of  said  Court  to  transcribe  all  motions,  rul- 
ings, and  reports,  testimony  of  witnesses,  instruc- 
tions by  the  Court  to  the  jury,  verdict  of  the  jury, 
all  proceedings  had  upon  motion  for  new  trial  and 
all  proceedings  had  upon  motion  for  dismissal  prior 
to  the  time  of  trial. 

Defendant  further  applies  for  an  order  directing 
the  Clerk  of  this  Court  to  prepare  the  regular  clerk's 
record  containing  all  pleadings,  motions,  and  rul- 
ings by  the  Court  upon  said  motions,  and  that  they 
be  transmitted  forthwith  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit. 
/s/  CLIFTON  HILDEBRAND, 
Attorney  for  Defendant. 

Affidavit  of  mailing  attached. 

[Endorsed] :     Filed  December  12,  1949. 


[Title  of  District  Court  and  Cause.] 

GOVERNMENT'S  DESIGNATION  OF 
RECORD  ON  APPEAL 

The  Government  respectfully  applies  to  the  above 
entitled  Court  for  an  order  directing  the  Clerk  of 
said  Court  to  include  as  a  portion  of  the  record 
on  appeal  the  complete  transcript  of  all  testimony. 
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motions,  rulings  and  all  other  proceedings  requested 
by  the  defendant,  as  well  as  including  all  exhibits 
introduced  both  on  behalf  of  the  Government  and 
the  defendant  at  the  time  of  the  trial;  and  that 
said  record  setting  forth  the  above  matters  as  well 
as  the  exhibits  referred  to  be  transmitted  forthwith 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

FRANK  J.  HENNESSY, 
United  States  Attorney. 

By  /s/  HARLAN  M.  THOMPSON, 
Assistant  U.  S.  Attorney. 

[Endorsed]  :     Filed  December  14,  1949. 


[Title  of  District  Court  and  Cause.] 

ORDER 

Good  cause  appearing  therefor,  It  Is  Hereby  Or- 
dered that  defendant  shall  have  to  and  until  the 
17th  day  of  January,  1950  in  which  to  docket  appeal 
of  the  above  entitled  matter  with  the  Clerk  of  the 
United  States  Circuit  Court  of  Appeals. 
/s/  DAL  M.  LEMMON, 
Judge. 

[Endorsed]  :     Filed  December  14,  1949. 
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In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Northern  Di- 
vision. 

No.  10290 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
PHIL  DAVIS, 

Defendant. 

Before:  Hon.  Dal  M.  Lenunon, 
Judge. 

REPORTER'S  TRANSCRIPT 

Tuesday,  October  18,  1949. 

Appearances : 

For  the  Plaintiff: 

HARLAN  THOMPSON,  ESQ., 

Assistant  United  States  Attorney. 

For  the  Defendant: 

LEO  SULLIVAN,  ESQ. 

F.  W.  BRENZEL 

called  for  the  Government,  sworn. 

The  Clerk:     Will  you  give  the  court  and  jury 
your  name,  please? 

The  Witness :     F.  W.  Brenzel. 

The  Clerk:     How  do  you  spell  the  last  name? 

The  Witness:     (Spelling)  B-r-e-n-z-e-1. 
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(Testimony  of  F.  W.  Brenzel.) 

Direct  Examinatoion 
By  Mr.  Thompson: 

Q.    Mr.  Brenzel,  do  you  reside  at  Lake  Tahoe, 
do  you  not?  A.    Yes,  sir. 

Q.    And  what  is  your  residence  there  *? 

A.    Bijou. 

Q.  How  long  have  you — that's  at  the  south  end 
of  the  lake"?  A.     Yes,  sir. 

Q.  In  that  direction.  And  you  are  also  a  Deputy 
Sheriff  of  El  Dorado  County,  isn't  that  true? 

A.    Yes,  sir. 

Q.  How  long  have  you  lived  there  at  Lake  Tahoe 
area?  A.     Since  1916. 

Q.  I  see.  Now,  during  the  period  of  time  that 
you  have  lived  there  at  Lake  Tahoe,  have  you  had 
occasion  to  become  familiar  generally  with  the  boat 
operations  on  Lake  Tahoe? 

A.    Well,  to  some  extent,  yes. 

Q.  During  that  period  of  time,  have  you  be- 
come familiar  with  any  commercial  boat  operations 
on  Lake  Tahoe?  A.     Yes,  sir. 

Q.  And  will  you  now  briefly  relate  to  us  what 
those  operations  were  within  your  knowledge? 

A.     In  regards  to  the  commercial,  you  mean? 

Q.  Yes,  including,  for  instance,  the  question  of 
whether  there  had  ever  been  a  mail  boat  on  the 
lake?  A.     That's  right. 

Q.     And  matters  of  that  kind  ? 

A.  That's  right.  I  believe  it  was  called  the 
*' Tahoe,"  and  I  have  even  transferred  back  and 
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forth  from  Tahoe  City  on  it  myself,  and  paid  my 

fare   on   it. 

Q.  From  Tahoe  City  at  the  north  end  of  the 
Lake?  A.     That's  right. 

Q.  I  see.  Will  you  briefly  describe  to  us  what 
that  particular  boat  operation  was,  Mr.  Brenzel  f 

A.  Well,  it  conveyed  passengers  three  times  a 
week  across  the  lake.  Also,  the  mail  and  provisions 
— whatever  was  needed  at  either  end  of  the  lake,  it 
carried  back  and  forth. 

Q.  Do  you  know  whether  that  boat  contacted 
points  on  the  Nevada  side  of  the  lake? 

A.     I  believe  it  did — Glenbrook. 

Q.  Glenbrook  is  located  on  the  Nevada  side, 
is  it?  A.     That's  right. 

Q.     Did  it  contact  Zephyr  Cove,  do  you  know? 

A.    Yes,  that  is  right. 

Q.     What  was  the  name  of  that  boat? 

A.     ''Tahoe." 

Q.  Have  you  ever  ridden  on  that  boat  when 
it  was  transporting  mail?  A.     Yes,  sir. 

Q.     Now,  how  long  ago  was  that,  Mr.  Brenzel? 

A.     Must  be  eight  or  ten  years  ago  at  least. 

Q.  Can  you  tell  us  up  to  what  period  of  time 
this  operation  continued?  Can  you  state  the  last 
time,  approximately,  that  this  boat  operated  insofar 
as  carrying  mail  and  other  operations? 

A.  Well,  let's  see — I  imagine  about  six  or  seven 
years  ago. 

Q.     Do  you  know  where  that  boat  is  now? 
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A.     I  think  I  do. 

Q.  Well,  what  is  your  understanding  in  regard 
to  that? 

A.  I  believe  it  was  sunk  in  the  bottom  of  the 
lake  off  from  Glenbrook  shore  there. 

Q.     How  long  ago  was  that? 

A.     About  that  time  when  they  ceased  operations. 

Q.     About  six  years  ago?  A.     Around  that. 

Q.  Now,  are  you  familiar  with  any  other  boat 
operations  of  that  nature  that  took  place  there  on 
Lake  Tahoe? 

A.  Well,  there  was  two  boats.  I  don't  remem- 
ber what  the  name  of  the  other  one  was,  but  there 
were  two  boats  that  made  those  runs. 

Q.     I  see.    And  did  they  also  carry  mail? 

A.     I  believe  they  did. 

Q.     Did  you  ever  ride  on  those  boats? 

A.  I  never  rode  on  the  other.  I  rode  on  this 
*' Tahoe."    I  believe  they  alternated  on  the  trips. 

Q.  Do  you  know  whether  those  other  boats  car- 
ried pay  passengers? 

A.     I  am  pretty  sure  they  did. 

Q.  You  don't  know  of  your  own  knowledge  of 
anyone  that  did  ride  on  one  of  the  boats  by  paid 
passage?  A.     No,  I  don't. 

Q.  Now,  Mr.  Brenzel,  do  you  know  of  any  oper- 
ations of  that  nature  that  are  taking  place  there 
on  the  lake  now? 

A.  Only  just  the  sight-seeing  boats,  but  they 
don't  carry  mail. 

Q.     They   don't  carry  mail?  A.     No. 
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Q.  Do  you  know  the  names  of  some  of  those 
boats'?  A.     No,  I  don't. 

Q.  Do  you  know  what  points  on  the  lake  they 
— they  leave  from,  and  what  other  points  they 
contact? 

A.  Well,  the}^  have  different  piers  that  they 
leave  from,  and  different  schedules  for  different 
sight-seeing  trips  that  make  different  points  ac- 
cording to  the  schedule. 

Q.  Do  you  know  whether  any  of  those  boats  leave 
points  on  the  California  side  and  contact  points  on 
the  Nevada  side  ?  A.     Yes,  sir. 

Q.  What  points,  Mr.  Brenzel,  do  they  leave  from 
on  the  California  side,  do  you  know?  And  then 
contact  the  Nevada  side  1 

A.  Well,  they  would  leave  what  they  call  Young's 
Pier  there  or  the  El  Dorado  Pier,  Globin's,  and 
Connelly's,  and  Richardson's,  Meek's  Bay,  Emerald 
Bay — also  Patterson's  Boat  Harbor. 

Q.  I  see.  Were  you  living  there  at  the  lake,  Mr. 
Brenzel,  when  the  railroad  operated  to  Lake  Tahoe, 
contacted  a  point  near  the  Tavern? 

A.     No,  I — contacted  the  Tavern — I  did,  yes. 

Q.  By  the  way,  Mr.  Brenzel,  do  you  know  the 
maximum  depth  concerning  Lake  Tahoe?  The  ap- 
proximate maximum  depths? 

A.  Well,  I  imagine  it  varies.  Now,  which  point 
are  you  referring  to? 

Q.     The  deepest  point  in  the  lake. 

A.  Well,  what  I  have  heard  is  twelve  hundred 
and  some  feet,  the  depth. 
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Q.     You  have  never  examined  a  geodetic  survey 
map  to  determine  that?  A.     No,  no. 


Cross-Examination 
By  Mr.  Sullivan: 

Q.  Now,  Mr.  Brenzel,  how  long  ago  was  the 
last  time  that  you  ever  saw  any  boat  on  Lake  Tahoe 
that  was — I  don't  mean  a  speed  boat,  but  a  boat 
that  carried  passengers? 

A.     The  last  time? 

Q.     Yes,  how  long  ago? 

A.  Oh,  I  guess  maybe  around  seven  or  eight 
years  ago. 

Q.  Seven  or  eight  years  ago.  Did  you  ever  hear 
of  that  boat  carrying  any  commerce  from  out  and 
around  the  area  of  the  lake  at  all,  products  of  the 
farmers  anywhere  at  all? 

A.  The  boat  that  I  refer  to  seven  or  eight  years 
ago? 

Q.     Yes. 

A.    Yes,  sir.   It  even  hauled  some  for  me. 

Q.     What? 

A.     A  case  of  eggs,  and  some  hams. 

Q.  You  mean  the  boat  was  a  boat  that  made  a 
pleasure  trip  around  the  lake,  and  charged  so  much 
for  the  entire  trip? 

A.  I  don't  know  whether  it  was  a  pleasure  boat. 
It  was  a  commercial  boat,  carried  passengers. 

Q.  Was  a  boat  that  traveled  the  lake,  and 
charged  each  person  so  much  for  going  around  the 
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lake,  is  that  right"?     And,  if  you  wanted  to,  you 

could  stop  any  place  you  wanted  *? 

A.  It  had  the  mail.  If  a  passenger  was  for  that 
place,  they  took  them  on. 

Q.  During  the  past  six  years,  can  you  tell  me 
of  any  boat  that  carries  commerce  of  any  kind  on 
that  lake'?  A.     No,  I  can't  say  that  I  do. 

Q.  Can  you  tell  me  the  name  of  any  boat  or  any 
type  of  vessel  that  carries  the  mail  on  that  lake  at 
the  present  time,  or  has  for  the  past  six  years "? 

A.     No. 

Q.  Can  you  tell  me  any  boats  up  there  which  are 
for  hire,  except  such  as  you  can  see  at  Pattison's 
or  those  which  are  speed  boats  which  you  can  rent? 
That  is  the  only  boats  up  there,  isn't  that  right? 
Or  privately  owned  pleasure  boats,  isn't  that  right? 

A.     That's  right. 

Q.  And  then  on  the  month  of  June,  1949,  there 
wasn't  a  single  boat  of  any  kind  or  character  that 
carried  passengers  for  hire  on  that  lake,  was  there  ? 

A.     Carried  passengers  for  hire? 

Q.     In  June  of  this  year? 

A.     Well,  there  was  those  speed  boats  do. 

Q.  I  don't  mean  those  you  rent — commercial 
boat,  there  was  no  such  boat,  was  there  ? 

A.  Well,  they — there  was  anothel*  big  boat  be- 
sides these  small  speed  boats  that  carried  passen- 
gers, hauled  thirty  or  forty  people  or  more. 

Q.     Made  a  tour  of  the  lake? 

A.     That's  right. 


United  States  of  America  17 

(Testimony  of  F.  W.  Brenzel.) 

Q.  I  am  talking  about  such  as  you  described  as 
a  commercial  boat.    There  was  none?  A.     No. 

Q.     There  was  none  that  carried  commerce? 

A.    No. 

Q.     There  was  none  that  carried  the  mail"? 

A.     That's  right. 

Q.  And  hadn't  been  for  at  least  six  years,  to 
your  knowledge,  isn't  that  right? 

A.     That's  right. 


CHARGE  OF  THE  COURT 

The  Court  takes  judicial  notice,  and  you  are  to 
take  as  an  established  fact  that  Lake  Tahoe  is  a 
navigable  body  of  water  under  the  jurisdiction  of 
the  United  States  of  America,  and  that  El  Dorado 
County  is  within  the  Northern  Division  of  the 
Northern  District  of  California,  and,  so,  within  the 
jurisdiction  of  this  court. 


PROCEEDINGS  ON  MOTION  TO  DISMISS 
August  2,  1949,  10:00  o 'Clock  a.m. 

The  Clerk:     United  States  vs.  Phil  Davis. 

Mr.  Sullivan:     This  matter  is  on  to  plead. 

At  this  time  I  wish  to  file  a  motion  to  dismiss 
the  information  on  the  ground  of  lack  of  jurisdic- 
tion for  certain  legal  reasons.  I  have  already  served 
a  copy  on  the  United  States  Attorney  this  morning. 
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The  Court:  You  have  served  the  United  States 
Attorney  with  a  cop}^? 

Mr.   Sullivan:     This  morning. 

Mr.  Thompson:     That  is  correct. 

The  Court :  Are  you  prepared  to  proceed  on  the 
hearing  of  the  matter? 

Mr.  Thompson:  In  answer  to  that,  your  Honor, 
the  Government  feels  that  the  question  concerning 
Lake  Tahoe  as  far  as  being  a  navigable  body  of 
water  coming  under  the  jurisdiction  of  the  United 
States  Government  is  one  that  needs  very  little 
argument. 

The  Court:  You  are  now  prepared  to  go  ahead 
with  the  argument? 

Mr.  Thompson:  I  haven't  the  decisions  before 
me  at  this  time,  your  Honor.  I  would  be  prepared 
within  a  very  short  time. 

The  Court :     Suppose  I  put  it  over  to  two  o'clock. 

]\Ir.  Thompson:     That  would  be  agreeable. 

The  Court:     Two  o'clock. 

Mr.  Sullivan :  Then  will  it  go  over  to  plead,  too, 
your  Honor  ? 

The  Court:     Yes. 

(Thereupon  the  further  hearing  of  this  mat- 
ter was  continued  to  two  o'clock  p.m.,  at  which 
time  the  following  proceedings  were  had:) 

The  Clerk :     United  States  vs.  Phil  Davis. 
Mr.   Sullivan:     May  I  inquire   has  your  Honor 
had  an  opportunity  to  read  the  motion? 


United  States  of  America  19 

The  Court :     Yes. 

Mr.  Sullivan:  I  do  not  wish  to  add  any  oral 
argument  to  that.  All  I  can  say  is  incorporated  in 
this. 

The  Court :  Mr.  Sullivan,  I  don't  think  this  court 
is  in  a  position  to  take  judicial  notice  of  whether  or 
not  'Lake  Tahoe  is  a  navigable  body  of  water.  It 
seems  to  me  that  is  a  matter  of  proof.  Apparently 
the  cases  you  cited  to  me  hold  that  not  only  must 
it  be  a  body  of  water  capable  of  navigation  but  it 
must  be  at  least  potentially  useful  as  a  navigable 
body  of  water.   I  do  not  want  to  pass  on  that. 

A  quarter  century  ago  judicial  notice  would  be 
taken  of  the  fact  that  was  a  navigable  body  of 
water,  but  I  know  the  building  of  the  highway 
around  the  lake  has  changed  conditions.  The 
steamer  upon  which  people  depended  for  transpor- 
tation of  themselves  and  property  is  history.  I  do 
not  know  whether  there  is  any  transportation  by 
water  or  not  on  that  lake,  and  it  seems  to  me  it  is 
a  matter  of  proof. 

I  will  say  to  the  United  States  Attorney  that 
unless  there  is  proof  that  it  is  a  navigable  body  of 
water  I  will  have  to  dismiss  the  case. 

Mr.  Thompson:  You  mean  in  connection  with 
Mr.  Davis'  motion'? 

The  Court:  No;  I  say  if  in  the  trial  of  the  case 
it  is  not  proved  to  be  a  navigable  body  of  water  I 
will  have  to  dismiss  the  case.  The  Court  would  not 
have  jurisdiction  if  it  was  not  a  navigable  body  of 
water. 
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Mr.  Thompson:  You  do  not  feel,  your  Honor, 
that  under  the  rule  of  law — pardon  me — 258  U.  S. 
554,  that  navigability  in  fact  is  the  test  of  navig- 
ability in  law,  that  under  such  rule  of  law  your 
Honor  is  in  a  position  at  this  time  to  take  cog- 
nizance of  the  characteristics  of  the  use  of  Lake 
Tahoe  waters,  and  is  in  a  position  to  make  a  ruling 
as  a  matter  of  law 

Mr.  Sullivan:  Navigable  in  fact;  that  is  our 
position  exactly.  Navigable  in  fact  is  what  it  means. 
It  isn't  used  for  commerce 

The  Court:  I  do  not  think  the  test  is  whether 
it  is  capable  of  use  for  commercial  purposes.  It 
should  be  used  for  commercial  purposes  or  be  poten- 
tially useful  for  that  purpose. 

Mr.  Thompson:  Your  Honor  does  not  believe 
that  it  has  to  be  shown  that  it  is  being  used  neces- 
sarily for  commercial  purposes  at  the  present  time? 

The  Court:  No,  not  presently.  Potentially  use- 
ful for  that  purpose. 

Mr.  Thompson:  However,  it  is  common  knowl- 
edge, which  I  do  not  believe  Mr.  Sullivan  would 
dispute,  that  Lake  Tahoe  is  commonly  used  by  boats 
for  hire. 

Mr.  Sullivan:  Boats  for  hire — this  decision  is 
right  directly  in  point  on  that. 

The  Court:  If  it  is  used  for  pleasure  that  does 
not  convert  it  from  a  non-navigable  to  a  navigable 
body  of  water. 

Mr.  Thompson:    Your  Honor  is  taking  the  posi- 
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tion  that  it  has  to  be  shown  that  commercial  uses 
are  being  made 

The  Court :  I  say  it  has  to  be  used  commercially 
or  potentially  useful  commercially. 

Mr.  Thompson:  You  don't  feel  that  the  circum- 
stances are  such  that  you  can  take 

The  Court :  These  cases  that  are  submitted  to  me, 
I  haven't  read  them,  I  haven't  had  the  time 

Mr.  Thompson:  You  don't  think  the  circum- 
stances are  such  that  you  can  take  judicial  notice 
of  the  fact  that  Lake  Tahoe  is  so  used? 

The  Court:  I  don't  know,  I  don't  know.  There 
is  no  evidence  Lake  Tahoe  is  used  for  commercial 
purposes.  I  don't  know  whether  it  is  commonly 
known  it  is  used  for  commercial  purposes. 

Mr.  Sullivan:  Mr.  Thompson,  as  a  matter  of  act 
it  isn't. 

Mr.  Thompson :  Of  course,  there  may  be  dispute 
as  to  what  is  meant  by  commercial  purposes. 

Mr.  Sullivan:  Well,  this  case  holds — the  only 
case  in  the  United  States  involving  a  prosecution 
of  this  kind,  a  Missouri  case — the  boats  were  hired, 
your  Honor,  by  duck  hunters — that  is  commercial, 
but  that  doesn't  determine  it  to  be  navigable  waters 
at  all. 

Mr.  Thompson :  Let  me  read  for  a  moment,  your 
Honor,  an  excerpt  from  the  case  of  Mintzer  v.  North 
American  Dredging  Company,  242  Federal  553, 
affirmed  in  245  Federal  297:  "While  a  court  may 
take  judicial  notice  of  the  navigability  of  waters 
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within  its  jurisdiction,  the  navigability  of  those  of 
a  more  insignificant  character  must  be  established 
by  evidence." 

I  take  the  position  that  Lake  Tahoe  would  come 
under  the  former  category,  being  a  large,  well 
known  body  of  water. 

Also  in  the  case  of  Ortel  vs.  Stone,  205  Pacifi-e, 
1055,  it  was  held  that  a  lake  three-quarters  of  a  mile 
in  length  and  one-eighth  of  a  mile  in  width  and 
having  an  area  of  about  40  acres  and  an  ordinary 
depth  of  from  ten  to  fifty  feet  is  navigable. 

Mr.  Sullivan:  Sure;  if  it  is  used  for  commerce 
it  is. 

Mr.  Thompson :  Your  Honor,  my  examination  of 
the  decisions  cited  in  Title  33,  which  is  Navigation 
and  Navigable  Waters,  do  not  from  my  observation 
point  to  the  matter 

The  Court:  Well,  I  need  not  go  further  in  this 
matter  today  than  to  say  this:  In  any  event,  it  is 
a  matter  of  proof,  if  the  Court  cannot  take  judicial 
notice. 

Mr.  Sullivan:     That  is  correct. 

The  Court:  Assuming  I  cannot  take  judicial 
notice  you  will  have  to  prove  it  is  a  navigable  body 
of  water.  So  I  feel  the  motion  to  dismiss  should 
be  denied. 

Mr.  Thompson :     Yes.  However,  Your  Honor 

The  Court :  If  in  the  trial  of  the  case  you  cannot 
convince  me  that  I  can  take  judicial  notice  that 
this  is  a  navigable  body  of  water  then  you  will 
have  to  prove  that  it  is. 
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Mr.  Thompson:  lu  comiection  with  the  burden 
of  proof  that  is  on  the  Government,  is  it  necessary 
that  I  prove  that  Lake  Tahoe  is  presently  used  or 
potentially  capable  of  being  used  commercially? 

The  Court:  I  do  not  have  to  rule  on  that.  You 
better  be  prepared,  however,  to  prove  it. 

The  motion  to  dismiss  will  be  denied. 

CERTIFICATE  OF  REPORTER 

I,  Clarence  E.  Wight,  Official  Reporter,  certify 
that  the  foregoing  pages  is  a*  true  and  correct 
transcript  of  the  matter  therein  contained  as  re- 
ported by  me  and  thereafter  reduced  to  typewriting, 
to  the  best  of  my  ability. 

/s/  CLARENCE  F.  WIGHT. 

[Endorsed] :     Filed  Jan.  17,  1950. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  TO 
RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  and 
accompanying  documents  listed  below^  are  the  origi- 
nals or  certified  copies  filed  in  the  Court  in  the 
above  entitled  case,  and  that  they  constitute  the 
record  on  appeal  herein  as  designated  by  the  parties 
herein. 
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Information. 

Defendant's  motion  to  dismiss  information. 
Minute  order  of  August  2,  1949. 
Minute  order  of  November  7,  1949. 
Verdict. 

Notice  of  intention  to  move  for  a  new  trial. 
Notice  of  appeal. 
Designation  of  record,  etc. 
Supplemental  request  for  record. 
Government's  designation  of  record  on  appeal. 
Order  extending  time  to  docket  appeal. 
Seven  Volumes  Reporters  Transcript. 
U.  S.  Exhibits  1  to  8  incl.,  9a-9b-9c,  10  and  11. 
Defendants  Exhibits  A,  B  and  C. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  the  seal  of  said  Court  this  14th  day  of 
January,  1950. 

C.  W.  CALBREATH, 

Clerk. 

[Seal]  By  /s/  C.  C.  EVENSEN, 

Deputy  Clerk. 
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[Endorsed] :  No.  12414.  United  States  Court  of 
Appeals  for  the  Ninth  Cir<?uit.  Phil  Davis,  Ap- 
pellant, vs.  United  States  of  America,  Appellee. 
Transcript  of  Record.  Appeal  from  the  United 
States  District  Court  for  the  Northern  District  of 
California,  Northern  Division. 

Filed  January  17,  1950. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 


United  States  Court  of  Appeals 
■  For  the  Ninth  Circuit 

No.  12414 

The  PEOPLE  OF  THE  UNITED  STATES, 

vs. 
PHIL  DAVIS. 

SUBSTITUTION  OF  ATTORNEYS 

I,  the  midersigned,  hereby  substitute  Clifton  Hii- 
debrand,  Esq.,  in  the  place  and  stead  of  Leo  A. 
Sullivan,  Esq. 

Dated:     December  1,  1949. 

/s/  PHIL  DAVIS. 

I  hereby  accept  the  foregoing  substitution. 
/s/  CLIFTON  HILDEBRAND. 

I  hereby  consent  to  the  foregoing  substitution. 
/s/  LEO  A.  SULLIVAN. 

[Endorsed]  :     Filed  December  2,  1949. 


26  Phil  Da  vis,  vs. 

At  a  Stated  Term,  to  wit:  The  October  Term, 
1949,  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit,  held  in  the  Court  Room  thereof, 
in  the  City  and  County  of  San  Francisco,  in  the 
State  of  California,  on  Monday  the  fifth  day  of 
December  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  forty-nine. 

Present :  Honorable  William  Denman,  Chief  Judge, 

Presiding,    Honorable    Willia'm    E.    Orr, 

Circuit  Judge,  Honorable  Walter  L.  Pope, 

Circuit  Judge. 

[Title  of  Cause.] 

ORDER  SUBMITTING  AND  GRANTING  MO- 
TION FOR  ADMISSION  TO  BAIL  PEND- 
ING APPEAL 

Ordered  motion  of  appellant  for  admission  to 
bail  pending  appeal  presented  by  Mr.  Sheridan 
Downey,  Jr.,  counsel  for  appellant,  in  support  of 
said  motion,  and  by  Mr.  Harlan  Thompson,  Assist- 
ant L^nited  States  Attorney,  counsel  for  appellee, 
in  opposition  thereto,  and  submitted  to  the  ct)urt 
for  consideration  and  decision. 

Upon  consideration  thereof,  It  Is  Further  Or- 
dered that  said  motion,  be,  and  hereby  is  granted, 
and  that  appellant  be  admitted  to  bail  pending 
determination  of  his  appeal  herein  in  the  amount  of 
One  Thousand  Dollars  ($1,000.00),  the  bail  bond  to 
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be  conditioned  as  required  by  law,  to  be  approved 
by  the  United  States  Attorney  and  the  trial  judge, 
and  to  be  filed  with  the  clerk  of  the  District  Court. 


[Title  of  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS  UPON  WHICH  AP- 
P      PELLANT    PHIL    DAVIS    WILL    RELY 
UPON  THIS  APPEAL 

1.  That  the  District  Court  was  without  jurisdic- 
tion to  try  appellant  for  the  crime  charged. 

2.  That  the  trial  court  was  in  error  in  charging 
the  trial  jury  that  the  United  States  had  jurisdic- 
tion over  the  waters  of  Lake  Tahoe. 

Respectfully  submitted, 

/s/  CLIFTON  HILDEBRAND, 
Attorney  for  Appellant. 

[Endorsed]  :     Filed  January  19,  1950. 
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[Title  of  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  PORTION  OF  EECORD  TO 
BE  PRINTED  IN  BEHALF  OF  APPEL- 
LANT PHIL  DAVIS 

Appellant,  Phil  Davis,  requests  the  Clerk  of  the 
above  court  to  have  the  following  portions  of  the 
record  printed: 

1.  That  portion  of  the  testimony  of  Witness  F. 
W.  Brenzel  contained  in  reporter's  transcript  page 
482,  line  11,  through  and  including  page  487,  line 
10. 

2.  That  portion  of  the  testimony  of  Witness  F. 
W.  Brenzel  contained  in  reporter's  transcript,  page 
532,  line  4,  through  and  including  page  534,  line  12. 

3.  That  portion  of  the  Court's  instructions  to 
the  jury  found  in  the  reporter's  transcript,  page 
843,  line  22,  through  and  including  page  844,  line  2. 

4.  All  those  proceedings  had  on  the  2nd  day  of 
August,  1949,  being  the  proceedings  on  Motion  to 
Dismiss  for  Want  of  Jurisdiction  and  contained  in 
reporter's  supplemental  transcript  pages  2,  through 
and  including  page  7. 

Respectfully  submitted. 

/s/  CLIFTON  HILDEBRAND. 

Affidavit  of  mailing  attached. 

[Endorsed] :     Filed  January  19,  1950. 
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No.  12,414 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Phil  Davis, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


APPELLANT'S  OPENING  BRIEF. 


STATEMENT  OF  PLEADINGS  AND  JURISDICTION 
OF  THIS  COURT. 

This  appeal  is  })roiight  from  a  judgment  of  convic- 
tion b}^  the  District  Coiii-t  for  a  violation  of  Section 
526m  of  Title  46,  U.S.C.A.  The  appellant  here  claims 
that  the  trial  Court  was  in  error  for  two  reasons:  (1) 
that  the  District  Coui^  had  no  jurisdiction  of  the  sub- 
ject matter  of  the  case  for  the  reason  that  the  alleged 
crime  occurred  on  waters  not  subject  to  the  jurisdic- 
tion of  the  United  States,  and  (2)  for  the  reason  that 
the  trial  Court  was  in  error  in  taking  the  question 
of  navigability  of  the  lake  from  the  jury  and  instruct- 
ing the  jury  as  to  such  fact  as  a  matter  of  law. 


STATEMENT  OF  FACTS. 

The  appellant  was  convicted  of  operating  a  motor 
boat  in  a  reckless  or  a  negligent  manner  and  thus  en- 
dangering the  life  and  li!mb  of  other  persons  in  the 
State  of  California,  but  on  the  waters  of  Lake  Tahoe. 
Appellant  here  makes  no  point  as  to  the  sufficiency  of 
the  evidence  establishing  reckless  operation  of  the  boat] 
and  for  the  purpose  of  this  brief  that  question  will! 
be  conceded.  The  only  evidence  introduced  at  the  triali 
relating  to  the  question  of  jurisdiction  was  the  testi-' 
mony  of  F.  W.  Brenzel  contained  in  the  Clerk's  Tran- 
script, starting  on  page  10  and  ending  on  page  17. 
This  e^ddence  simply  establishes  that  Lake  Tahoe  isi 
approximately  twelve  hundred  feet  deep  at  cei'tainj 
points ;  that  up  to  six  or  seven  years  ago  a  mail  boat 
made  regular  nms  to  various  points  on  the  lake  both! 
on  the  Nevada  and  California  sides  and  carried  pas-j 
sengers,  mail  and  provisions  back  and  forth;  thatj 
since  that  time  the  lake  is  used  for  recreational  pur-i 
poses  and  that  there  are  still  sight  seeing  boats  that' 
carry  passengers  all  around  the  lake  for  hire. 

It  is  further  apparent  that  this  Court  is  entitled  toj 
take  judicial  notice  of  further  facts  in  coimection  with] 
Lake  Tahoe  and  its  geographic  surroundings.  We  shalli 
hereinafter  cite  authority  to  that  effect. 

We  believe  that  the  Court  is  entitled  to  take  judi- 
cial notice  that  the  lake  is  about  twenty  miles  long  andj 
ten  miles  wide  and  in  most  parts  deep  enough  for  very 
considerable  navigation  by  boats  of  large  size;  that 
the  lake  is  completely  suromided  by  three  national 
forests,  namely:  Tahoe  National   Forest,  El   D(^rado 


NatioiLal  Forest  and  Toya'bee  National  Forest;  that 
the  lake  lies  on  the  boundary  line  between  'California 
and  Nevada,  with  lar^e  sections  of  the  lake  in  each 
state;  that  the  upper  Truckee  River  is  a  small  moun- 
tain stream  which  is  the  only  river  that  flows  into  the 
lake ;  that  the  lower  Truckee  flows  out  of  the  lake  and 
thence  through  Nevada,  teraiinatinis^  at  Lake  Pyramid, 
which  itself  has  no  outlet;  that  neither  of  these  rivers 
could  possibly  supi:)ort  any  navigation  hut  that  the 
lower  Truckee  River  is  susceptible  to  use  as  a  source 
of  electric  power;  that  there  is  no  commercial  flsh- 
ing  for  profit  in  the  lake;  that  the  lake  is  situated 
at  an  elevation  of  about  6,000  feet;  that  paved  State 
and  United  States  highways  enclose  the  entire  lake 
area  and  that  these  highways  connect  with  the  main 
State  highways;  that  the  Southern  Pacific  railroad 
lines  pass  through  the  nearby  city  of  Truckee. 


THE  LAW. 

STATUTES  AFFECTING  THE  JURISDICTION 
OF  THIS  COURT. 

We  believe  that  the  only  statutes  which  can  pos- 
sibly affect  the  question  here  involved  are  as  follows : 

1.  Article  I,  Section  8,  Clause  3,  United  States  Con- 
stitution :  ''Congress  shall  have  power  to  regulate  com- 
merce among  the  several  states." 

2.  Article  III,  Section  2,  Clause  1,  United  States 
Constitution:  *'Hie  Jurisdictional  power  shall  extend 
*  *  *  to  all  cases  of  admiralty  and  martime  jurisdic- 
tion." 


3.  Section  267,  of  the  Harbors  and  Navigation 
Code  of  the  State  of  California : 

'^Operation  of  ])ower  ])oat  at  more  than  five  nauti- 
cal miles  per  hour  in  certain  areas  y)rohi])ited: 
Application  of  section.  Every  owner,  operator,  or 
person  in  command  of  any  power  boat,  is  guilty  of 
a  misdemeanor  who  operates  it  or  pennits  it  to  be 
operated  at  a  speed  in  excess  of  five  nautical  miles 
per  hour  in  any  of  the  following  areas : 
"(a)  Within  100  feet  of  any  person  who  is  en- 
gaged in  the  act  of  bathing. 

''(b)  Within  200  feet  of  any: 

(1)  Beach  frequented  by  bathers. 

(2)  Swimming  float,  di^dng  platform,  or  life 
line. 

(3)  Way  or  landing  float  to  Avhich  boats  are 
made  fast  or  which  is  used  for  the  embarkation 
or  discliarge  of  passengers. 

''The  provisions  of  this  section  shall  apply  to  all 
waters  which  are  in  fact  navigable  regardless  of 
whether  they  are  declared  navigable  by  this  code. 
(Added  by  Stats.  1949,  ch.  566,  Sec.  2.)" 

It  is  apparent  that  the  jurisdiction  of  the  District 
Coui-t  must  spring  from  either  one  or  both  of  the  above 
constitutional  provisions.  Section  526m  of  Title  46 
under  which  this  action  was  jjrosecuted  is  contained 
as  a  part  of  the  whole  body  of  laws  enacted  by  the 
Congress  to  regulate  admiralty  and  maritime  affaii*s. 
It  is  our  beUef  that  when  Congress  enacted  such  law 
it  did  so  without  any  belief  that  the  ])ower  to  pass  such 
law  flowed  from  the  commerce  provision  of  the  Consti- 


tiition.  Accordingly,  if  that  premise  is  correct  the  real 
question  here  involved  is  whether  or  not  the  waters  of 
Lake  Tahoe  may  lawfully  be  made  a  part  of  the  whole 
maritime  jurisdiction  which  has  been  set  aside  to  the 
Federal  Government. 

We  have  studied  many  decisions  concerning  the 
power  of  Federal  Courts  to  take  jurisdiction  over  dif- 
ferent bodies  of  water  bordering-  and  lying  in  this 
country  but  have  been  unable  to  find  any  case  in  which 
the  Courts  have  seen  fit  to  apply  maritime  statutes 
to  any  inland  body  of  water  not  connected  to  the  sea. 

On  the  other  hand  a  number  of  decisions  have  estab- 
lished certain  inland  bodies  of  water  not  connected 
with  the  sea  to  be  subject  to  Federal  control  as 
navigable  bodies  of  water  useful  in  interstate  com- 
merce. 

During  the  early  years  of  this  nation  maritime  law 
was  applied  only  to  coastal  waters  and  those  inland 
waters  actually  affected  by  the  tide.  However,  as  the 
great  navigable  rivers  began  to  increase  in  importance 
as  arteiies  of  commerce,  the  Supreme  Court  of  the 
United  States  ruled  that  the  Federal  Government  had 
I)ower  over  such  waters  not  only  as  a  part  of  maritime 
jurisdiction  but  also  through  the  power  of  the  Courts 
to  regulate  interstate  commerce.  From  the  time  of  this 
decision  up  to  the  present  the  law  has  been  made  by 
judicial  o])imon  i-ather  than  any  further  statutory 
enactment  and  we  forthwith  proceed  to  a  discussion 
of  those  decisions. 


THE  LAW  OF  MARITIME  JURISDICTION. 

The  landmark  decision  of  the  Supreme  Court  in  the 
case  of  The  Propeller  Genesee  Chief  et  al  v.  Fitzhugh 
et  al,,  13  Law.  Ed.,  1058  also  cited  as  12  Howard  441, 
fully  discussed  the  meaning  of  the  Act  of  Congress  ex- 
tending the  jurisdiction  of  District  Courts  to  certain 
cases  on  the  Lakes  and  navigable  waters  connecting 
such  lakes.  The  decision  was  concerned  with  a  collision 
between  two  vessels  on  Lake  Ontario  and  the  question, 
of  course,  was  as  to  the  juiisdiction  of  Federal  Courts 
under  the  maritime  laws.  In  deciding  that  this  was 
indeed  a  proper  su})ject  of  maritime  law,  the  Court 
made  the  following  statement: 

''Again.  The  Union  is  formed  upon  the  basis  of 
equal  right  among  all  the  States.  Courts  of  ad- 
miralty have  been  found  necessary  in  all  com- 
mercial countries,  not  only  for  the  safety  and  con- 
venience of  commerce,  and  the  speedy  decision  of 
controversies,  where  delay  would  often  be  ruin, 
but  also  to  administer  the  laws  of  nations  in  a 
season  of  war,  and  to  detei'mine  the  validity  of 
captures  and  questions  of  prize  or  no  prize  in  a 
judicial  proceeding.  And  it  would  be  contrary  to 
the  first  principles  on  which  the  Union  was  formed 
to  confine  these  rights  to  the  States  bordering  on 
the  Atlantic,  and  to  the  tidewater  rivers  connected 
with  it,  and  to  deny  them  to  the  citizens  who 
border  on  the  lakes,  and  the  great  navigable 
streams  which  fiow  through  the  western  states. 
Certainly  such  was  not  the  intention  of  the  fram- 
ers  of  the  Constitution ;  and  if  such  be  the  con- 
struction finally  given  to  it  by  this  Court,  it  must 
necessarily  produce  great  public  inconvenience, 
and  at  the  same  time  fail  to  accomplish  one  of  the 


gi-eat  objects  of  the  framers  of  the  Constitution; 
that  is,  a  perfect  equality  in  the  rights  and  the 
privileges  of  the  citizens  of  the  different  states; 
not  only  in  the  laws  of  the  general  government, 
but  in  the  mode  of  administering  them.  That 
equality  does  not  exist,  if  the  commerce  on  the 
lakes  and  on  the  navigable  waters  of  the  West  are 
denied  the  benefits  of  the  same  courts  and  the  same 
jurisdiction  for  its  protection  which  the  Con- 
stitution secures  to  the  States  bordering  on  the 
Atlantic. 

"The  only  objection  made  to  this  jurisdiction  is 
that  there  is  no  tide  in  the  lakes  or  the  w^aters 
connecting  them :  and  it  is  said  that  the  admiralty 
and  maritime  juiisdiction,  as  known  and  under- 
stood in  England  and  this  country  at  the  time  the 
Constitution  was  adopted,  was  confined  to  the  ebb 
and  flow  of  the  tide. 

"Now,  there  is  certainly  nothing  in  the  ebb  and 
flow  of  the  Tide  that  makes  the  waters  peculiarly 
suitable  for  admiralty  jurisdiction,  nor  anything 
in  the  absence  of  a  tide  that  renders  it  unfit.  If  it 
is  a  ])ublic  navigable  water,  on  which  commerce 
is  carried  on  between  different  states  or  nations, 
the  reason  for  the  jurisdiction  is  precisely  the 
same.  And  if  a  distinction  is  made  on  that  ac- 
count, it  is  merely  arbitrary,  \\athout  any  founda- 
tion in  reason;  and,  indeed,  would  seem  to  be  i!i- 
consistent  with  it." 

It  vdW  be  seen  that  the  fundamental  reason  for 
empowering  the  national  Courts  to  regulate  maritime 
matters  lies  in  the  necessity  for  uniform  administra- 
tion of  such  matters  for  the  obvious  reasf>ri  thnt  ships 
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moving  in  commerce  up  and  down  our  coast  or  from 
one  state  to  another  would  be  unreasonably  burdened 
by  a  variety  of  State  legislation  requiring  many  dis- 
similar standards.  Note  that  the  Court  emphasizes  tlie 
importance  of  this  factor  in  the  event  of  w'ar  or  other 
national  emergency.  We  think  this  Court  should  fur- 
ther note  that  these  reasons  entirely  lose  their  cogency 
when  one  attempts  to  apply  them  to  waters  totally  un- 
connected, however  remotely,  to  the  sea.  Although  we, 
of  course,  can  conceive  that  certain  boats  of  small  size 
can  actually  be  moved  from  an  inland  body  of  water 
to  a  body  of  w^ater  connected  with  the  sea. 

In  the  case  of  Jackson  v.  The  Steam  Boat  Magnolia, 
15  Law.  Ed.  909,  61  U.S.  343,  the  Court  again  con- 
sidered the  question  of  jurisdiction  of  District  Courts 
in  the  event  of  collisions  on  public  navigable  rivers 
above  the  tidal  flow  and  reached  the  same  conclusion. 
The  Court  stated: 

^^In  conclusion,  we  repeat  what  we  then  said, 
that  'courts  of  admiralty  have  been  foimd  neces- 
sary in  all  commercial  countries,  not  only  for  the 
safety  and  convenience  of  commerce  and  a  speedy 
decision  of  controvei*sies  where  delay  would  be 
ruin,  but  also  to  administer  the  laws  of  nations 
in  a  season  of  war,  and  to  determine  the  validity 
of  captures  and  questions  of  prize  or  no  prize  in 
a  judicial  proceeding.  And  it  would  be  contrary 
to  the  first  principles  on  which  this  Union  was 
formed,  to  confine  these  rights  to  the  States  bor- 
dering on  the  Atlantic,  and  to  the  tide  water  rivers 
connected  with  it,  and  to  deny  them  to  the  citizens 
who  border  on  the  lakes,  and  the  great  navigable 


streams  of  the  Western  States.  Certainly  such 
was  not  the  intent  of  the  framers  of  the  Consti- 
tution; and  if  such  be  the  construction  finally 
given  to  it  by  this  court,  it  must  necessarily  pro- 
duce great  public  inconvenience,  and  at  the  same 
time  fail  to  accomplish  one  of  the  great  objects 
of  the  framers  of  the  Constitution ;  that  is,  perfect 
equality  in  the  rights  and  privileges  of  the  citizens 
of  the  diiferent  States,  not  only  the  mode  of  ad- 
ministering them/ 

''The  decree  of  the  court  helotv,  dismissing  the 
libel  for  ivant  of  jurisdiction,  is  therefore  re- 
versed; and  it  is  ordered  that  the  record  he  re- 
mitted, with  directions  to  further  proceed  in  the 
case  as  to  lata  and  justice  may  appertain." 

Again  the  reasoning  of  the  Court  for  applying  mari- 
time law  to  important  inland  waters  seems  to  rest  upon 
the  importance  of  uniform  application  of  such  laws 
among  all  the  States.  Again  we  fail  to  see  how  this 
reasoning  can  be  applied  to  any  inland  body  of  water 
not  accessible  to  or  from  the  sea. 

In  the  case  of  The  Steamer  Daniel  Ball  v.  United 
States,  10  Wall.  557,  19  Law.  Ed.  999,  the  Couri  con- 
sidered the  question  of  the  power  of  Congress  to  regu- 
late by  way  of  licensing  the  movements  of  any  vessel 
upon  the  bays,  lakes,  rivers  or  other  navigable  waters 
of  the  United  States.  We  call  the  Court's  attention 
to  the  following  language  contained  in  this  decision: 

t"A  diiferent  test  must,  therefore,  be  applied  to 
determine  the  navigability  of  our  rivers,  and  that 
is  found  ill  tlieii-  navigable  capacity.   ^Pliose  rivers 
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law  which  are  navigable  in  fact.  And  they  are 
susceptil)le  of  being  used,  in  their  ordinary  con- 
dition, as  highways  for  commerce,  over  which 
trade  and  travel  are  or  may  be  conducted  in  the 
customary  modes  of  trade  and  travel  on  water. 
And  they  constitute  na viewable  waters  of  the 
United  States  within  the  meaning  of  the  Acts  of 
Congress,  in  contradistinction  from  the  navigable 
waters  of  the  States,  when  they  form  in  their  ordi- 
nary condition  by  themselves,  or  by  uniting  with 
other  waters,  a  continued  highway  over  which 
conmierce  is  or  may  be  carried  on  with  other 
States  or  foreign  countries  in  the  customary 
modes  in  wliich  sucli  commerce  is  conducted  by 
water." 

**We  answer  that  the  present  case  relates  to  trans- 
portation on  the  navigable  waters  of  the  United 
States,  and  we  are  not  called  upon  to  express  an 
opinion  upon  the  power  of  Congress  over  inter- 
state commerce  when  carried  on  by  land  transpor- 
tation. And  we  answer  further,  that  we  are  un- 
able to  draw  any  clear  and  distinct  line  between 
the  authority  of  Congress  to  regulate  an  agency 
employed  in  commerce  between  the  States,  when 
that  agency  extends  through  two  or  more  States, 
and  when  it  is  confined  in  its  action  entirely  within 
the  limits  of  a  single  State.  If  its  authority  does 
not  extend  to  an  agency  in  such  commerce  when 
that  agency  is  confined  within  the  limits  of  a  State, 
its  entire  authority  over  interstate  commerce  may 
be  defeated.  Several  agencies  combining,  each  tak- 
ing up  the  commodity  transported  at  the  boundary 
line  at  one  end  of  a  State,  and  leaving  it  at  the 
boundary  line  at  the  other  end,  the  federal  juris- 
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diction  would  be  entirely  ousted,  and  the  consti- 
tutional provision  would  become  a  dead  letter." 

It  would  seem  from  this  language  that  the  mere  fact 
that  an  inland  body  of  water  may  happen  to  lie  upon 
the  borders  between  two  states  is  of  no  importance 
unless  it  is  actually  a  highway  of  commerce  or  unless 
it  can  be  held  to  be  a  part  of  maritime  jurisdiction, 
through  connection  with  the  sea. 

It  seems  likewise  apparent  from  the  ruling  of  the 
Coui-t  in  the  Daniel  Ball  case,  supra,  that  there  is  a 
clear  distinction  between  the  meaning  of  the  term 
"Navig"a]>ility''  for  the  purpose  of  determining  State 
rights  to  the  beds  of  such  waters  and  the  term  ' '  na\dga- 
bility"  when  applied  to  the  question  of  jurisdiction 
of  the  federal  government. 

In  the  case  of  Perry  v.  Hawes,  48  Law.  Ed.  73,  191 
U.S.  17,  the  Court  considered  a  case  in  which  the  plain- 
tiff sought  to  enforce  a  lien  for  repairs  of  a  vessel 
which  was  being  used  in  navigating  the  Erie  Canal. 
The  Court  held  that  the  federal  government  had  juris- 
diction for  the  reason  that  the  canal  itself  connected 
waters  which  gave  access  to  commTmication  between 
ports  and  places  in  different  states  and  territories. 
Note  the  language  of  the  Court  at  page  78  where  it  is 
said: 

"It  is  not  intended  here  to  intimate  that,  if  the 
waters,  though  navigable  and  wlioUy  territorial 
and  used  only  for  local  traffic,  such,  for  instance, 
as  the  intei'ior  lakes  of  the  State  of  New  York, 
they  are  to  be  considered  as  navigable  waters  of 
the  United  States." 
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The  case  of  London  Guarantee  Co.  v.  Industrial 
Accident  Commission,  279  U.S.  109,  73  Law.  Ed.  632, 
was  an  appeal  from  the  Supreme  Court  of  the  State  of 
California  involving  the  application  of  the  Work- 
men's Compensation  Act  of  the  State  to  maritime  in- 
juries in  the  coastal  waters.  The  facts  were  concerned 
with  the  drowning  of  the  decedent  in  Santa  Monica 
Bay  while  employed  by  a  pleasure  fishing  company. 
This  decision  fully  discusses  the  development  of  mari- 
time law  and  makes  it  clear  that  in  such  a  tort  action 
the  locality  of  the  accident  is  controlling  and  that  the 
compensation  law  of  the  State  is  inapplicable.  The 
decision  emphasizes  the  importance  of  applying  char- 
acteristic rules  and  regulations  to  all  maritime  acci- 
dents in  order  to  promote  harmony  in  the  equal  appli- 
cation of  such  laws  to  all  persons  employed  in  mari- 
time work. 

Again  the  Supreme  Court  emphasizes  the  fact  that 
tlie  accident  took  place  on  a  body  of  water  connected 
to  the  sea.  Note,  further,  that  the  particular  vessel 
involved  was  not  engaged  in  interstate  commerce  and 
that  the  Court  took  jurisdiction  solely  under  Article 
III,  Section  2  of  the  Constitution  rather  than  the  Com- 
merce clause.   In  this  connection  the  Court  stated : 

''Difficulties  attend  every  attempt  to  define  the 
exact  limits  of  admiralty  jurisdiction,  ])ut  it  can- 
not l)e  made  to  depend  upon  the  power  of  Congress 
to  regulate  commerce  as  conferred  in  the  Consti- 
tution. They  are  entirely  distinct  things  having  no 
necessary  connection  with  one  another,  and  are 
conferred  in  the  Constitution  hy  the  separate  and 
distinct  grants." 
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Again  the  question  of  distinction  between  power  of 
tlie  federal  government  under  the  commerce  clause 
and  vuider  the  maritime  clause  is  made  clear  in  the 
case  of  The  Lucky  Linchf  decided  'by  the  5th  Circuit 
Coui't  of  Appeals,  76  Fed.  (2d)  561.  This  decision 
was  concerned  with  a  vessel  navigating  in  the  Harvey 
Canal  and  the  question  whether  or  not  the  Collector  of 
Customs  had  a  right  of  seizure.  During  the  course 
of  the  decision  holding  that  the  seizure  was  proper  the 
Court  stated: 

''Appellants,  to  support  their  view  that  the  Fran- 
icovich  Canal  is  not  a  navigable  water,  to  which 
the  admiralty  and  maritime  jurisdiction  extends, 
rely  on  Gulf  &  I.  R.  Co.  v.  Davis  (D.C.),  26  F. 
(2d)  930;  Id.  (C.  C.  A.  )  31  F.  (2d)  109;  United 
States  V.  Doughton   (C.C.A.),   62  F.    (2d)    936; 
Leovy  v.  United  States,  177  U.S.  621;  20  S.  Ct. 
797,  44  L.Ed.  914;  United  States  v.  President, 
etc.,  of  Jamaica  (C.C.A.),  204  F.  759.  These  cases 
are  concerned  not  with  admiralty  and  maritime 
jurisdiction,  1)ut  with  the  power  of  Congress  over 
public  waters  suscepti])le  of  being  used  as  high- 
ways  for   interstate   or  foreign   commerce.    The 
argmnent  that  they  measure  the   limits   of   ad- 
miralty jurisdiction  'is  a  complete  misconception 
of  what  the  admiralty  jui-isdiction  is  under  the 
Constitution  of  the  United  States.     Its  jurisdic- 
tion is  not  limited  to  transportation  of  goods  and 
passengers  from  one  state  to  another,   or  from 
the  United  States  to  a  foreign  country,  but  de- 
pends upon  the  jurisdiction  conferred  in  article 
3,   Sec.   2,   extending  the  judicial   jK)wer   of  the 
United  States  to  all  cases  of  admiralty  and  mari- 
time jurisdiction.' 
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''Mr.  Justice  Clifford,  in  The  Belfast,  7  Wall. 
624,  640,  19  L.Ed.  266,  said:  'Difficulties  attend 
every  attempt  to  define  the  exact  limits  of  ad- 
miralty jurisdiction,  but  it  cannot  be  made  to 
depend  upon  the  power  of  Congress  to  regulate 
commerce,  as  conferred  in  the  Constitution.  They 
are  entirely  distinct  things,  having  no  necessary 
connection  with  one  another,  and  are  confeiTed  in 
the  Constitution,  by  separate  and  distinct  grants." 

The  authorities  seem  to  uniformly  hold  that  as  to 
regulation  of  crimes  and  torts  the  ciuestion  of  State  or 
Federal  control  is  determined  entirely  by  the  locality 
of  the  crime  or  tort.  We  believe  the  decision  which 
discusses  this  question  most  fully  is  the  decision  of  the 
Supreme  Court  in  the  case  of  Southern  Pacific  v. 
Jensen,  244  U.S.  206,  61  L.Ed.  1086.  This  was  an  ap- 
peal from  the  Court  of  Appeals  of  the  State  of  New 
York  and  was  concerned  with  the  question  of  the  ap- 
plication of  the  New  York  Compensation  Act  to  an 
injury  to  a  longshoreman  w^orking  on  a  steamship  go- 
ing between  ports  of  diiferent  states,  Init  injured  while 
it  was  lying  at  a  pier  in  the  North  River.  The  Court 
held  that  the  state  law  did  not  apply  and  that  the 
maritime  laws  covered  such  an  accident.  The  Court 
stated : 

''The  civil  jurisdiction  in  admiralty  in  cases  ex- 
contractu  is  dependent  upon  the  subject  matter; 
in  cases  ex  delicto  it  is  dependent  upon  locality. 
In  cases  of  the  latter  class,  if  the  cause  of  action 
arises  ui)on  navigable  waters  of  the  United  States, 
even  though  it  be  upon  a  vessel  engaged  in  com- 
merce wholly  intrastate,  or  upon  one  not  engaged 
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in  commerce  at  all,  or  not  upon  any  vessel,  the 
maritime  courts  have  jurisdiction." 

And  note  the  language  of  the  Court  as  follows: 

''In  the  very  realm  of  navigation,  the  authority 
of  the  states  to  establish  regulations  effective 
within  their  own  borders,  in  the  absence  of  ex- 
clusive legislation  by  Congress,  has  been  recog- 
nized from  the  l)eginning  of  our  government  under 
the  Constitution.  *  *  * 

"In  each  of  these  cases  except  the  last,  which  re- 
lated to  intrastate  transport  the  state  regulation 
had  an  incidental  effect  upon  the  very  conduct  of 
navigation  in  interstate  or  foreign  commerce." 


f  In  the  case  of  Atlantic  Transport  Co.  v.  Imhrovek, 
234  U.S.  52,  58  L.Ed.  1208,  the  Court  considered  a 
case  involving  injury  to  a  stevedore  which  occurred  on 
board  ship  while  lying  in  the  port  of  Baltimore.  The 
Court  held  that  maritime  law  applied.  The  decision 
discusses  the  scope  of  admiralty  jurisdiction  at  some 
length  and  we  call  this  Court's  attention  to  the  follow- 
ing language : 

"We  do  not  find  it  necessary  to  enter  upon  this 
broad  inquiiy.  As  this  court  has  observed,  the 
])recise  scope  of  admiralty  jurisdiction  is  not  a 
matter  of  'obvious  principle  or  of  very  accurate 
history.'  The  Blackheath  (United  States  v. 
Evans)  195  U.S.  361,  365,  367,  49  L.Ed.  236-238, 
25  Sup.  Ct.  Rep.  46.  And  we  are  not  now  con- 
cerned with  the  extreme  cases  whicb  are  hypo- 
thetically  presented.  Even  if  it  be  assumed  that 
the  i'cquirement  as  to  locality  in  tort  cases,  while 
indispensable,  is  not  necessarily  exclusive,  still  in 
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the  present  case  the  wrong  which  was  subject  of 
the  suit  was,  we  think,  of  a  maritime  nature,  and 
hence  the  district  court,  from  any  point  of  view, 
had  jurisdiction.  The  petitioner  contends  that  a 
maritime  tort  is  one  arising  out  of  an  injury  to  a 
ship,  caused  by  the  negligence  of  a  ship  or  a  per- 
son, or  out  of  an  injury  to  a  person  by  the  negh- 
gence  of  a  ship;  that  there  must  either  be  an  in- 
jury to  a  ship,  inchiding  therein  the  negUgence 
of  her  owners  or  mariners ;  and  that,  as  there  was 
no  negligence  of  the  shij^  in  the  present  case,  the 
tort  was  not  maritime.  This  view  we  deem  to  be 
altogether  too  narrow." 

It  is  apparent  that  admiralty  and  maritime  jurisdic- 
tion has  been  extended  to  include  navigable  bodies  of 
water  sej^arated  by  great  distances  from  the  sea;  but 
again  we  wish  to  jioint  out  that  there  is  apparently  no 
case  of  controlling  authority  in  which  the  maritime 
jurisdiction  has  been  extended  to  waters  totally  un- 
connected with  the  sea  either  artificially  or  naturally. 
An  early  decision  of  the  District  Court  of  New  York, 
In  re  Lo7ig  Island  Transportation  Com  pan  tj,  5  Fed. 
599,  contains  a  rather  complete  summary  of  all  the 
Federal  decisions  up  to  that  time  Avhich  relate  to  the 
extent  of  Federal  Jurisdiction  over  navigable  waters. 
The  particular  facts  in  that  case  were  concerned  with 
the  application  of  the  Act  limiting  liability  of  ship 
owners  operating  vessels  on  the  East  River  in  New 
York  State.  The  Court  defines  maritime  torts  as  fol- 
lows : 

"Maritime  torts,  on  the  other  hand,  are  all  in- 
juries, trespasses  and  unlawful  or  injurious  acts 
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done  and  eomniitted  on  the  sea  or  navigable  waters 
connected  with  the  ocean.  Their  character  as  mari- 
time depends  exckisively  on  the  place  where  they 
are  committed.  While  there  are  serions  questions 
as  to  what  waters  are  properly  to  be  included 
under  the  term  'navigal)le  waters',  or  waters  con- 
nected with  the  sea,  there  is  no  question  that  the 
waters  over  which  this  vessel  ran  are  subject  to 
the  admiralty  jurisdiction,  and  that  all  torts  there 
committed  are  maritime  torts." 

This  is  the  only  decision  which  we  have  read  which 
states  in  so  many  words  that  admiralty  jurisdiction  is 
conJfined  to  waters  connected  in  one  way  or  another 
with  the  sea.  We  do  not,  of  course,  assert  that  this 
old  decision  by  a  District  Court  is  conclusive  authority 
for  determination  of  this  perplexing  problem. 

In  Escanaha  Co.  v.  Chicago,  107  U.S.  691,  27  L.Ed. 
442,  the  question  of  the  power  of  the  State  of  Illinois 
to  construct  bridges  over  navigable  waters  came  before 
the  Supreme  Court.  This  decision  is  authority  for  the 
proposition  that  even  though  waters  are  clearly  nav- 
igal)le  the  rights  of  the  states  to  exercise  authority  of 
all  kinds  upon  such  waters  remains  paramount  until 
specific  Act  of  Congress  clearly  supercedes  the  State 
authority  in  any  given  activity.  The  Court  spoke  as 
follows : 

"The  power  vested  in  the  General  Government  to 
regulate  interstate  and  foreign  commerce  involves 
the  control  of  the  waters  of  the  United  States 
which  are  navigable  in  fact,  so  far  as  it  may  be 
necessary  to  insure  their  free  navigation,  when  by 
themselves  or  their  comiection  with  other  waters 
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tliey  form  a  continuous  channel  for  commerce 
among  the  States  or  with  foreign  countries.  The 
Daniel  Ball  10  Wall.  557  (77  U.S.  XIX,  999). 
Such  is  the  case  with  the  Chicago  River  and  its 
branches.  The  common  law  test  of  the  nevigability 
of  waters,  that  they  are  subject  to  the  ebb  and 
flow  of  the  tide,  grew  out  of  the  fact  that  in 
England  there  are  no  waters  navigable  in  fact,  or 
to  any  great  extent,  Avhich  are  not  also  affected 
by  the  tide.  That  test  has  long  since  been  discarded 
in  this  country.  Vessels  larger  than  any  which 
existed  in  England,  when  that  test  was  established, 
now  navigate  rivers  and  inland  lakes  for  more 
than  a  thousand  miles  beyond  the  reach  of  any 
tide.  That  test  only  becomes  important  when  con- 
sidering the  rights  of  riparian  owners  to  the  bed 
of  the  stream,  as  in  some  States  it  governs  in  that 
matter. 

* '  The  Chicago  River  and  its  branches  must,  there- 
fore, be  deemed  navigable  waters  of  the  United 
States,  over  which  Congress  imder  its  commercial 
power  may  exercise  control  to  the  extent  necessary 
to  protect,  preserve  and  improve  their  free  navi- 
gation. 

''But  the  States  have  full  power  to  regulate  within 
their  limits  matters  of  internal  police,  including 
in  that  general  designation  whatever  will  promote 
the  peace,  comfort,  convenience  and  prosperity  of 
their  people.  *  *  * 

''The  doctrine  declared  in  these  several  decisions 
is  in  accordance  with  the  more  general  doctrine 
now  firmly  established,  that  the  commercial  power 
of  Congress  is  exclusive  of  state  authority  only 
when  the  subjects  upon  which  it  is  exercised  are 
national  in  their  character,  and  admit  and  require 
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uniformity  of  regulation  affecting  alike  all  the 
States.  Upon  such  subjects  only  that  authority 
can  act  which  can  speak  for  the  whole  country. 
Its  non-action  is,  therefore,  a  declaration  that  they 
shall  remain  free  from  all  regulation.  Welton  v. 
Mo.,  91  U.S.  275  (XXIII,  347);  Henderson  v. 
Mayor  of  N.  Y.,  92  Id.  259  (XXIII,  543)  ;  Mohile 
Co.  V.  Kimhall,  102  Id.  691  (XXVI,  238). 

''On  the  other  hand,  where  the  subjects  on  which 
the  power  may  ])e  exercised  are  local  in  their 
nature  or  operation,  or  constitute  mere  aids  to 
coimnerce,  the  authority  of  the  State  may  be  ex- 
erted for  their  regulation  and  management  until 
Congress  interferes  and  supersedes  it.  As  said  in 
County  of  Mohile  v.  Kimball:  'The  uniformity  of 
commercial  regulations,  which  the  grant  to  Con- 
gress was  designed  to  secure  against  conflicting 
state  provisions,  w^as  necessarily  intended  only  for 
cases  w^here  such  uniformity  is  practicable.  Where 
from  the  nature  of  the  subject  or  the  sphere  of  its 
operation,  the  case  is  local  and  limited,  special 
regulations,  adapted  to  the  immediate  locality, 
could  only  have  been  contemplated.  State  action 
upon  such  subjects  can  constitute  no  interference 
with  the  commercial  power  of  Congress  for  when 
that  acts,  the  state  authority  is  superceded.  Inac- 
tion of  Congress  upon  these  subjects  of  a  local 
nature,  or  operation,  unlike  its  inaction  upon  mat- 
ters affecting  all  the  States  and  requiring  uni- 
formity of  regulation,  is  not  to  be  taken  as  a 
declaration  that  nothing  shall  be  done  in  respect 
to  them,  but  is  rather  to  be  deemed  a  declaration 
that  for  the  time  being  and  until  it  sees  fit  to  act 
they  may  be  regulated  h\  State  authority.'  102 
U.S.  699  (XXVI,  240)."^ 
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We  will  not  attempt  to  cite  to  this  Court  dictionary 
or  textbook  definitions  as  to  what  constitutes  the  mean- 
ing of  the  term  commerce,  the  Supreme  Court  itself 
has  obviously  never  been  able  to  fix  any  exact  defini- 
tion covering  every  aspect  of  this  complicated  question. 

In  the  case  of  Hopkins  v.  U.  S.,  171  U.S.  578,  43 
L.  Ed.  290,  the  Court  did  define  commerce  in  the  fol- 
lowing language: 

"Definitions  as  to  what  constitutes  interstate  com- 
merce are  not  easily  given  so  that  they  shall 
clearly  define  the  full  meaning  of  the  term.  We 
know  from  the  cases  decided  in  this  court  that 
it  is  a  term  of  very  large  significance.  It  compre- 
hends, as  it  is  said,  intercourse  for  the  purposes 
of  trade  in  any  and  all  its  forms,  including  trans- 
portation, purchase,  sale  and  exchange  of  com- 
modities between  the  citizens  of  different  states 
and  the  power  to  regulate  it  embraces  all  the  in- 
struments b}^  which  such  commerce  may  be  con- 
ducted." 

In  U.  S.  V.  The  Steamer  Montello,  11  Wall.  416,  20 
L.  Ed.  191,  the  Fox  River  of  the  State  of  Wisconsin 
was  considered  by  the  Supreme  Court  as  to  its  navi- 
gability as  a  highway  of  interstate  commerce.  This 
case  is  authoi'ity  for  the  proposition  that  the  Courts 
may  take  .judicial  notice  of  the  principal  geographical 
features  of  any  important  body  of  water  in  making 
such  determination.  In  that  connection  tlie  Court 
said :  M 

'*We  are  supposed  to  know  judicial!}^  the  princi- 
pal features  of  the  geography  of  our  country  and. 
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as  a  part  of  it,  what  streams  are  public  navigable 
waters  of  the  United  States." 

The  Court  then  went  on  to  point  out  that  even  though 
it  had  examined  many  histories  and  geographies  the 
data  was  insufficient  to  supply  necessary  infoi-mation 
to  fix  navigability.  The  object  of  this  suit  was  to  en- 
force collection  of  penalties  alleged  to  be  owing  to 
the  United  States  for  failure  to  comply  with  certain 
maritime  regulations.  We  are  somewhat  puzzled  as 
to  the  exact  meaning  of  the  ruling  of  the  Court  in 
holding  that  maritime  regulations  could  not  be  ap- 
plied on  the  evidence  adduced  in  addition  to  those 
facts  which  were  made  evidence  by  way  of  judicial 
notice.  It  would  appear  to  us  that  this  case  is  analo- 
gous to  the  case  now  under  consideration  in  many 
respects.  In  The  Montello  the  water  was  obviously 
susceptible  to  na^dgation  by  large  steamers  and  the 
Court  points  out  that  commerce  is  carried  on  over 
such  waters  destined  for  other  states  from  Wisconsin 
and  likewise  the  water  is  used  for  carriage  of  goods 
entering  the  state  from  other  states  and  foreign  coun- 
tries. Clearly  such  waters  under  earlier,  as  well  as 
later,  rulings  of  the  Court  constituted  navigable 
waters  for  the  purpose  of  detcT-mining  title  and  like- 
wise the  power  of  Congress  to  regulate  interstate  com- 
merce. Just  as  clearly  the  decision  of  the  Court  holds 
that  maritime  regulations  cannot  be  applied  on  such 
class  of  water.  The  distinction,  of  course,  between 
The  Montello  and  the  case  of  Phil  Davis  as  to  the 
facts  involved  lies  in  the  fact  that  T>ake  Tahoe  bisects 
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the  California-Nevada  State  line.  However,  we 
strongly  urge  that  the  language  of  the  Court  in  hold- 
ing that  a  maritime  regulation  may  not  be  applied 
on  waters  not  having  connection  with  other  waters  so 
as  to  form  a  continued  highway  over  which  commerce 
may  be  carried  on  with  other  states  or  foreign  coun- 
tries should  be  carefully  considered  by  this  Court. 

We  believe  that  the  most  important  decision  of  the 
Supreme  Court  relating  to  the  quality  and  extent  of 
commerce  necessary  to  impress  a  water  with  navigable 
character  is  the  case  of  Leovy  v.  U.S.,  177  U.  S.  622, 
44  L.  Ed.  914. 

The  facts  of  this  case  were  concerned  with  deter- 
mining whether  the  waters  of  a  by-pass  or  stream 
caused  by  the  overflow  of  the  Mississij^pi  River  and 
forming  a  channel  between  the  river  and  the  Gulf  of 
Mexico  were  navigable  waters  of  such  character  that 
the  United  States  would  have  authority  to  prevent 
the  construction  of  a  dam  erected  in  the  by -pass. 
After  reviewing  the  earlier  authorities  on  this  subject 
the  Supreme  Court  stated: 

^'It  is  a  safe  inference  from  these  and  other 
cases  to  the  same  effect  which  might  be  cited 
that  the  term,  'navigable  waters  of  the  United 
States,'  has  reference  to  commerce  of  a  substan- 
tial and  permanent  character  to  be  conducted 
thereon.  The  power  of  Congress  granted  to  regu- 
late such  waters  is  not  expressly  granted  in  the 
Constitution,  but  it  is  a  power  incidental  to  the 
express  'power  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  states,  and  with 
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the  Indian  tribes;^  and  with  reference  to  which 
the  observation  was  made  by  Chief  Justice  Mar- 
shall, that  'it  is  not  intended  to  say  that  these 
words  comprehend  that  commerce  which  is  com- 
pletely internal,  which  is  carried  on  between  man 
and  man  in  a  state,  or  between  different  parts  of 
the  same  state,  and  which  does  not  extend  to  or 
affect  other  states.'  Gibbons  v.  Ogden,  9  Wheat. 
194,  6  L.  ed.  69. 

*' While,  therefore,  it  may  not  be  easy  for  a  court 
to  define  the  size  and  character  of  a  stream  which 
would  place  it  within  the  category  of  'navigable 
waters  of  the  United  States,'  or  to  define  what 
traffic  shall  constitute  'commerce  among  the 
states,'  so  as  to  make  such  questions  sheer  mat- 
ters of  law,  yet,  in  construing  the  legislation  in- 
volved in  the  case  before  us,  we  may  be  permitted 
to  see  that  it  was  not  the  intention  of  Congress 
to  interfere  with  or  prevent  the  exercise  by  the 
State  of  Louisiana  of  its  power  to  reclaim  swamp 
and  overflowed  lands  bj^  regulating  and  con- 
trolling the  current  of  small  streams  not  used 
habitually  as  arteries  of  interstate  commerce. 

"The  trial  judge  instructed  the  jury  as  follows: 
'What  is  a  navigable  water  of  the  United  States? 
It  is  a  navigable  water  which,  either  of  itself, 
or  in  connection  with  other  water,  permits  a  con- 
tinuous journey  to  another  state.  If  a  stream  is 
na^dgable,  and  from  that  stream  you  can  make 
a  journey  by  water,  by  boat,  by  one  of  the  princi- 
pal methods  used  in  ordinary  commerce,  to  an- 
other state  from  the  state  in  which  you  start  on 
that  journey,  that  is  a  navigable  water  of  the 
United  vStates.  It  is  so  called  in  contradistinction 
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to  waters  wliieb  arise  and  come  to  an  end  within 
the  boundaries  of  the  state.  *  *  *  But,  if  from 
the  water  in  one  state  you  can  travel  by  water 
continuously  to  another  state,  and  the  water  is 
a  navigable  water,  then  it  is  a  navigable  stream 
of  the  United  States.  *  *  *  If  it  was  navigable, 
and  connected  with  waters  that  permitted  a 
journey  to  another  state,  then  it  is  a  navigable 
water  of  the  United  States.'  And  again:  'But 
the  fact  I  wish  to  impress  upon  you  is  this,  that 
it  is  not  absolutely  necessary  that  you  should  find 
that  there  was  navigability  all  the  way  from  the 
Jiunp  out  to  the  gulf,  because  if,  from  some  point 
beyond  the  place  where  Mr.  Robert  S.  Leovy 
built  this  dam,  towards  the  Mississippi  river,  the 
stream  was  navigable,  then  it  would  be  a  navi- 
gable stream  of  the  United  States,  because  it 
would  connect  with  the  Mississippi  river.' 

''If  these  instructions  were  correct,  then  there  is 
scarcely  a  creek  or  stream  in  the  entire  country 
which  is  not  a  navigable  water  of  the  United 
States.  Nearly  all  of  the  streams  on  which  a 
skiff  or  small  lugger  can  float  discharge  them- 
selves into  other  streams  or  waters  flowing  into 
a  river  which  traverses  more  than  one  state,  and 
the  mere  capacity  to  pass  in  a  boat  of  any  size, 
however  small,  from  one  stream  or  rivulet  to  an- 
other, the  jury  is  informed,  is  sufficient  to  con- 
stitute a  navigable  water  of  the  United  States. 

"Such  a  ^dew  would  extend  the  paramount  juris- 
diction of  the  United  States  over  all  the  flomng 
waters  in  the  states,  and  would  subject  the  officers 
and  agents  of  a  state,  engaged  in  constructing 
levees  to  I'estrain  overflowing  riA'ers  within  their 
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banks,  or  in  regulating  the  channels  of  small 
streams  for  the  purposes  of  internal  commerce, 
to  fine  and  imprisonment,  unless  permission  be 
first  obtained  from  the  Secretary  of  War.  If  such 
were  the  necessary  construction  of  the  statutes 
here  involved,  their  validity  might  well  be  ques- 
tioned. But  we  do  not  so  understand  the  legisla- 
tion of  Congress.  When  it  is  remembered  that 
the  source  of  the  power  of  the  general  government 
to  act  at  all  in  this  matter  arises  out  of  its  power 
to  regulate  commerce  with  foreign  countries  and 
among  the  states,  it  is  obvious  that  what  the  Con- 
stitution and  the  acts  of  Congress  have  in  view 
is  the  promotion  and  protection  of  commerce  in 
its  international  and  interstate  aspect,  and  a  prac- 
tical construction  must  be  put  on  these  enact- 
ments as  intended  for  such  large  and  important 
purposes. 

'^We  also  think  that  these  instructions  are  open 
to  the  further  criticism  that  they  contain  no 
reference  to  the  nature  or  extent  of  the  trafl&c 
or  trade  carried  on  in  Red  Pass  before  the  erec- 
tion of  the  dam.  Indeed,  the  charge  necessarily 
implies  that  the  defendant  was  guilty  if  there 
was  merely  a  capacity  for  passing  from  Red  Pass 
into  the  Mississippi  river  on  any  sort  of  a  boat. 
Very  different  was  the  view  expressed  by  Chief 
Justice  Shaw  when  he  said  it  is  not  'every  small 
creek  in  which  a  fishing  skiff  or  gunning  canoe 
can  be  made  to  float  at  high  water,  which  is 
deemed  navigable.'  But  in  order  to  give  it  the 
character  of  a  navigable  stream  it  must  be  gener- 
ally and  commonly  useful  to  some  purpose  of 
trade  or  agriculture.  (Rovve  v.  Granite  Bridge 
C^orp.)  21  Pick.  344. 
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"We  have  read  the  testimony  offered  on  behalf 
of  the  United  States  to  show  the  kind  and  extent 
of  the  navigation  of  the  Red  Pass,  and  there  is 
no  view  we  can  take  of  it  that  warranted  the 
jury  in  finding  that  interstate  commerce  was  ever 
transacted  there." 

The  1930  decision  of  the  Supreme  Court  in  the  case 
of  Z7.  ,S'.  V.  Utah,  75  L.  ed.  844,  283  U.  S.  64,  would 
seem  to  be  a  decision  that  is  important  in  resohdng 
the  present  question.  This  case  was  largely  concerned 
with  the  question  of  title  to  the  beds  of  certain  rivers 
running  through  the  state  of  Utah  and  into  Arizona, 
including  the  Colorado  River.  The  Court  incidentally 
discussed  the  question  of  navigability  of  such  rivers 
for  the  purpose  of  Federal  regulation  and  control. 
Much,  historical  and  geographical  evidence  was  sub- 
mitted by  way  of  the  findings  of  a  master.  The  Court 
had  occasion  to  discuss  the  important  question  of  the 
prospective  use  of  the  Colorado  River  for  substantial 
commerce  in  the  future  as  related  to  the  characteris- 
tics of  the  adjacent  town  and  settlements  along  the 
river.   In  this  connection  the  Court  stated: 

"The  question  of  that  susceptibility  in  the  ordi- 
nary condition  of  the  rivers,  rather  than  the  mere 
manner  or  extent  of  actual  use,  is  the  crucial 
question.  The  government  insists  that  the  uses 
of  the  rivers  have  been  more  of  a  private  nature 
than  of  a  public,  commercial  sort.  But,  assuming 
this  to  be  the  fact,  it  cannot  l)e  regarded  as  con- 
trolling when  the  rivers  are  shown  to  be  capable 
of  commercial  use.  The  extent  of  existing  com- 
merce is  not  the  test.   The  evidence  of  the  actual 
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use  of  streams,  and  especially  of  extensive  and 
continued  use  for  commercial  x)urposes,  may  be 
most  persuasive,  but  where  conditions  of  explora- 
tion and  settlement  explain  the  infrequency  or 
limited  nature  of  such  use,  the  susceptibility  to 
use  as  a  highway  of  commerce  may  still  be  satis- 
factorily proved.  As  the  court  said,  in  Packer  v. 
Bird,  137  U.  S.  661,  667,  34  L.  ed.  819,  820,  11 
S.  Ct.  210:  'It  is,  indeed,  the  susceptibility,  to 
use  as  highways  of  commerce  which  gives  sanc- 
tion to  the  public  right  of  control  over  navigation 
upon  them,  and  consequently  to  the  exclusion  of 
private  ownership,  either  of  the  waters  or  soils 
under  them.'  In  Economy  Light  &  P.  Co.  v. 
United  States,  256  U.  S.  113,  122,  123,  65  L.  ed. 
847,  854,  855,  41  S.  Ct.  409,  the  court  quoted  with 
approval  the  statement  in  The  Montello  (United 
States  V.  The  Montello)  20  Wall.  430,  22  L.  ed. 
391,  supra,  that  'the  capability  of  use  by  the 
public  for  purposes  of  transportation  and  com- 
merce affords  the  true  criterion  of  the  naviga- 
bility of  a  river,  rather  than  the  extent  and  man- 
ner of  that  use.' 

"It  is  true  that  the  region  through  which  the 
rivers  flow  is  sparsely  settled,  the  towns  of  Green 
River  and  Moab  are  small,  and  otherwise  the 
country  in  the  vicinity  of  the  streams  has  but 
few  inhabitants.  In  view  of  past  conditions,  the 
government  urges  that  the  consideration  of  future 
coromerce  is  too  specuhitive  to  be  entertained. 
Rather  is  it  true  that,  as  tlie  title  of  a  state  de- 
pends upon  the  issue,  the  possibilities  of  growth 
and  future  profitable  use  are  not  to  be  ignored. 
Utah,  witli  its  equality  of  right  as  a  state  of  the 
Union,  is  not  to  be  denied  title  to  the  beds  of  such 
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of  its  rivers  as  were  navigable  in  fact  at  the  time 
of  the  admission  of  the  state  either  because  the 
location  of  the  rivers  and  the  circumstances  of  the 
exploration  and  settlement  of  the  country  through 
which  they  flowed  had  made  recourse  to  naviga- 
tion a  late  adventure  or  because  commercial  utili- 
zation on  a  large  scale  awaits  future  demands. 
The  question  remains  one  of  fact  as  to  the 
capacity  of  the  rivers  in  their  ordinary  condition 
to  meet  the  needs  of  commerce  as  these  may  arise 
in  connection  with  the  growth  of  the  population, 
the  multiplication  of  activities,  and  the  develop- 
ment of  natural  resources.  And  this  capacity  may 
be  shown  by  physical  characteristics  and  experi- 
mentation as  well  as  by  the  uses  to  which  the 
streams  have  been  put." 

In  the  case  of  U.  S.  v.  DotigUon,  62  Fed.  (2d)  936, 
the  question  concerned  the  right  of  the  Federal  Gov- 
ernment to  prevent  the  construction  of  a  bridge  over 
a  river.  The  decision  contains  a  considerable  discus- 
sion of  the  question  of  navigability  and  a  review  of 
the  authorities  relating  to  such  question.  The  decision 
stated  in  part : 

''On  the  other  hand,  it  is  not  sufficient  to  bring 
a  stream  under  the  regulatory  power  of  Congress 
that  it  merely  be  susceptible  of  some  sort  of  navi- 
gation. If  this  were  true,  there  is  scarcely  a  creek 
or  stream  in  the  United  States  that  would  not 
be  a  navigable  w^ater  of  the  United  States  or  that 
could  be  bridged  by  the  state  highways  or  the 
railroads  without  the  ajjproval  of  the  Secretary 
of  War.  Congress  would  thus  be  enabled  under 
the  commerce  clause  to  exercise  control  over  in-; 
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ternal  affairs  of  the  states  in  relation  to  streams 
where  interstate  commerce  has  no  existence,  ac- 
tual or  potential ;  and  the  states  would  be  deprived 
of  vital  power  in  regulating  matters  of  domestic 
concern,  having  no  relation  to  commerce.  This 
would  clearly  contravene  the  whole  theory  of  the 
Constitution  as  to  the  division  of  the  powers  of 
sovereignty  between  state  and  national  govern- 
ments. We  think  that  the  true  rule  is  that,  to 
come  within  the  regulatory  power  of  Congress, 
the  stream  must  be  susceptible  in  its  natural  con- 
dition of  becoming  a  highway  of  interstate  or 
foreign  commerce;  i.e.,  it  must  be  of  such  a  na- 
ture and  so  situated  that  there  is  at  least  a  prac- 
tical possibility  of  its  being  used  as  a  highway 
for  such  commerce;  for,  as  has  been  said,  the 
power  of  Congress  over  navigable  waters  of  the 
United  States,  arising  as  it  does  under  the  com- 
merce clause  of  the  Constitution,  'has  reference 
to  commerce  of  a  substantial  and  permanent  char- 
acter to  be  conducted  thereon.'  " 

L  An  interesting  decision  of  the  District  Court  for 
the  Northern  Division  of  Idaho  is  reported  in  the 
case  of  U.  S.  v.  Ladley,  42  Fed.  (2d)  474.  This  de- 
cision was  concerned  vai\\  the  question  of  the  navi- 
gability of  an  inland  lake  and  issues  arose  as  to 
not  only  the  question  of  extent  of  water  for  use  by 
ships  and  boats  but  also  as  to  the  character  of  the 
surrounding  coimtry  in  determining  whether  useful 
commerce  would  ever  be  carried  on  over  such  watei's. 
The  evidence  showed  that  pleasure  boating,  fishing 
and  movement  of  logs  were  about  the  extent  of  com- 
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mercial  use  of  the  lake.   In  this  connection  the  Court 
stated : 

''The  test  of  navigability  in  fact  of  a  stream  or 
lake  is  whether  in  its  natural  condition  it  is  used 
or  susceptible  of  being  used  in  its  natural  and 
ordinary  condition  as  a  highway  for  commerce 
over  which  trade  and  travel  are  or  may  be  con- 
ducted in  the  customary  modes  of  trade  and 
travel  on  water.  Oklahoma  v.  Texas,  258  U.  S. 
574,  42  S.  Ct.  406,  66  L.  Ed.  771.  To  meet  that 
test  a  water  course  should  be  susceptible  of  use 
for  such  purposes.  It  should  be  of  practicable 
usefulness  to  the  public  as  a  public  highway  in 
its  natural  state,  and  without  the  aid  of  artificial 
means.  It  must  have  had  a  useful  capacity  long 
enough  to  be  used  as  a  highway  of  transportation, 
and  such  purposes,  use  and  na^dgability  must  be 
established  by  clear  evidence." 

In  the  case  of  Hiarrison  v.  File,  a  decision  by  the 
8th  Circuit  contained  in  148  Fed.  781,  there  is  a  long 
discussion  of  the  question  of  navigability.  The  suit 
involved  an  attempt  by  officers  of  a  shooting  club  to 
secure  an  injimction  against  market  hunters  from 
trespassing  on  the  waters  of  Big  Lake  Ijring  in  the 
northeast  corner  of  the  state  of  Arkansas  and  extend- 
ing to  the  Missouri  line.  The  legal  issue  involved  was 
whether  or  not  the  waters  were  of  a  private  nature 
so  that  the  shooting  club  could  prevent  trespass  or 
were  of  a  public  navigable  nature  open  to  use  by 
anyone.  The  Court  reviewed  the  history  of  commer- 
cial use  of  Big  Lake  and  the  adjoining  Little  River 
and  found  that  although  the  waters  had  been  used 
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to  some  extent  in  early  days  that  the  waters  no  longer 
were  of  such  quality  as  to  be  useful  aids  to  interstate 
commerce.    In  this  connection  the  Court  stated: 

''Whatever  may  have  once  been  the  capacity  and 
utility  of  the  body  of  water  known  as  Big  Lake 
as  a  highway  of  commerce  or  in  the  floatage  of 
products  of  the  fields  and  forests  along  its  banks, 
^       the  conditions  that  are  to  be  considered  are  those 
■      of  recent  years  and  the  present.    The  evidence 
Y      showed  that  there  had  been  no  successful  naviga- 
tion of  this  water  in  recent  years,  with  the  ex- 
jjk       ception    of   canoes,    skiffs    and    dugouts    of    the 
hmiters  and  fishermen;  that  it  is  not  being  used 
to  float  the  products  of  the  field  and  forest  to 
market  and  cannot  be  profitably  and  successfully 
used  for  that  purpose.    If  practical  adaptability 
and  usefubiess  are  the  tests,  the  finding  of  the 
lower  court  was  right." 

Apparently  from  this  decision  the  8th  Circuit  very 
clearly  has  held  that  even  though  a  body  of  water 
may  extend  along  a  state  line  and  have  some  capacity 
for  carriage  of  boats  that  it  is  not  necessarily  public 
navigable  waters  unless  there  is  a  showing  of  present 
or  probable  use  of  such  waters  in  substantial  and 
profitable  commercial  commerce. 

In  the  case  of  Toledo  Liberal  Shooting  Co.  v.  Erie 
Shooting  Club,  the  6th  Circuit  Court  considered  the 
question  of  navigability  of  a  4,000-acre  bay  or  arm 
of  one  of  the  Great  Lakes.  It  was  conceded  that  the 
water  was  of  sufficient  depth  to  support  navigation 
at  the  point  where  it  connected  with  the  lake  but  the 
remainder    o1*   tlie    waters   were    of   a    verv    shallow 
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character.  Accordingly,  the  Court  held  that  such 
waters  were  subject  to  private  ownership.  The  Court 
finds  that  the  pursuit  of  water  fowl  in  small  boats 
and  pleasure  fishing  are  not  commerce  within  the 
meaning  of  the  Constitutional  term.  The  Court  fur- 
ther pointed  out  that  it  has  been  the  rule  in  this ; 
country  that  in  order  to  impress  waters  with  the 
character  of  navigability  that  they  must  be  useful  for ! 
the  purposes  of  trade  or  agriculture. 

The  only  decision  of  a  Federal  Court  relating  to  a 
violation  of  the  same  statute  (Sec.  5'26m,  46  U.S.C.A.) 
as  is  concerned  in  this  case  appears  to  be  the  casei 
of  TJ.  S.  V.  Ross,  74  Federal  Supplement  6.  The  de- 
fendant was  charged  with  operating  a  motor  boat  in 
a  reckless  and  negligent  manner  and  accordingly  en- 
dangering the  lives  of  other  persons.  The  charge  was 
dismissed  by  the  District  Court  for  the  reason  that 
the  waters  over  which  the  boat  was  being  opei'ated 
were  held  to  be  not  of  a  navigable  character.  The  de- 
cision does  not  discuss  the  question  of  application  of 
maritime  law  in  the  case  but  based  it  simply  upon 
two  reasons,  namely,  that  the  waters  involved  werei 
not  well  adapted  to  the  movement  of  large  boats  and 
that  the  water  itself  did  not  serve  any  useful  purpose  i 
for  the  conduct  of  commercial  trade  and  agriculture. 
The  water  concerned  was  a  borrow  pit  separated  from 
the  Mississippi  River  by  a  levee  with  various  connec-" 
tions  between  the  river  and  the  pit  over  which  small 
boats  can  be  operated.  The  defendant  was  a  commer- 
cial boat  operator  engaged  in  cariying  duck  hunters 
on  the  waters  for  hire.    The  facts  of  this  case,  of 
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course,  are  different  in  that  while  there  appears  to 
have  been  a  direct  connection  with  waters  leading  to 
the  sea  the  entire  lake  or  pit  lay  within  the  boundaries 
of  one  state.  The  decision  sheds  some  light  on  the  re- 
quirement that  the  waters  in  question  be  of  a  useful 
nature  in  furthering  interstate  commerce. 

We  believe  that  we  should  call  the  Court's  attention 
to  the  fact  that  the  statute  under  which  defendant  is 
here  charged  ^\dth  crime  is  a  part  of  a  large  number 
of  statutes  regulating  the  use  of  motor  boats.  No- 
where in  Title  46  does  there  appear  to  be  any  defi- 
nition of  the  waters  to  which  the  regulations  shall 
apply.  The  section  itself  is  contained  in  subchapter 
2,  relating  to  registry  and  recording,  the  subchapter 
being  titled  simply  The  Motor  Boat  Act  of  1940.  This 
act  was  a  general  amendment  to  all  of  the  statutes 
previously  passed  relating  to  regulation  of  motor 
boats,  the  new  act  being  made  effective  in  1940.  An 
examination  of  the  old  chapter  16  of  Title  46  entitled 
^'Regulation  of  Motor  Boats"  and  enacted  in  1910 
likewise  seems  to  contain  no  definition  of  the  waters 
to  which  the  regulations  should  be  applied.  The  Court 
should  note  that  the  enforcement  of  the  administra- 
tion of  these  regulations  was  transferred  from  the 
Bureau  of  Marine  Inspection  and  Navigation  of  the 
Department  of  Commerce  to  the  United  States  Coast 
Guard  by  act  of  Congress  effective  in  July,  1946. 

We  have  not  deemed  it  advisable  to  review  any 
further  authorities  relating  to  the  jjower  of  Congress 
to  regulate  navigable  watei's  under  the  commerce 
clause  of  the  Constitution.   We  know  that  this  Court 
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is  well  familiar  with  the  numerous  decisions  extending 
this  power  to  enforcement  of  the  Fair  Trade  Act  as 
applied  to  industries  shipping  goods  in  interstate  com- 
merce and  many  other  kinds  of  Federal  regulation.  In 
all  this  class  of  cases  the  question  of  eventual  move- 
ment of  the  goods  into  commerce  is  conceded.  The  diffi- 
cult questions  arise  where  an  industry  is  only  in- 
directly concerned  with  the  movement  of  such  goods  in 
such  commerce. 


ARGUMENT. 

It  appears  from  the  foregoing  decisions  that  the 
Federal  Courts  of  this  land  have  never  before  had 
occasion  to  consider  the  right  of  the  Federal  Govern- 
ment to  enforce  the  terms  of  a  criminal  statute  relating 
to  movement  of  boats  on  purely  inland  waters.  We  are  i 
not  aware  of  any  instance  since  the  establishment  of 
Federal  Courts  in  California  where  such  Courts  have 
ever  been  concerned  with  regulating  the  waters  of 
Lake  Tahoe,  for  whatever  purpose. 

We  do  not  concede  that  the  mere  assumption  of  au- 
thority on  these  waters  by  the  Coast  Gruard  or  any . 
other  Federal  agency  would  necessarily  be  of  any  im-j 
portance  in  deteiTnining  whether  the  Federal  Court 
has  jurisdiction  to  enfoi'ce  criminal  statutes  such  as 
the  one  under  consideration.    On  the  other  hand,  we 
do  believe  that  it  is  significant  that  at  the  trial  of  this 
cause  the  Government  adduced  no  evidence  indicating 
that  the  United  States  Coast  Guard  was  presently  on 
in  the  past  had  been  concerned  with  navigation  upon 


35 

I  the  Lake.  We  take  it  that,  if  the  waters  of  the  Lake 

I  are  deemed  to  be  within  maritime  jurisdiction,  that  it 

1 

I  is  the  duty  and  o])li^ation  of  the  Government  to  take 
I  reasonable  steps  toward  the  enforcement  of  all  laws 
i  which  it  claims  apply  to  such  waters. 

1     We  feel  that  this  Court  should  carefully  analyze  the 
['practical  facts  relating  to  all  the  geographical  and 
j  commercial   aspects  of  Lake  Tahoe.    We  emphasize 
I  that  it  is  here  sought  to  enforce  a  Federal  penal  statute 
on  a  mountain  lake  totally  divorced  and  separated 
from  any  connection  with  other  navigable  waters.  That 
it  is  a  lake  lying  at  over  6,000  feet  elevation  and  en- 
tirely surroimded  by  national  forests.  We  take  it  that 
by  the  establishment  of  such  forests  for  an  indefinite 
j  period  of  time  in  the  future  that  the  government  has, 
i  practically  speaking,  withdrawn  all  of  the  surrounding 
'  area  from  use  by  the  states  as  areas  of  commercial 

!  growth  and  usefulness.    We  believe  that  these  facts 

i 

I  entirely  negative  any  theory  that  the  Lake  may  in  the 

f  foreseea])le  future  become  a  body  of  water  substan- 

j  tially  in  aid  o  f  interstate  commerce. 

We  believe  that  the  Court  should  look  at  the  problem 
j  realistically  and  not  find  navigability  simply  by  invok- 
'  ing  the  doctrine  of  de  minimis. 

We  can,  of  course,  conceive  that  a  regular  business 
I  could  be  maintained  in  trnnsporting  various  supplies 
I  aci'oss  tlie  Lake  from  one  resort  to  another,  accomp- 
I  lishing,  incidently,  a  passage  over  state  lines.  Tt  is 
;  likewise  easy  enough  to  speculate  that  the  laws  of 
'  Nevada  and  California  policing  and  regulating  the  use 
j  of  motor  boats  upon  the  lake  may  not  now  nor  in  the 
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And  secondly,  we  contend  with  equal  emphasis  that  the 
waters  of  this  Lake  are  so  far  from  being  within  the 
contemplation  of  maritime  affairs  and  so  isolated  from 
the  sea  that  jurisdiction  cannot  be  made  a  part  of  fed- 
eral government  control  over  true  maritime  shipping. 
We  respectfully  urge  this  Court  for  an  order  reversing- 
the  judgment  of  conviction. 

Dated,  Oakland,  California, 
March  22, 1950. 

Respectfully  submitted, 

Clifton  Hildebrand, 

Attorney  for  Appellant. 
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Tahoe  is  not  within  the  admiralty  and  maritime  juris- 
diction of  the  United  States  in  that  its  waters  have 
no  connection  with  the  ocean,  and  (2)  that  the  legal 
navigability  of  Tjake  Tahoe  is  dependent  on  factual 
issues  which  should  have  been  left  to  the  jury. 

Appellant's  ''Statement  of  Facts",  so  far  as  it 
goes,  is  on  the  whole  acceptable.  It  contains  a  recital 
of  facts  in  evidence  which  are  undisputed  and  un- 
impeached.  It  also  recites  a  set  of  facts  of  which  it  is 
admitted  the  Court  is  entitled  to  take  judicial  notice. 
Either  group  of  facts  taken  alone,  and  most  certainly 
both  together,  establish  at  the  least  that  Lake  Tahoe 
is  a  navigable  body  of  water  affording  a  channel  for 
interstate  waterborne  commerce.  This,  without  more, 
it  will  be  developed,  legally  defines  the  waters  of  Lake 
Tahoe  as  navigable  waters  of  the  United  States, 
])roves  the  applicability  of  the  sanctions  of  the  Motor 
Boat  Act  of  1940  to  those  waters,  and  the  correctness 
of  the  given  instruction. 

In  two  respects,  appellee  submits,  the  statement 
contains  inaccuracies.  Thus,  strictly  speaking,  the 
testimony  of  the  witness,  Brenzel,  as  to  the  present 
day  commercial  use  of  Lake  Tahoe,  is  that  in  addi- 
tion to  a  big  boat  carrying  passengers  on  a  tour  of 
the  lake  (Tr.  R.  16),  there  are  also  sightseeing  boats 
carrying  passengers  for  hire  which  leave  points  on  the 
California  side  and  contact  points  on  the  Nevada  side 
(Tr.  R.  13,  14).  Further,  the  statement  that  the  Lake 
is  completely  surrounded  by  national  forests  is  not 
correct,  if  the  impression  meant  to  be  conveyed  is 
that  there  is  no  privately  owned  land  around  Lake 


Tahoe  or  that  the  lands  bordering  the  Lake  are  con- 
trolled by  the  United  States  and  withdrawn  by  it 
from  all  commercial  activity,  enterprise  and  develop- 
ment. It  is  a  matter  of  common  knowledge  that  the 
Lake  is  a  recreation  center  of  international  repute 
and  popularity;  that  its  shores  are  spotted  with 
numerous  towns,  settlements  and  resorts  to  which 
large  numbers  of  visitors,  as  well  as  owners  of  perma- 
nent summer  homes  located  at  the  lake  shore,  travel 
every  year  via  the  several  excellent  motor  vehicle 
liighways  leading  to  it.  There  are  other  relevant 
facts,  not  mentioned  by  appellant,  of  which  the  Court 
might  take  judicial  notice.  These  will  be  referred  to 
in  the  argument,  although  not  because  it  is  believed 
any  further  proof  beyond  the  record  e^ddence,  is  at 
all  necessary  to  uphold  the  correctness  of  the  given 
instruction. 


QUESTION  PRESENTED. 

The  question  then  is : 

Did  the  District  Court  Err  in  Instructing  the  Jury 
as  a  matter  of  law,  that  Lake  Tahoe  is  a  navigable 
body  of  water  within  the  .jui'isdiction  of  the  United 
States '? 


SUMMARY  OF  ARGUMENT. 
I. 

The  Motor  Boat  Act  of  1940  applies  to  all  navi- 
gable waters  of  the  United  States. 


II. 

The  Motor  Boat  Act  of  1940  represents  a  valid 
exercise  by  Congress  of  the  National  Power  to  Regu- 
late Interstate  Commerce;  also  of  the  constitutional 
grant  to  the  United  States  of  admiralty  and  maritime 
jurisdiction. 

III. 

Lake  Tahoe  is  a  navigable  water  of  the  United 
States;  as  a  public  watei-way,  it  is  subject  to  national 
regulation  and  control,  and  subject  consequently,  to 
the  terms  of  the  Motor  Boat  Act  of  1940;  absence  of 
outlet  to  the  sea  does  not  alfect  its  character. 

IV. 

The  character  of  Lake  Tahoe  as  navigable  water 
of  the  United  States  was  established  by  inlierently 
credible  evidence  which  was  undisputed  and  unim- 
peached;  and  by  facts  of  which  the  Court  can  take 
judicial  notice.  The  District  Court,  therefore,  prop- 
erly instructed  the  Jury  that  ''Lake  Tahoe  is  a  navi- 
gable body  of  water  within  the  jurisdiction  of  the 
United  States". 


ARGUMENT. 

I.      THE  MOTOR  BOAT  ACT   OF   1940  APPLIES  TO  ALL 
NAVIGABLE  WATERS  OF  THE  UNITED  STATES. 

The  Motor  Boat  Act  of  1940  is  entitled  ''An  Act 
to  Amend  Laws  foi*  preventing  collisions  of  vessels, 
to  regulate  equipment   of   said  motor  boats   on  the 


navigable  ivaters  of  the  United  States,  and  for  other 
purposes".  (x\pril  25,  1940,  c.  155,  54  Stat.  163).  Its 
scope  and  objective  are  apparent  from  its  title.  The 
statement  in  appellant's  brief  (p.  33)  that  the  Act 
does  not  define  the  waters  to  which  the  regulations 
shall  apply  is,  therefore,  incorrect.  In  Kelly  v.  Wash- 
ington (1937)  302  US.  1,  at  page  4,  the  Supreme 
Court  observed  that  the  body  of  regulations  of  which 
this  Act  is  a  part,  relate  to  the  navigable  waters  of 
the  United  States. 


11.  THE  MOTOR  BOAT  ACT  REPRESENTS  A  VALID  EXEE.OISH 
BY  CONGRESS  OF  THE  NATIONAL  POWER  TO  REGULATE 
INTERSTATE  COMMERCE;  ALSO  OF  THE  CONSTITUTIONAL 
GRANT  TO  THE  UNITED  STATES  OF  ADMIRALTY  AND 
MARITIME   JURISDICTION. 

In  Miami  Beach  Jockey  Club  v.  Dern   (Dist.  Col. 

Ct.  Appeals,  1936)  83  F.  (2d)  715,  cert.  den.  299  U.S. 

556,  the  Court  stated: 

"The  United  States  derives  its  power  over  the 
waterways  of  the  nation  from  two  separate  con- 
stitutional grants — the  one  the  power  to  regulate 
foreign  and  interstate  commerce  (Article  1,  Sec- 
tion 8,  cl.  3)  the  other  the  exclusive  grant  of 
admiralty  and  maritime  jurisdiction  (Article  3, 
Sec.  2,  cl.  1).  They  are  entirely  distinct  things, 
having  no  necessary  connection  with  one  another, 
and  are  conferred  in  the  Constitution  by  separate 
and  distinct  grants." 

The  Act  here  involved  prescribes  standards  for  the 
safe  conduct  of  navigation  on  public  navigable  waters. 
Having  that  objective,  it  is  submitted  that  the  Act 


is  both  a  regulation  of  interstate  commerce  and  the 
declaration  of  a  substantive  rule  of  admiralty  law. 
Appellant  admits  the  latter  to  be  true,  and  certainly, 
to  the  extent  that  the  Act  prohibits  and  penalizes 
conduct  tantamount  to  a  maritime  tort,  it  is  lawful 
congressional  legislation  pursuant  to  the  National 
Admiralty  and  Maritime  jurisdiction. 

In  iMiller  v.  United  States  (9th  Cir.  1937)  88  F. 
(2d)  102,  at  page  104,  this  Court  said: 

''The  Constitution  of  the  United  States  pro- 
vides that  the  judicial  power  of  the  United  States 
shall  extend  to  all  cases  of  admiralty  and  mari- 
time jurisdiction  (Art.  3,  Sec.  2,  cl.  1).  Although, 
in  the  absence  of  legislation  by  Congress,  the 
courts  merely  by  virtue  of  this  grant  of  judicial 
power  have  no  jurisdiction  of  maritime  crimes 
and  offenses,  *  *  *  this  clause  does  give  Congress 
power  to  provide  for  the  punishment  of  offenses 
committed  upon  any  navigable  waters  other  than 
those  of  the  high  seas,  although  within  the  juris- 
diction of  a  state  *  *  *  " 

However,  Appellant  states  as  his  belief,  that  when 
Congress  enacted  the  xA.ct,  it  did  so  without  any  be- 
lief that  its  power  was  derived  from  the  Commerce 
Clause  of  the  Constitution  (opening  Brief,  p.  4). 
The  statement  is  wholly  unjustified  and  unjustifiable. 
The  entire  Act  is  devoted  to  the  prescription  of  regu- 
lations aimed  to  promote  safety  in  navigation.  The 
effect  on  commerce,  of  compliance  or  violation  with 
measures  directed  to  safe  navigation  is  not  debatable. 
In  Kelly  v.  Washmf/ton,  supra,  the  Supreme  Court 


examined  and  analyzed  the  scope  of  the  Motor  Boat 
Act  of  1910,  (36  Stat.  462),  to  determine  to  what 
extent  Congress,  in  the  exercise  of  its  power  over 
interstate  and  foreign  commerce,  had  legislated  on 
inspection  requirements  for  the  hull  and  machinery 
of  motor  vessels.  It  is  admitted  (opening  brief,  p. 
33)  that  the  later  Motor  Boat  Act  of  1940  was  but 
amendatory  of  all  the  statutes  previously  passed  re- 
lating to  regulation  of  motor  boats,  which  included, 
of  course,  the  former  Motor  Boat  Act  of  1910.  More- 
over, the  Supreme  Court  declared  at  an  early  date 
that  commoi'ce  included  navigation  and  that 

''the  power  to  regulate  commerce  comprehends 
the  control  for  that  purpose,  and  to  the  extent 
necessary,  of  all  the  navigable  waters  of  the 
United  States  which  are  accessible  from  a  state 
other  than  those  in  which  they  lie  *  *  *  For  this 
purpose  they  are  the  public  property  of  the 
nation,  and  subject  to  all  the  requisite  legislation 
by  Congress.  This  necessarily  includes  the  power 
to  keep  them  open  and  free  from  any  obstruction 
to  their  navigation,  interposed  by  the  States  or 
otherwise ;  to  remove  such  obstructions  when  they 
exist;  and  to  provide  by  such  sanctions  as  they 
may  deem  proper,  against  the  occurrence  of  the 
evil  and  for  the  punishment  of  offenders.  For 
these  purposes,  Congress  possesses  all  the  powers 
which  existed  in  the  States  before  the  adoption 
of  the  National  (Constitution,  and  which  have 
always  existed  in  the  Parliament  in  England." 

"It  is  for  (Congress  to  determine  when  its  full 
power  shall  ])e  brought  into  activity,  and  as  to 
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the    regulations    and    sanctions    which    shall    be 
provided." 

Gilman    v.    Philadelphia    (1865),    70    U.S.    (3 
Wall.)  713,  724,  725. 

Again  in  1940,  the  Supreme  Court  said: 

"The  power  of  the  United  States  over  its 
waters  which  are  capable  of  use  as  interstate 
highways  arises  from  the  Commerce  Clause  of 
the  Constitution  *  *  *  It  was  held  early  in  our 
history  that  the  power  to  regulate  commerce 
necessarily  included  power  over  navigation." 
United  States  v.  Appalachian  Power  Co.  311 
U.S.  377,  404. 

Many  other  decisions  of  the  Supreme  Court  have 
recognized  that  the  power  of  Congress  to  enact  legis- 
lation governing  and  relating  to  navigation  on  navi- 
gable waters  of  the  United  States  emanates  from 
the  Commerce  Clause,  and  that  such  power  is  a 
plenary  one.  The  Daniel  Ball,  11  U.S.  (10  Wall.) 
557;  United  States  ex  rel.  Greathouse  v.  Bern,  289 
U.S.  352;  Counttj  of  Mobile  v.  Kimhall,  102  U.S. 
(12  Otto)  691;  Cardwell  v.  American  Bridge  Co., 
113  U.S.  205;  United  States  v.  Chandler-Dunhar 
Water  Power  Co.,  229  U.S.  53;  Economy  Light  & 
Power  Co.  v.  United  States,  256,  U.S.  113. 
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III.  LAKE  TAHOE  IS  A  NAVIGABLE  WATER  OF  THE  UNITED 
STATES;  AS  A  PUBLIC  WATERWAY,  IT  IS  SUBJECT  TO 
NATIONAL  REGULATION  AND  CONTROL,  AND  SUBJECT, 
CONSEQUENTLY,  TO  THE  TERMS  OF  THE  MOTOR  BOAT 
ACT  OF  1940;  ABSENCE  OF  OUTLET  TO  THE  SEA  DOES 
NOT  AFFECT  ITS  CHARACTER. 

In  1870,  the  United  States  Supreme  Court  in  The 
Daniel  Ball,  77  U.S.  (10  Wall.)  557,  framed  the 
A^erbal  yardstick  by  which  the  term  "navigable  waters 
of  the  United  States"  has  since  been  measured. 
There  the  Court  was  construing  the  term  as  used 
in  a  federal  statute  making  it  unlawful  to  transport 
freight  or  ])assengers  by  steamboat  over  such  waters, 
without  the  license  required  by  federal  law.  At  page 
563,  the  Supreme  C^ourt  said: 

"These  rivers  must  be  regarded  as  public  navi- 
gable rivers  in  law  which  are  navigable  in  fact. 
And  they  are  navigable  in  fact  7vhen  they  are 
used,  or  are  susceptible  of  being  used,  in  their 
ordinary  condition,  as  highways  for  commerce, 
over  which  trade  and  travel  are  or  may  be  con- 
ducted in  the  customary  modes  of  trade  and 
travel  on  water.  And  they  constitute  na\dgable 
waters  of  the  United  States  within  the  meaning 
of  the  Acts  of  Congress,  in  contradistinction 
from  the  navigable  waters  of  the  States,  when 
they  form  in  their  ordinary  condition  by  them- 
selves, or  by  uniting  with  other  waters,  a  con- 
tinued highway  over  which  commerce  is  or  may 
be  carried  on  with  other  States  or  foreign  coun- 
tries in  the  customary  modes  in  which  such 
commerce  is  conducted  by  water."  (Italics  sup- 
plied.) 
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The  rule  of  The  Daniel  Ball  and  the  language  in 
which  it  is  couched  has  been  followed  and  repeated  in 
numerous  Supreme  Court  decisions.    See: 

The  Montcllo,  87  U.S.  (20  Wall.)  430,  439; 
Economy  Light  d  Power  Co.  v.  U.S.,  256  U.S. 

113,  121 ; 
Oklahoma  v.  Texas,  258  U.S.  574,  586; 
United  States  v.  Holt  Bank,  270  U.S.  49,  56. 

The  only  change  made  to  date  in  the  definition  of 
The  Daniel  Ball  was  one  of  enlargement  and  of  ex- 
tension. In  U.S.  V.  Appalachian  Power  Co.,  311  U.S. 
377,  the  Su]3reme  Court  held  that  na^dgable  waters 
of  the  United  States  included  not  only  watei*s  capable 
of  navigation  in  interstate  commerce  in  their  natural 
condition,  but  those  which  may  be  rendered  so  capa- 
ble by  reasonable  improvements.  Appellee  invites 
the  Court's  special  attention  to  this  last  decision  for 
the  concise  l3ut  exhaustive  analysis  there  made  of 
the  factors  which  determine  waters  to  be  na^dgable 
waters  of  the  United  States. 

Today,  therefore,  Avaters  are  legally  regarded  as 
navigable  waters  of  the  United  States,  subject  as 
such  to  federal  control  in  the  regulation  of  interstate 
commerce  and  the  exercise  of  the  nation's  admiralty 
and  maritime  jurisdiction — whenever  they  meet  two 
l)asic  requirements  for  their  characterization  as  such, 
that  is  (1)  navigability,  and  (2)  capacity  for  use  in 
waterborne  interstate  commerce.  The  waters  of  Lake 
Tahoe,  in  fact  and  in  law,  meet  and  exceed  these 
requirements. 
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The  facts  alone  of  which  this  (^oiirt  is  entitled  to 
take  judicial  notice  legally  establish  Lake  Tahoe  as 
navigable  watei^s  of  the  United  States. 

First,  as  to  the  navigability  of  Lake  Tahoe,  this 
Court  has  already  taken  judicial  notice  of  the  con- 
siderable size  of  Lake  Tahoe.  Law  v.  Smith,  288  Fed. 
7,  (CCA-9th,  1923).  It  may  also  take  judicial  notice 
of  its  navigal^ility,  a  well  known  fact  attested  to  by 
the  incident  which  gave  rise  to  this  proceeding. 
Arizona  v.  California,  283  U.S.  423;  United  States  v. 
Rio  Grande  Dam  &  Irrigation  (Jo.,  174  U.  S.  690,  697; 
Wear  v.  Kansas,  245  U.S.  154,  158.  See  also:  Con- 
tinental Land  Co.  v.  United  States,  (9th  Cir.  1937) 
88  F.  (2d)  104,  in  which  this  Court  took  notice  of 
the  navigability  of  the  Columbia  River  as  a  matter 
of  fact  and  law. 

Second,  as  to  the  capacity  of  Lake  Tahoe  for  use 
in  interstate  commerce: 

Courts  are  entitled  to  take  judicial  notice  of  the 
capacity  of  waters  within  their  jurisdiction  as  a 
medium  for  interstate  commerce.  In  The  Montello, 
78  U.S.  (11  Wall.)  411,  the  Supreme  Court  said: 

"We  are  supposed  to  know  judicially  the  prin- 
cipal features  of  the  geography  of  our  country, 
and,  as  a  part  of  it,  what  streams  are  public 
navigable  waters  of  the  United  States." 

Courts  have  likewise  taken  judicial  notice  that 
rivers  within  their  juiisdiction  are  used  in  interstate 
commerce. 

United  States  v.  Griffin,  58  F.   (2d)   674; 

United  States  r.  Crary,  1  Fed.  Supp.  406. 


12 


As  to  Lake  Tahoe,  appellee  submits  that  had  no 
evidence  whatsoever  ))een  introduced  to  establish  the 
capacity  of  Lake  Tahoe  for  purposes  of  interstate 
commerce,  the  geographical,  historical  and  notori- 
ously known  facts  about  its  waters  still  warrant  judi- 
cial notice  of  the  lake's  adaptability  to  serve  those 
ends  as  they  might  arise. 

Geographically,  Lake  Tahoe  is  a  long,  wide,  inland 
sea  of  great  depth.  It  is  bisected  lengthwise  and 
almost  in  half  by  the  California  and  Nevada  State 
boundary  line.  Accessibility  to  its  shores  by  motor 
vehicle  highways  and  bus  service  presents  no  problem. 

Historical  reference  reveals  that  in  the  early  days 
of  California's  statehood,  the  lumber  industry  brought 
much  activity  to  the  shores  of  the  lake.  The  timber 
which  built  the  towns  of  Nevada  and  lined  the  shafts 
and  tunnels  of  its  mines  was  transported  across  Lake 
Tahoe  from  forest  to  sawmill  by  schooner  and  raft. 

See: 

Fremont   Rider's  "California"    (1925),   pages 

270  et  seq.  The  MacMillan  Co.,  Publisher. 
"California — ^A  Guide  to  the  Golden  State," 
compiled  and  written  by  the  Federal  Writ- 
ers Project  of  W.P.A.  for  California  (Ameri- 
can Guide  Series,  1939),  pages  589  et  seq. 
Hastings  House,  N.  Y.,  Publisher. 

This  Court  is  privileged  to  take  judicial  notice  of 
these  historically  recorded  facts. 

Brown  v.  Piper,  91  (1  Otto)  37; 

The  Montello  (11  Wall.  411),  Supra; 

Arizona  v.  California,  283  U.S.  423. 
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If  the  truth  were  that  since  the  end  of  the  mining 
days  of  the  West,  Lake  Tahoe  had  never  again  served 
the  ends  of  interstate  commerce,  it  nevertheless 
would  have  stil]  remained  and  be  today  a  navigable 
water  of  the  United  States;  for  only  an  abandonment 
by  Congress  can  erase  the  characteristic  of  a  once 
established  navigable  Avater  of  the  United  States. 

Economy  Light  &  Power  Co.  v.  United  States, 

256  U.S.  113,  123,  124; 
United  States  v.  Appalachian  Power  Co.,  311 
U.S.  377. 

In  Arizona  v.  California,  283  U.S.  423,  the  Court 
stated  that  commercial  disuse  does  not  amount  to  an 
abandonment  of  a  navigable  river  or  prohibit  future 
exercise  of  federal  control. 

But  commerce  on  I^ake  Tahoe  did  not  entirely  end 
with  the  turn  of  the  century. 

The  commercial  adaptability  of  Lake  Tahoe  for 
uses  of  the  present  and  memorable  past  are  facts  of 
notoriety.  Hardly  a  native  Californian  or  Nevadan 
of  adult  3^ears  has  not  known  or  at  least  heard  of  the 
old  steamboat  *' Tahoe";  how,  until  a  few  years  back, 
it  regularly  plied  its  way  leisurely  around  the  lake, 
docking  at  points  in  (-alifornia  and  Nevada  to  pick 
up  and  drop  mail,  passengers  and  provisions.  The 
present  day  sjieedier  pleasure  cruises  for  hire  are 
also  widely  known  attractions  to  the  annual  and  ex- 
tensive tourist  trade  which  now  flourishes  at  ''the 
Lake." 
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**  Commerce  is  not  prevented  because  the  object 
of  it  is  to  serve  the  pleasure  of  passengers." 
London  Guarantee  d  Accident  Company,  Ltd. 

V.  Industrial  Accident  Commission,  279  U.S. 

109,  124. 

The  future  commercial  potential  of  Lake  Tahoe 
to  again  serve  the  needs  of  heavier  industry  and 
commerce  cannot  be  disregarded.  Economy  TJght  & 
Power  Co.  v.  United  States,  supra;  United  States  v. 
Appalachian  Power  Co.,  supra. 

Surrounding  the  Lake  are  national  forests.  Ap- 
pellant argues  that  the  establishment  of  forest  re- 
serves withdraws  the  area  from  potential  commercial 
usefulness  (Appellant's  Brief,  p.  35).  The  truth  is 
exactly  the  contrary.  The  objective  of  national  forest 
resei-ves  is  not  aesthetic.  The  legislative  aim  is  to 
stimulate  the  growth  of  standing  timber  and  to  pre- 
serve its  utilization  for  eventual  commercial  and  in- 
dustrial purposes  in  an  economic  and  unwasteful  way. 
(Title  16  U.S.C,  Sec.  471(b)  475).  To  this  end, 
administrative  regulations  have  been  foraiulated  to 
deal  in  an  orderly  manner  with  the  cutting,  process- 
ing, transport,  and  export  of  the  timber  of  national 
forests.  (C.F.R.  1949  Ed.  Title  36  Ch.  II,  Sec.  221.3 
— Forest  Ser^^dce).  The  commercial  potential  value 
of  Lake  Tahoe  in  connection  with  the  eventual  utiliza- 
tion of  these  surrounding  forest  reserves  is  a  matter 
to  l)e  reckoned  with. 

Gilman  v.  Philadelphia,  Supra; 

Economy  Light  &  Power  Co,  v.  U.S.,  Supra; 
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United    States    v.    Appalachian    Power    Co., 
Supra. 

In  the  interim,  the  land  and  water  within  these 
forest  reserves  are  always  open  to  the  public  for 
commercial  adaptation  not  in  conflict  with  conserva- 
tion of  the  timber  resources.  (16  U.S.C.  478,  481, 
520,  524,  525.) 

The  (lovernment  of  the  United  States  has  for  many 
years  considered  Lake  Tahoe  one  of  its  navigable 
waters.  This  Court  should  judicially  notice  the  fact 
that  in  191(3  Congress  asserted  national  control  over 
Lake  Tahoe.  It  authorized  the  establishment  and 
maintenance  there  of  aids  to  navigation.  (Act,  Aug. 
28,  1916,  C.  414,  Sec.  3,  39  Stat.  538).  The  fixed 
and  floating  aids  which,  pursuant  to  such  authority, 
were  established  and  exist  at  Lake  Tahoe  today, 
are  a  vii*tual  part  of  the  topography  of  the  area; 
and  it  is  a  matter  within  judicial  knowledge  that  the 
establishment  of  such  aids  to  navigation  necessarily 
requires  meandering  and  charting  by  the  United 
States  Coast  and  Greodetic  Survey.  (U.S.  Coast  and 
Geodetic   Survey   Chart,   5001).     Appellant   attaches 

significance  to  the  fact  that  no  evidence  was  intro- 
duced to  show  Coast  Guard  activity  at  Lake  Tahoe; 
and  from  the  al^sence  of  evidence  seeks  to  have  this 
Court  understand  that  there  was  no  such  activity  and 
to  infer,  further,  that  the  United  States  did  not  regard 
itself  in  control  of  Lake  Tahoe.  The  activities  of  the 
Coast  Guard  at  Lake  Tahoe  in  the  enforcement  and 
administration    of    federal   Jiavigation    laws    is   com- 
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monly  known  in  the  area  within  this  Court's  juris- 
diction. They  should  bo  known  to  appellant.  If  this 
Court  may  resort  to  geographies  and  histories  (The 
Moritello,  11  Wall.,  Supra)  to  provide  it  with  facts 
of  which  it  may  take  judicial  notice,  it  is  respect- 
fully submitted  this  Court  may  also  take  judicial 
notice  of  the  official  activities  within  its  jurisdiction 
of  a  department  of  the  United  States  Government, 
which  can  be  readily  ascertained  by  official  inquiry. 

*'*  *  *  A  wide  variety  of  matters  relating  to 

government    and    its    administration    has    been 

judicially  noticed.'' 

31  Corp.  Juris,  Evidence,  Sec.  34,  P.  589. 

In  Greeson  v.  Imperial  Irr.  Dist.  (9th  Cir.,  1932) 
59  F.  (2d)  529,  this  Court  held  itself  bound,  by  the 
dictates  of  the  Supreme  Court,  to  take  notice  of  public 
activities  within  the  common  experience  of  men  within 
the  jurisdiction,  saying  at  page  531 : 

"And  if  the  judge's  memorj^  is  at  fault  he  may 
resort  to  means  he  may  deem  safe  to  refresh  his 
memory.  Brotvn  v.  Piper,  91  U.  S.  37,  236  T..Ed. 
200". 

At  least  this  Court  must  notice  that  it  does  not  fol- 
low that  the  Coast  Guard  has  not  assumed  jurisdiction 
of  Lake  Tahoe  from  the  fact  merely  that  no  evidence 
of  its  activities  there  appear  in  the  record  of  this 
case. 

Appellant  argues  that  in  no  case  has  federal  ad- 
miralty and  maritime  jurisdiction  been  extended  to 
waters  not  connected  with  the  open  sea.    Since  appel- 
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lant  admits  that  numerous  decisions  have  established 
inland  bodies  of  water  not  connected  with  the  ocean 
to  be  subject  to  federal  laws  in  regulation  of  inter- 
state commerce   (opening  brief,  p.  5),  it  makes  no 
difference    here   whether    or    not    this    argument    of 
appellant  has  any  substance.    The  Act  is  still  valid 
under  the  commerce   clause.    But  it  is  nevertheless 
pertinent  to  ol)serve  that  none  of  the  cases  or  case 
quotations  in  appellant's  brief  support  the  view  that 
navigable  waters  useful  in  interstate  commerce  must 
connect  with  the  ocean  to  sustain  federal  admiralty 
and  maritime  jurisdiction.    Analys^is  of  each  of  ap- 
pellant's cited  cases  would  unduly  lengthen  this  brief. 
The  total  lack  of  relevancy  of  all  of  them  to  the  argu- 
ment advanced  by  appellant  renders  analyses  super- 
fluous.  Actually,  many  of  the  cited  cases  are  directly 
relied  on  l^y  appellee ;  none  disaffirm  the  oft-repeated 
rule  of   The  Daniel  Ball,  supra,  defining  navigable 
waters    of   the    United    States,— subject    as    such   to 
federal  control  and  regulation,— to   be  those  waters 
affording  a  capacity  for  navigation  in  interstate  com- 
merce. Appellee  in  no  way  disputes  the  rule  of  Leovy 
V.  U.S.,  Ill  U.S.  622  (appellant's  brief,  p.  22)  that 
waters  are  not  to  l^e  regarded  as  public   navigable 
waters  merely  because  they  permit  of  an  interstate 
journey,    without    any    consideration    of    their    com- 
mercial capacity,  actual  or  potential.    But  outlet  to 
the  sea  is  of  no  more  significance  in  determining  the 
status  of  navigable  interstate  waters  for  purpose  of 
federal  control,  than  is  the  ebb  and  flow  of  the  tide. 
Of  the  latter,  the  Supreme  Court,  speaking  of  the 
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admiralty  jurisdiction  of  the  United  States  over  in- 
land lakes,  said  in  The  Propeller  Genesee  Chief  v. 
Fitzlmgh,  53  U.S.  (12  How.)  443: 

''Now,  there  is  certainly  nothing  in  the  ehb  and 
flow  of  the  tide  that  makes  the  waters  peculiarly 
suitable  for  admiralty  jurisdiction,  nor  anything 
in  the  absence  of  a  tide  that  renders  it  unfit.  If 
it  is  a  public  navigable  water,  on  which  com- 
merce is  carried  on  between  diiferent  states  or 
nations,  the  reason  for  the  jurisdiction  is  pre- 
cisely the  same.  And  if  a  distinction  is  made  on 
that  account,  it  is  merely  arbitrary,  ^vithout  any 
foundation  in  reason;  and,  indeed,  would  seem 
to  be  inconsistent  with  it." 

Were  the  Supreme  Court  there  speaking  of  outlet 
to  the  sea  instead  of  ebl)  and  flow  of  the  tide,  its 
comments  would  have  been  the  same  and  a  conclusive 
answer  to  api^ellant's  position.  Recent  words  of  the 
Supreme  Court  on  the  subject  of  waters  within  fed- 
eral admiralty  jurisdiction  contain  no  mention  of  any 
requirement  of  connection  with  the  sea.  In  Southern 
S.S.  Co.  V.  Labor  Board,  (1942)  316  U.S.  31,  at  p.  41, 
the  Court  stated  without  reservation; 

"It  has  long  been  settled  that  the  admiralty 
and  maritime  jurisdiction  of  the  United  States 
includes  all  navigable  waters  within  the  coun- 
tiy.   The  Genesee  Chief,  12  How.  443." 


19 

rV.  THE  CHARACTER  OF  LAKE  TAHOE  AS  NAVIGABLE 
WATERS  OF  THE  UNITED  STATES  WAS  ESTABLISHED  BY 
INHERENTLY  CREDIBLE  EVIDENCE  WHICH  WAS  UNDIS- 
PUTED AND  UNIMPEACHED  AND  BY  FACTS  OF  WHICH 
THE  COURT  CAN  TAKE  JUDICIAL  NOTICE.  THE  DISTRICT 
COURT.  THEREFORE,  PROPERLY  INSTRUCTED  THE  JURY 
THAT  "LAKE  TAHOE  IS  A  NAVIGABLE  BODY  OF  WATER 
WITHIN  THE  JURISDICTION  OF  THE  UNITED  STATES". 

The  naviga])ility  in  fact  and  its  uses  and  capacity 
for  use  as  an  interstate  waterway  for  commerce  have 
been  i)roved  ])y  the  record  testimony  of  F.  W.  Brenzel 
(Tr.  R.  10-17).  His  testimony  remains  uncontradicted 
and  unimpeached.    Its  credibility  is  undeniable. 

The  status  of  Lake  Tahoe  which  renders  it  sub- 
ject to  federal  navigation  laws  has  been  likewise 
established  by  facts  admittedly  a  proper  subject  for 
the  judicial  notice  of  this  Court.  (Appellant's  Brief, 
pp.  2,  3). 

In  further  confii-mation  of  that  status,  appellee 
has  related  herein  further  facts  within  the  judicial 
know^ledge  of  the  Court. 

Neither  the  jurisdiction  of  the  United  States  over 
the  waters  of  Lake  Tahoe  nor  the  jurisdiction  of  the 
Court  in  this  proceeding  depended  in  any  degree  on 
the  settlement  of  issues  of  fact  by  the  juiy.  The  issue 
of  jurisdiction  was  one  entirely  of  law.  It  was  prop- 
erly resolved  in  the  Court  below.  And  the  jury  was 
properly  charged  that,  as  an  estabUshed  fact,  I^ake 
Tahoe  is  a  navigal)le  l)ody  of  water  imder  the  juris- 
diction of  the  United  States  of  America.  TJorning  v. 
District  of  ColnmUa,  254  U.S.  135. 
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It  is  respectfully  submitted  that  the  judgment  of 
conviction  must  be  affirmed. 

Dated,  San  Francisco,  California, 
June  26,  1950. 

Respectfully  submitted, 

Frank  J.  Hennessy, 

United  States  Attorney, 

C.  Elmer  Collett, 

Assistant  United  States  Attorney. 

Antoinette  E.  Morgan, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 
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No.  12,414 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Phil  Davis, 

Appellant, 
vs. 

United  States  of  America, 

Appellee. 


APPELLANT'S  REPLY  BRIEF. 


ARGUMENT  IN  RESPONSE  TO  BRIEF  OF  APPELLEE. 

We  submit  that  the  appellee  in  its  brief  has  made 
no  sincere  attempt  to  analyze  the  true  nature  of  the 
meaning  of  the  Commerce  and  Admiralty  provisions 
of  the  Federal  Constitution.  We  should  first  like  to 
point  out  that  at  page  14  of  its  brief  appellee  cites  the 
case  of  London  Guarantee  &  Accident  Company ,  Ltd. 
V.  Industrial  Accident  Commission,  279  U.S.  109,  124, 
as  authority  for  the  proposition  that  the  business  of 
renting  boats  for  pleasure  purposes  in  some  way  con- 
stitutes that  type  of  commerce  which  the  makers  of 
the  constitution  intended  to  ])crmit  the  United  States 
to  regulate. 

This  Court  should  note  that  in  the  case  cited  the 
question  raised  was  entirely  different  from  the  ques- 
tion present  here.  In  the  London  Guarantee  case  an 


employee  of  a  pleasure  boat  concern  met  his  death  in 
the  waters  of  Santa  Monica  Bay.  The  Supreme  Court 
determined  that  in  view  of  the  locale  of  the  accident 
that  the  Federal  Compensation  Provisions  apply 
rather  than  those  of  the  State  of  California.  The  lon^ 
decision  makes  it  perfectly  clear  that  the  reason  for 
so  holding  lay  in  the  fact  that  according  to  Admiralty 
law  a  imiform  standard  of  Compensation  has  been  set 
up  which  applies  to  all  waters  under  the  jurisdiction 
of  the  United  States,  and  further  that  the  fact  that 
an  employee  is  working  for  a  company  engaged  in  the 
pleasure  business  on  such  waters  as  a  seaman  does  not 
exempt  him  from  Federal  jurisdiction.  To  reason  that 
this  decision  has  changed  150  years  of  decisions  by  our 
Federal  Courts  as  to  the  meaning  of  interstate  com- 
merce is  obviously  fallacious.  To  reason  that  because 
a  seaman  employed  by  a  pleasure  concern  on  coastal 
waters  is  entitled  to  Federal  Compensation  and  there- 
fore that  the  w^aters  of  Lake  Tahoe  are  Federal  waters 
is  a  complete  non  sequitur. 

The  appellee  has  made  much  of  the  decision  ol*  the 
Supreme  Court  in  the  case  of  United  States  r.  Ap- 
jmlacMan  Potver  Co.,  311  U.S.  377,  404.  We  concede 
that  this  decision  is  the  most  far-reaching  decision 
by  the  United  States  Supreme  Court  in  extending 
Federal  control  over  inland  waters.  We  believe  that 
the  present  case  is  enti]*ely  distinct  and  that  the  pres- 
ent case  can  be  clearly  distinguished  from  the  Ap- 
palachian case  by  simply  using  a  little  reasoning  and 
common  sense. 

Clearly  the  Commerce  provision  of  the  Constitution 
was  enacted  so  as  to  permit  Congress  to  prevent  any 


burden  or  restraint  upon  substantial  commercial  trade 
between  the  various  states.  It  is  obviously  one  thing 
for  Congress  to  control  the  erection  of  a  dam  in  an 
interstate  river  which  may  interfere  for  many  years 
in  the  future  with  possible  commerce  on  such  river 
and  further  may  interfere  with  tlie  newly  recognized 
right  of  the  Federal  Govenunent  to  control  hydro- 
electric power  on  navigable  rivers.  It  is  certainly  a 
totally  different  thing  for  the  Federal  Government  to 
attempt  to  control  the  operation  of  small  pleasure 
craft  on  inland  waters  which  for  many  years  have 
not  been  used  in  interstate  commerce  and  for  many 
years  in  the  future  will  almost  surely  not  be  used  for 
interstate  conmierce.  No  reasonable  man  can  suggest 
how  the  regular  operation  of  a  motor  boat  on  the 
water  of  Lake  l^'ahoe  now  or  in  the  foreseeable  future 
could  jjossibly  interfere  with  that  sort  of  useful  sub- 
stantial commerce  between  the  states  which  actually 
constitutes  interstate  trade. 

The  appellee  cites  no  case  in  its  brief  nor  can  we 
discover  in  all  of  the  hundreds  of  Federal  decisions 
concerning  the  power  of  the  United  States  over  nav- 
igable waters  wherein  it  has  been  held  that  maritime 
regulations  totally  unconnected  with  the  protection  of 
commerce  have  been  held  to  apply  on  inland  waters 
not  connected  with  the  sea.  If,  therefore,  the  jurisdic- 
tion of  the  United  States  in  this  case  must  be  based 
upon  protection  of  interstate  commerce,  let  the  Gov- 
ernment explain  in  what  way  the  penal  law  that  we 
are  here  concerned  with  is  calculated  to  protect  the 
non-existent  connnerce  on  Lake  Tahoe.  if  on  the  other 
hand  the  jurisdiction  of  the  Government  rests  upon 


the  Maritime  and  Admiralty  authority  granted  by  the 
Constitution,  note  that  the  defendant  in  this  case  will 
apparently  become  the  first  resident  of  these  United 
States  in  recorded  judicial  history  to  be  punished  for 
a  violation  of  maritime  law  on  an  inland  water  hav- 
ing no  connection  with  the  sea. 


In  conclusion,  we  submit  that  the  Federal  Courts 
have  by  many  decisions  established  the  following 
rules  defining  the  Federal  jurisdiction  over  United 
States  waters : 

1.  The  meaning  of  ''navigable  waters"  so  far  as 
peraiitting  Federal  control  is  distinct  from  the  mean- 
ing of  the  same  term  when  determining  the  power  of 
a  state  over  waters  within  its  boundaries.  (The 
Steamer  Daniel  Ball  v.  United  States,  10  Wall.  557.) 

2.  Whether  the  body  of  water  lies  wholly  in  one 
state  or  extends  into  more  than  one  is  not  the  de- 
temiining  factor  as  to  Federal  control.  (The  Steamer 
Darnel  Ball,  supra.) 

3.  Interior  lakes  used  only  for  local  traffic  are  not 
to  be  considered  as  navigable  waters  of  the  United 
States.  (Perry  v.  Haines,  191  U.S.  17.) 

4.  The  Commerce  power  and  the  Admiralty  power 
are  totally  distinct  and  have  no  necessary  connection. 
(London  Guarantee  Co.  v.  I.A.C.,  279  U.S.  109.) 

5.  Maritime  jurisdiction  is  entirely  dependent 
upon  locality  but  commerce  jurisdiction  results  from 
the  necessity  for  protecting  interstate  trade  in  any 
locality.  If  the  locality  is  not  maritime  then  the  state 


retains  power  of  control  unless  it  can  be  shown  that 
navigation  in  interstate  commerce  will  be  at  least  in- 
cidentally affected.  {Southern  Pacific  v.  Jensen,  244 
U.S.  206;  Escanaha  Co.  v.  Chicago,  107  U.S.  691.) 

6.  The  tei-m  ''navigable  waters  of  the  United 
States"  has  reference  to  commerce  of  a  substantial 
and  permanent  character  and  a  practical  construction 
must  be  put  on  any  attempt  to  determine  whether  such 
commerce  exists.   (Levoy  v.  V.  S.,  Ill  U.S.  622.) 

7.  The  likelihood  of  future  substantial  commercial 
use  is  a  factor  to  consider.  (U.  S.  v.  Utah,  283  U.S. 
64.) 

8.  Past  usage  of  the  water  for  commei'cial  pur- 
poses is  to  be  considered  as  well  as  possible  improve- 
ments to  facilitate  movement  of  shipping.  (U.  S.  v.  Ap- 
palachain  Power  Co.,  311  U.S.  377.) 

9.  The  erection  of  a  dam  in  a  stream  once  used  in 
interstate  commerce  and  affecting  hydro-electric 
power  in  several  states  is  subject  to  Federal  control. 
(U.  S.  V.  Appalachian,  supra.) 

If  these  are  indeed  the  rules  which  limit  the  power 
of  the  United  States  over  inland  waters,  then  the  use 
of  a  motor  boat  on  Lake  Tahoe  is  most  certainly  not 
an  activity  calculated  to  permit  any  interference  with 
the  right  of  the  State  of  California  or  the  State  of 
Nevada  to  regulate  such  activity. 
Dated,  Oakland,  C^alif  ornia, 
July  17, 1950. 

Clifton  Hildebrand, 

A ttorney  for  A  ppellant. 
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NAMES  AND  ADDRESSES  OF  ATTOENEYS 

MR.  JOSEPH  S.  HERTOGS, 

Attorney  for  Petitioners  and  Appellants, 
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MR.  FRANK  J.  HENNESSY, 
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Post  Office  Building, 

San  Francisco,  California. 

On  appeal  from  the  United  States  District  Court 
for  the  Northern  District  of  California,  South- 
ern Division. 

Decision  of  Judge  Michael  J.  Roche. 


2  Chin  Chiu  Fong  et  al. 

In  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California 

Habeas  Corpus  No.  29099R 

In  the  Matter  of  the  Applications  of 

CHIN  CHIU  FONG  and  CHIN  CHIU  CHUNG 
for  a  Writ  of  Habeas  Corpus, 

PETITION  FOR  WRIT  OF  HABEAS  CORPUS 

The  petition  of  Joseph  S.  Hertogs  on  behalf  of 
the  Chin  Chiu  Fong  and  Chin  Chiu  Chung  respect- 
fully shows: 

I. 

That  the  said  Chin  Chiu  Fong  and  Chin  Chiu 
Chung,  the  persons  in  whose  behalf  this  writ  is  ap- 
plied for,  are  now  detained  and  restrained  of  their 
liberty  by  the  respondent,  Arthur  J.  Phelan,  as  the 
Acting  District  Director  of  the  Immigration  and 
Naturalization  Service,  San  Francisco  District,  and 
his  officers  and  agents;  that  the  said  Chin  Chiu 
Fong  and  Chin  Chiu  Chung  are  now  confined  in  the 
Detention  Facilities  of  the  Immigration  and  Natu- 
ralization Service  at  630  Sansome  Street,  City  and 
County  of  San  Francisco,  State  of  California ; 

II. 

That  no  one  has  filed,  in  behalf  of  the  said  Chin 
Chiu  Fong  and  Chin  Chiu  Chung,  a  previous  appli- 
cation for  a  writ  of  Habeas  Corpus  in  and  about 
the  matter  set  forth  herein  to  any  court; 
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III. 

That  the  petitioner  has  been  advised  by  the  San 
Francisco  Office  of  the  Immigration  and  Natural- 
ization Service  that  the  said  Chin  Chiu  Fong  and 
Chin  Chiu  Chung  are  to  be  deported  from  the 
United  States  on  August  25,  1949 ;  that  such  depor- 
tation would  deprive  the  said  Chin  Chiu  Fong  and 
Chin  Chiu  Chung  of  residence  in  the  country  of 
their  claimed  citizenship ;  that  such  deportation  will 
take  effect  unless  this  Court  intervened  to  prevent 
such  deportation; 

IV. 

That  the  said  Chin  Chiu  Fong  and  Chin  Chiu 
Chung  arrived  at  the  port  of  San  Francisco,  State 
of  California,  ex  China  National  Aviation  Corpora- 
tion Plane  XT  101  on  De<?em])er  15,  1948 ;  that  they 
seek  admission  as  United  States  citizens  such  citi- 
zenship having  been  acquired  under  the  provision 
of  Section  1993  United  States  Revised  Statutes; 
that  their  father.  Chin  Yow  Kim,  Avas  born  at  New 
York,  New  York,  on  June  18,  1911 ;  that  the  United 
States  citizenship  of  Chin  Yow  Kim  is  conceded  by 
the  Immigration  and  Naturalization  Service; 

V. 

That  subsequent  to  their  arrival  Chin  Chiu  Fong 
and  Chin  Chiu  Chung  were  detained  for  further 
examination  before  a  Board  of  Special  Inquiry; 
that  thereafter  on  Fel)ruary  23,  1949,  the  Board 
of  Special  Inquiry  voted  to  exclude  the  applications 


4  Chin  Chiu  Fong  et  al. 

from  admission  to  the  United  States;  that  the  ex- 
cluding decision  of  the  Board  of  Special  Inquiry 
has  been  affirmed  on  appeal  by  both  the  Acting  As- 
sistant Commissioner  of  Immigration  and  Natural- 
ization and  the  Board  of  Immigration  Appeals; 

VI. 

That  the  said  Chin  Chiu  Fong  and  Chin  Chiu 
Chung  were  denied,  during  the  Board  of  Special 
Inquiry  hearing,  the  right  to  have  a  friend  or  rela- 
tive present;  that  the  Board  of  Special  Inquiry 
failed  to  properly  inform  the  said  Chin  Chiu  Fong 
and  Chin  Chiu  Chung  of  this  right  as  required  by 
8  C.F.R.  130.2; 

VII. 

That  the  said  Chin  Chiu  Fong  and  Chin  Chiu 
Chung  were  denied  a  fair  and  impartial  hearing  by 
the  Board  of  Special  Inquiry;  that  the  Board  of 
Special  Inquiry  acted  in  an  unlawful  and  improper 
way;  that  the  Board  had  a  biased  preconceived 
opinion  before  hearing  all  of  the  evidence ;  that  such 
allegation  is  not  based  upon  any  one  statement  but 
upon  the  entire  record;  that  due  to  the  lack  of  a 
reasonable  time  a  copy  of  the  record  is  not  annexed ; 

VIII. 

That  the  excluding  decision,  insofar  as  it  relates 
to  the  applicant.  Chin  Chiu  Fong,  is  not  supported 
by  the  evidence ;  that  the  Board  of  Special  Inquiry, 
during  the  examination  of  Chin  Chiu  Fong,  stated : 
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Q.  You  are  advised  that  the  testimony  given  by 
Lee  Ngook  Hong  on  January  28,  1949,  very  nearly 
agrees  with  the  testimony  given  by  you  before  this 
Board.  Do  you  have  any  comment  to  make  ? 

A.  I  have  no  comment.  I  was  just  telling  the 
truth. 

that  the  said  Lee  Ngook  Hong  is  the  alleged  mother 
of  the  applicants,  Chin  Chiu  Fong  and  Chin  Chiu 
Chung;  that  the  said  Lee  Ngook  Hong  entered  the 
United  States  for  permanent  residence  about  one 
year  ago; 

IX. 

That  the  said  Arthur  J.  Phelan  and  his  officers 
and  agents  as  aforesaid  threaten  to  transport  the 
bodies  of  the  said  Chin  Chiu  Fong  and  Chin  Chiu 
Chung  beyond  the  jurisdiction  of  this  Court  to  the 
country  of  Hongkong;  that  the  said  Chin  Chiu 
Fong  and  Chin  Chiu  Chung  are  minors,  natives  of 
Hongkong,  and  of  the  Chinese  race ;  that  they  have 
resided,  except  for  a  few  months,  in  China;  that 
China  is  now  engaged  in  civil  war  that  would  en- 
danger the  lives  of  the  said  Chin  Chiu  Fong  and 
Chin  Chiu  Chung;  that  to  deport  the  said  Chin 
Chiu  Fong  and  Chin  Chiu  Chung  to  Hongkong  or 
China  would  be  unusual  and  inhuman  punishment, 
contrary  to  the  dictates  of  luimanity; 

X. 

That  said  detention  and  restraint  are  illegal,  and 
their  illegality  consists  in  the  following,  among 
other  things,  to  wit: 
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(a)  The  applicants,  Chin  Chiu  Fong  and  Chin 
Chiu  Chung,  have  been  denied  the .  rights  guaran- 
teed to  them  by  ''due  process  of  law"  clause  of 
U.S.C.A.  Constitutional  Amendment  5. 

(b)  That  such  deportation  would  be  in  conflict 
with  the  policy,  practice  and  rule  of  the  Attorney 
General  not  to  deport  a  person  to  a  country  or  ter- 
ritory under  enemy  domination. 

/s/  JOSEPH  S.  HERTOGS, 

Attorney  for  Petitioners. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Joseph  S.  Hertogs,  being  first  duly  sworn,  on 
behalf  of  the  petitioners  in  the  above  entitled  pro- 
ceeding, says: 

That  he  has  read  the  foregoing  petition,  and 
knows  the  contents  thereof,  and  that  the  facts 
therein  alleged  are  within  his  knowledge  and  that 
the  same  is  true,  except  as  to  the  matters  therein 
stated  upon  information  or  believe,  and  as  to  those 
matters  that  he  believes  it  to  be  true ;  that  affiant  is 
petitioners'  attorney  and  that  petitioners  camiot 
read  English  proficientl^y  and  are  detained  in  the 
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custody  of  respondent  and,  therefore,  are  unable 
to  verify  said  petition  and  that  affiant,  therefore, 
makes  this  affidavit. 

/s/  JOSEPH  S.  HERTOGS, 
Affiant. 
Subscribed  and  sworn  to  before  me  this  25th  day 
of  August,  1949. 

[Seal]        /s/  L.  RUTH  WILBUR, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  Commission  Expires  February  8,  1955. 

[Endorsed] :     Filed  August  25,  1949. 


In  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California 

Habeas  Corpus  No.  29099R 

CHIN  CHIU  FONG  and  CHIN  CHIU  CHUNG, 

Petitioners, 

vs. 

ARTHUR  J.  PHELAN, 

Respondent. 

WRIT  OF  HABEAS  CORPUS 

To:  Arthur   J.   Phelan,   Acting   District    Director, 
Immigration  and  Naturalization  Service,  United 
States    Department   of   Justice,    630    Sansome 
Street,  San  Francisco,  California. 

Greeting : 
You  Are  Hereby  Commanded  that  the  bodies  of 
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Chin  Chiu  Fong  and  Chin  Chivi  Chung  by  you  re- 
strained of  their  liberty,  as  it  is  said  detained  by 
whatsoever  names  the  said  Chin  Chiu  Fong  and 
Chin  Chiu  Chung  may  be  detained,  together  with 
the  day  and  cause  of  their  being  taken  and  detained, 
you  have  before  the  Honorable  Miehael  J.  Roche, 
Judge  of  the  United  States  District  Court  in  and 
for  the  Northern  District  of  California,  Southern 
Division,  at  the  court  room  of  said  court,  in  the  City 
and  County  of  San  Francisco  at  9:30  o'clock  a.m., 
on  the  12th  day  of  September,  1949,  then  and  there 
to  do,  submit  to  and  receive  whatsoever  the  said 
Judge  shall  then  and  there  consider  in  that  behalf; 
and  have  you  then  and  there  this  writ. 

Witness,  the  Honorable  Michael  J.  Roche,  United 
States  District  Judge  at  San  Francisco,  California, 
this  25th  day  of  August,  1949. 

/s/  MICHAEL  J.  ROCHE. 

[Endorsed] :     Filed  August  25,  1949. 


[Title  of  District  Court  and  Cause.] 

RETURN  TO  ORDER  TO  SHOAV  CAUSE 

Comes  now  Arthur  J.  Phelan,  Aeting  District 
Director  of  the  Immigration  and  Naturalization 
Service,  port  of  San  Francisco,  California,  and  for 
cause  why  a  Writ  of  Habeas  Corpus  should  not 
issue  herein  shows: 

I. 

That  the  persons  in  whose  behalf  the  Order  to 
Show  Cause  was  issued    (hereinafter   termed   the 
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"applicants")  arrived  at  the  port  of  San  Francisco, 
California,  on  December  15,  1948  and  applied  for 
admission  to  the  United  States. 

II. 

That  the  applicants  herein  were  held  for  exami- 
nation by  a  Board  of  Special  Inquiry  with  relation 
to  their  right  to  enter  the  United  States ;  that  there- 
after and  on  February  17,  1949,  the  said  applicants 
were  refused  admission  to  the  United  States  by  said 
Board  of  Special  Inquiry  on  the  grounds  that  they 
and  each  of  them  were  in  fact  aliens  not  in  posses- 
sion of  proper  documents  which  would  entitle  them 
to  admission  to  the  United  States. 

III. 

That  on  appeal  to  the  Commissioner,  Immigration 
and  Naturalization  Service,  Washington,  D.  C,  the 
excluding  decision  was  affirmed  on  April  26,  1949. 
A  further  appeal  to  the  Board  of  Immigration 
Appeals  was  dismissed  on  July  20,  1949. 

IV. 

That  the  Board  of  Special  Inquiry  was  duly  ap- 
pointed under  the  provisions  of  Sec.  17  of  the  Im- 
migration Act  of  1917,  39  Stat.  887,  8  U.S.C.A.  153. 

V. 

That  the  original  record  of  the  entire  proceedings 
before  the  Immigration  and  Naturalization  Service 
pertaining  to  these  applicants  is  affixed  hereto  and 
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made  a  ]Dart  hereof  as  respondents'  Exhibits  A,  B, 
and  C. 

Wherefore,  respondent  prays  that  the  Order  to 
Show  Cause  be  dismissed  and  that  the  Petition  for 
Writ  of  Habeas  Corpus  be  denied. 

/s/  ARTHUR  J.  PHELAN, 
Acting  District  Director,  Immigration  and  Natu- 
ralization Service,  Port  of  San  Francisco,  Cali- 
fornia. 

[Endorsed]:     Filed  September  19,  1949. 


[Title  of  District  Court  and  Cause.] 

ORDER  DENYING  PETITION 

The  above-named  applicants,  Chin  Chiu  Fong  and 
Chin  Chiu  Chung,  seek  admission  into  the  United 
States  as  United  States  citizens,  alleging  acquire- 
ment of  United  States  citizenship  at  birth  under  the 
provisions  of  Sec.  1993  Rev.  Stat.,  as  the  children 
of  a  United  States  citizen  father  who  has  previously 
resided  in  the  United  States.  The  alleged  father  is 
a  citizen  by  birth  and  his  wife,  the  alleged  mother, 
has  already  been  admitted  to  the  United  States, 
pursuant  to  the  provisions  of  8  U.S.C.  232.  The 
applicants  were  examined  by  a  Board  of  Special 
Inquiry  at  San  Francisco  and  the  testimony  of  the 
alleged  parents  and  another  witness  was  taken  in 
New  York.    The  Board  refused  the  applicants  ad- 
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mission  on  the  ground  that  they  had  failed  to  prove 
their  alleged  blood-relationship  and  were  in  fact 
aliens  not  in  possession  of  proper  documents  which 
would  entitle  them  to  admission  into  the  United 
States.  The  exclusion  order  was  affirmed  on  appeal 
and  a  further  appeal  to  the  Board  of  Immigration 
Appeals  was  dismissed.  The  conclusion  of  the 
Board  of  Special  Inquiry  was  based  on  certain 
marked  discrepancies  in  the  testimony  of  the  ap- 
plicants and  the  alleged  mother.  This  petition  for 
writ  of  habeas  corpus  followed. 

It  is  well  settled  that  the  exclusion  order  of  a 
Board  of  Special  Inquiry  is  final  unless  the  record 
discloses  an  abuse  of  discretion,  an  unfair  hearing 
or  error  of  law.  Vajtauer  v.  Commissioner,  273 
U.S.  103.  It  appears  from  the  record  in  this  case 
that  the  applicants  were  given  a  fair  hearing  and 
that  the  Board's  findings  are  supported  by  evidence 
of  probative  value.   It  is  therefore  by  the  Court 

Ordered  that  the  petition  for  writ  of  habeas 
corpus  be  and  the  same  is  hereby  Denied  and  that 
the  order  to  show  cause  heretofore  issued  be  and  the 
same  is  hereby  Discharged. 

Dated :     October  21st,  1949. 

/s/  MICHAEL  J.  ROCHE, 
U.  S.  District  Judge. 

[Endorsed]  :     Filed  October  21,  1949. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To :  The  Clerk  of  the  Above-Entitled  Court  and  to 
Defendant  and  to  Frank  J.  Hennessy  and  Ed- 
gar R.  Bonsall,  his  attorneys : 

Take  notice  that  the  plaintiffs  in  the  above-entitled 
action  hereby  appeal  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
judgment  therein  rendered  and  entered  in  the  said 
Southern  Division  of  the  United  States  District 
Court  for  the  Northern  District  of  California  on 
the  21st  day  of  October,  1949,  in  favor  of  the  de- 
fendant and  against  said  plaintiffs. 

Dated  this  27th  day  of  October,  1949. 

/s/  JOSEPH  S.  HERTOGS. 

[Endorsed] :     Filed  October  27,  1949. 


[Title  of  District  Court  and  Cause.] 

ORDER 

It  appearing  to  the  court  that  the  plaintiffs,  Chin 
Chiu  Fong  and  Chin  Chin  Chung,  by  "their  attorney, 
Joseph  S.  Hertogs,  have  this  day  filed  a  notice  of 
appeal  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  the  judgment  of 
the  Southern  Division  of  the  United  States  District 
Court  for  the  Northern  District  of  California  en- 
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tered  on  the  21st  clay  of  October,  1949,  in  favor  of 
the  defendant  and  against  said  plaintiffs;  that  the 
said  plaintiffs'  attorney  has  been  advised  this  date 
that  the  plaintiffs  are  to  be  deported  from  the 
United  States  this  date ;  and  that  such  appeal  would 
be  useless  unless  the  plaintiffs  are  permitted  to  re- 
main within  the  jurisdiction  of  this  court  pending 
determination  of  their  appeal. 

It  Is  Ordered  that  the  said  plaintiffs  shall  not  be 
removed  from  the  jurisdiction  of  this  court  pending 
final  disposition  of  their  appeal. 

Dated  this  27th  day  of  October,  1949. 
/s/  MICHAEL  J.  ROCHE. 

Approved  10-27-49. 

/s/  EDGAR  R.  BONSALL, 

Asst.  U.  S.  Attorney. 

[Endorsed]  :     Filed  October  27,  1949. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  TO  RECORD 
ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing 
documents  and  Exhibits  listed  below,  are  the  origi- 
nals filed  in  this  Court,  in  the  above-entitled  case. 
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and   that  they   constitute   the   Record   on   Appeal 
herein,  as  designated  by  the  Appellant,  to  mt : 

Petition  for  Writ  of  Habeas  Corpus 

Writ  of  Habeas  Corpus 

Return  to  Order  to  Show  Cause 

Order  Denying  Petition  and  Discharging  Order 
to  Show  Cause 

Notice  of  Appeal 

Order  that  Petitioners  Remain  in  Jurisdiction  of 
Court 

Designation  of  Contents  of  Record  on  Appeal 

Exhibits  A,  B,  and  C. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  this 
3rd  day  of  December,  A.D.  1949. 

C.  W.  CALBREATH, 
Clerk, 

[Seal]  By  /s/  M.  E.  VAN  BUREN, 
Deputy  Clerk. 
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[Endorsed] :  No.  12415.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Chin  Chiu  Fong 
and  Chin  Chiu  Chung,  Appellants,  vs.  Arthur  J. 
Phelan,  Acting  District  Director  of  the  Immigra- 
tion and  Naturalization  Service,  San  Francisco  Dis- 
trict, Appellee.  Transcript  of  Record.  Appeal  from 
the  United  States  District  Court  for  the  Northern 
District  of  California,  Southern  Division. 

Filed  December  5,  1949. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12415 

CHIN  CHIU  FONG  and  CHIN  CHIU  CHUNG, 

Petitioners- Appellants, 

vs. 

ARTHUR  J.  PHELAN, 

Respondent- Appellee. 

STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANT INTENDS  TO  RELY  IN  THE 
APPEAL  OF  THE  ABOVE  -  ENTITLED 
MATTER 

Comes  now  Chin  Chiu  Fong  and  Chin  Chiu 
Chung,  by  and  through  their  attorney,  Joseph  S. 
Hertogs,  files  herein  the  Statement  of  Points  on 
which  Appellants  intend  to  rely  in  the  appeal  of 
the  above-entitled  matter: 

I. 

The  District  Court  erred  in  holding  that  the 
appellants  were  given  a  fair  hearing  as  required  by 
the  "due  process  of  law"  clause  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United 
States. 

II. 

That  the  District  Court  erred  in  holding  and  de- 
ciding that  the  Appellee  complied  with  Section  153, 
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Title  8,  United  States  Code  Annotated  (Act  of  Feb- 
ruary 5,  1917;  39  Stat.  887). 

III. 

That  the  District  Court  erred  in  holding'  and  de- 
ciding that  the  Appellee  complied  with  Part  130.2 
of  Title  8,  Code  of  Federal  Regulations  (Published 
11  F.  R.  14232,  December  11,  1946). 

IV. 

That  the  District  Court  erred  in  not  remanding 
the  case  to  the  Appellee  for  a  hearing  de  novo. 

/s/  JOSEPH  S.  HERTOGS, 

Attorney  for  Appellants. 

Receipt  of  copy  acknowledged. 

[Endorsed] :     Filed  December  13,  1949. 


[Title  of  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  RECORD  TO  BE  INCOR- 
PORATED IN  TRANSCRIPT  ON  APPEAL 

Chin  Chiu  Fong  and  Chin  Chiu  Chung,  appel- 
lants, in  the  above-entitled  matter,  by  and  through 
their  attorney,  Joseph  S.  Hertogs,  (in  accordance 
with  Rule  75  (a)  of  the  Federal  Rules  of  Civil 
Procedure)  hereby  designate  the  following  to  be 
included  in  the  Transcript  on  Appeal  on  their  pend- 
ing appeal  from  the  judgment  made,  filed  and  en- 
tered in  said  matter  October  27,  1949: 
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1.  Petition  for  Writ  of  Habeas  Corpus  filed  on 
behalf  of  Chin  Chiu  Fong  and  Chin  Chiu  Chung. 

2.  Order  that  petitioners  remain  within  juris- 
diction of  court. 

3.  Writ  of  Habeas  Corpus. 

4.  Return  to  order  to  Sho^Y  Cause  filed  by  Ar- 
thur J.  Phelan,  Acting  District  Director,  Immigra- 
tion and  Naturalization  Sei-vice,  San  Francisco, 
California. 

5.  Order  denying  petition  for  Writ  of  Habeas 
Corpus. 

6.  Notice  of  Appeal. 

7.  Stipulation  and  Order  that  exhibits  be  con- 
sidered in  original  form  without  printing. 

/s/  JOSEPH  S.  HERTOCS, 

Attorney  for  Appellants. 

Receipt  of  copy  acknowledged. 
[Endorsed]  :     Filed  December  13,  1949. 
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[jTitle  of  Court  of  Appeals  and  Cause.] 

STIPULATION  AND  ORDER 

It  Is  Hereby  Stipulated  by  and  between  counsel 
for  appellants  and  counsel  for  appellee  that  the  ex- 
hibits listed  in  the  '^  Designation  of  Record  on  Ap- 
peal" may  be  considered  in  their  original  form 
without  printing. 

/s/  JOSEPH  S.  HERTOGS, 

Attorney  for  Appellants. 

/s/  FRANK  J.  HENNESSY, 

U.  S.  Attorney. 

/s/  EDGAR  R.  BONSALL, 
Asst.  U.  S.  Attorney. 
So  Ordered. 

/s/  WM.  DENMAN, 
Chief  Judge. 

/s/  H.  T.  BONE, 
/s/  WM.  HEALY, 

U.  S.  Circuit  Judge. 

[Endorsed]  :     Filed  December  13,  1949. 
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No.  12,415 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Chin  Chiu  Fong  and  Chin  Chiu  Chung, 

Appellants, 
vs. 

Arthur  J.  Phelan,  Acting  District  Di- 
rector of  the  Immigration  and  Natu- 
ralization Sei'vice,  San  Francisco  Dis- 
trict, 

Appellee. 


BRIEF  FOR  APPELLANTS. 


JURISDICTIONAL  STATEMENT. 
Appellants  arrived  at  the  port  of  San  Francisco  on 
the  15th  day  of  December,  1948,  seeking  admission  as 
United  States  citizens.  Their  applications  for  admis- 
sion as  United  States  citizens  were  denied  by  the  Im- 
migration and  Naturalization  Service. 

Appellants  petitioned  the  United  States  District 
Court  in  and  for  the  Northern  District  of  California, 
Southern  Division,  for  a  writ  of  habeas  corpus  (T  2). 
The  writ  was  denied  by  District  Judge  Mieliael  0. 
Roche  and  this  appeal  followed  (T  10-12). 


Jurisdiction  of  the  District  Court  to  entertain  the 
petition  for  habeas  corpus  is  conferred  by  28  U.S.C. 
Sees.  451,  452,  453.  Jurisdiction  of  the  Court  of 
Appeals  to  review  the  District  Court's  final  order 
denying  habeas  corpus  is  conferred  by  28  U.S.C. 
Sec.  463. 


STATUTE  AND  REGULATION  INVOLVED. 

The  Act  of  Februaiy  5,  1917,  as  amended  (8  U.S.C. 
Sec.  153),  so  far  as  relevant  to  this  proceeding,  pro- 
vides: 

u*  *  »  j^Yi  hearings  before  such  boards  shall  be 
separate  and  apart  from  the  public,  but  the  immi- 
grant may  liave  one  friend  or  relative  present 
under  such  regulations  as  may  be  prescribed  by 
the  Attorney  General.  *  *  * " 

Part  130.2  of  Title  8,  Code  of  Federal  Regulations 
(Pul)lished  11  F.R.  14232,  December  11,  1946)  pro- 
vides inter  alia: 

"The  alien  shall  also  be  accorded  tlie  right  to 
have  one  friend  or  relative  present:  Provided, 
That,  if  such  friend  or  relative  is  a  mtness,  he 
has  already  completed  his  testimony.  Dui'ing  the 
preliminary  part  of  the  hearing  the  alien  shall  be 
advised  of  these  rights  and  there  shall  be  entered 
in  the  record  the  exact  language  in  which  he  is  so 
advised  and  of  his  reply.  If  the  alien  desires  to 
have  counsel  or  a  friend  or  relative  present,  he 
shall  be  given  a  reasonable,  fixed  period  of  time 
within  which  to  arrange  for  such  presence.'' 


STATEMENT  OF  THE  CASE. 
The  appellants  applied  for  admission  to  the  United 
States  as  citizens  thereof  at  the  port  of  San  Francisco 
on  December  15,  1948  (T  9).  They  claim  to  be  the 
true  and  lawful  blood  sons  of  Chin  Yow  Kin  whose 
United  States  citizenship  has  been  conceded  by  the 
Immigration  and  Naturalization  Service  on  numerous 
occasions  (T  3).  The  appellants  were  held  for  exam- 
ination by  a  Board  of  Special  Inquiry  for  determina- 
tion of  their  right  to  entry  (T  9).  A  Board  of  Special 
Inquiry  hearing  was  conducted  'by  the  Immigration 
and  Naturalization  Service  (Ex.  A). 

It  is  contended  by  the  appellants  that  the  Board  of 
Special  Inquiry  failed  to  comply  with  those  provisions 
of  law  and  regulations  which  grant  si]l)stantive  rights 
to  persons  appearing  before  such  an  administrative 
body. 


SPECIFICATION  OF  ERRORS. 

1.  That  the  District  Court  erred  in  holding  and 
deciding  that  the  Board  of  Special  Inquiry  complied 
with  the  Act  of  February  5,  1917  (8  U.S.C.  153,  39 

Stat.  887). 

2.  That  the  District  Court  erred  in  holding  and 
deciding  that  the  Board  of  Special  ln(|uiry  complied 
with  Pai-t  130.2  of  Title  8,  Code  of  Federal  Regula- 
tions (Published  11  F.R.  14232  December  11,  1946). 

3.  That  the  District  C'oui-t  erred  in  holding  that 
the  appellants  were  given  a  fair  hearing  as  requircxl 


by   the   ''due   process   of   law"   clause   of  the   Fifth 
Amendment  to  the  Constitution  of  the  United  States. 

4.     That  the  District  Court  erred  in  not  remanding 
the  case  to  the  Appellee  for  a  hearing  de  novo. 


SUMMARY  OF  ISSUES  AND  LEGAL  ARGUMENT. 

The  sole  question  to  be  determined  at  this  time  is 
whether  the  Board  of  Special  Inquiry  afforded  these 
appellants  an  opportunity,  and  gave  due  and  proper 
notice,  of  their  right  to  have  a  friend  or  relative  pres- 
ent during  the  course  of  their  examination. 


THE  ACT  OF  FEBRUARY  5,  1917,  AND  THE  REGULATIONS 
PROMULGATED  THEREUNDER,  GUARANTEE  PERSONS 
HELD  FOR  A  BOARD  OF  SPECIAL  INQUIRY  HEARING 
CERTAIN  RIGHTS  AND  PRIVILEGES. 

In  order  to  present  a  clear,  logical  and  concise  argu- 
ment, specification  of  errors  Nos.  1  and  2  will  be  con- 
solidated for  that  purpose. 

Section  23  of  the  Act  of  February  5,  1917  (8  U.S.C. 
102,  108)  grants  authority  to  promulgate  such  rules 
and  regulations  as  may.  be  necessary  to  carry  out  the 
purposes  and  intent  of  that  act.  Under  Reorganization 
Plan  No.  V  (5  U.S.C.A.  133v)  such  authority  was 
delegated  to  the  Attorney  General  of  the  United 
States.  Pursuant  to  such  authority  Pai*t- 130.2  of  Title 
8,  Code  of  Federal  Regulations,  was  adopted  on  De- 
cember 11,  1946. 


Regulations  have  the  force  and  effect  of  law.  This 
doctrine  was  clearly  expressed  by  the  lower  court  in 
the  case  of  Hamburg  American  Lines  v.  U.S.,  65  F. 
(2d)  369,  379,  certiorari  i^-ranted  54  S.  Ct.  79,  290 
U.S.  615,  78  L.  Ed.  538,  and  affirmed  54  S.  Ct.  491, 
291  U.S.  420,  78  L.  Ed.  887. 

In  the  case  of  Panama  Refininc/  Company  v.  Ryan, 
55  S.  Ct.  241,  293  U.S.  388,  428,  429,  79  L.  Ed.  446, 
463,  the  Supreme  Court  said  : 

''So,  also,  from  the  beginning  of  the  Government, 
the  Congress  has  conferred  upon  executive  officers 
the  power  to  make  regulations, — 'not  the  govern- 
ment of  their  departments,  Imt  for  administering 
the  laws  which  they  govern.'  United  States  v. 
Grimaud,  220  U.S.  506,  517,  55  L.Ed.  563,  567,  31 
S.Ct.  480.  Such  regulations  become,  indeed,  bind- 
ing rules  of  conduct,  but  they  are  valid  only  as 
subordinate  rules  and  when  found  to  be  within  the 
framework  of  the  policy  which  the  legislature  has 
sufficiently  defined." 

Other  decisions  to  similar  effect  are: 

Fok  Young  Yo  v.  U.  S.,  185  U.S.  286,  303,  22 

S.  Ct.  686,  46  L.  Ed.  918,  920; 
Haff  V.  Tom  Tang  Shee,  63  F.  (2d)  191,  193; 
Shizuko  Kumanomido  v.  Nagle,  40  F.  (2d)  42, 

44; 
U.  S.  V.  KarniUh,  31  F.  (2d)  785,  788; 
Sihray  v.  U.  S.,  282  F.  795,  798. 

It  is  a  well  settled  criterion  of  law  that  where  the 
words  of  a  statute  are  cleai*  and  unambiguous  they 
are  to  be  strictly  construed,  and  tbe  statute  must  be 


given  effect  according  to  its  plain  and  obvious  mean- 
ing. This  rule  would  applj^  equally  as  well  to  rules  and 
regulations  that  fall  within  the  scope  of  delegated 
authority. 

U.  S.  V.  Missouri  Pacific  B.  Co.,  49  S.  Ct.  133, 

136,  278  U.S.  269,  277,  278,  72  L.  Ed.  322; 
Commissioner  of  Immigration  of  Port  of  New 
York  V.  Gottlieb,  44  S.  Ct.  528,  265  IT.  S.  310, 
315,  68  L.  Ed.  1031; 
Russell  Motor  Cur  Co.  v.  U.  S.,  43  S.  Ct.  428, 

430,  261  U.  S.  514,  520,  67  L.  Ed.  778; 
U.  S.  V.  Standard  Brewery,  40  S.  Ct.  139,  140, 
251  U.S.  210,  217,  64  L.  Ed.  229. 

For  the  purpose  of  applying  the  foregoing  rules  of 
law  to  the  instant  case  it  is  necessary  to  quote  for  clar- 
ification pertinent  parts  of  the  preliminary  hearing. 
They  are  as  follows : 

Exhibit  A,  page  87 : 

*'Q.  Your  right  to  enter  the  United  States  will 
be  considered  by  tliis  Board  and  all  evidence  in 
your  behalf  must  be  submitted  at  this  hearing. 
You  liave  the  right  to  be  represented  in  this  pro- 
ceeding by  an  attorney  or  by  any  other  person  ad- 
mitted to  practice  before  this  Sei'vice  or  the 
Board  of  Immigration  Appeals.  Do  you  wish  to 
be  so  represented  ^ 

A.  ("by  1-4  and  by  1-5).  I  desire  to  delay  this 
case  mitil  I  can  write  a  letter  to  my  father  and 
see  what  he  wants  us  to  do. 

Q.  (if  not).  Do  you  waive  your  right  to  repre- 
sentation by  counsel  in  this  proceeding  ? 

A. 


Q.  You  ai'e  informed  that  you  or  your  quali- 
fied representative  have  the  right  in  this  proceed- 
ing to  examine  any  witnesses  offered  in  your  be- 
half, to  cross-examine  any  witnesses  called  by  the 
Goverimient,  to  offer  evidence  material  and  rele- 
vant to  any  matter  in  issue,  and  to  make  objec- 
tions which  shall  be  entered  on  the  record.  Do  you 
understand  ? 

A.  (by  1-4).  I  understand,  (by  1-5).  I  under- 
stand. 

Q.  You  also  have  the  right  at  this  hearing  to 
have  a  friend  or  relative  present,  who,  if  a  wit- 
ness, must  have  finished  testifying.  Do  you  wish 
to  use  this  right? 

A.  (by  1-5).  I  have  a  friend,  Cheung  Yin 
Kuey,  who  I  would  like  to  Jiave  present." 

Exhibit  A,  page  85 : 

''Q.  Just  how  long  do  you  desire  to  delay  this 
hearing  before  you  will  be  able  to  advise  us 
whether  or  not  you  desire  to  be  represented  by 
an  attorney  or  by  any  other  pereon? 

A.  I  shall  notify  you  immediately  after  I  re- 
ceive word  from  my  father. 

Q.  You  are  advised  that  it  is  the  desire  of  this 
Service  to  complete  these  hearing  as  expedi- 
tiously as  possible.  For  that  reason  you  should 
attempt  to  contact  your  father  either  by  airmail 
or  telegram.  Do  you  understand  ? 

A.  (by  each  applicant).     I  understand. 

Q.  When  this  hearing  is  again  resumed  you 
should  be  in  a  position  to  advise  this  Board  as  to 
whether  your  father  and  mother  and  Cheung 
Yin  Kuey  will  appear  here  as  witnesses  in  your 
behalf.  Do  you  understand? 

A.  (by  each  applicant).     I  undex'stand. 


8 


Q.  You  are  advised  that  this  Board  of  Special 
Inquiry  will  be  recessed  in  order  to  give  you 
an  opportunity  to  obtain  advise  from  your  father 
concerning  the  retention  of  Counsel.  You  should 
immediately  let  us  know  when  you  are  ready  to 
proceed  with  this  hearing.    Do  you  understand? 

A.     I  imderstand.  (By  each  applicant)." 

Exhibit  A,  pages  85  and  84 : 

''Jan.  7,  1949. 

H.  H.  Carson  replaces  G.  T.  Patterson  as 
second  member. 

(BY  MEMBER  CARSON).  1  have  familiar- 
ized myself  with  all  the  testimony  and  evidence 
adduced  thus  far  in  these  cases. 

Interpreter,  Stephen  Louie. 


APPLICANTS  CHIN  CHIU  CHUNG  AND  CHIN  CHIU  FONG  RE- 
CALLED TO  BOARD  ROOM  AND  ADMONISHED  THAT  THEY 
ARE  STILL  UNDER  OATH  TO  TELL  THE  TRUTH  AND  SUB- 
JECT TO  THE  PENALTIES  OF  PERJURY. 

Q.  (Chairman  to  applicants).  Are  you  the 
same  Chin  Chiu  Chung  and  Chin  Chin  Fong  who 
last  appeared  before  this  Board  on  December  28, 
1948? 

A.    Yes. 

Q.  At  that  time,  this  Board  was  recessed  in 
order  to  give  you  an  opportunity  to  correspond 
with  your  father  to  find  out  what  he  wanted  you  to 
do  in  regard  to  retaining  an  attorney.  Have  you 
received  any  word  from  your  father? 

A.  No.  (By  Chin  Cliiu  Fong).  I  wrote  a 
letter  to  my  father  on  December  28,  1948.  The 
last  letter  was  returned  to  me  yesterday  for  addi- 


tional  postage.  I  wrote  to  my  father  again  yester- 
day. 

Q.  You  are  advised  that  this  Service  has  re- 
ceived a  letter  from  Edward  Hong,  Attorney  at 
Law  in  New  York  City,  entering  his  appearance 
as  attorney  in  these  cases  and  has  stated  that 
your  parents  will  testify  in  New  York  City.  The 
interpreter  will  now  read  you  these  letters,  and 
each  of  you  are  requested  to  state  if  you  are 
ready  to  proceed  with  your  liearing  at  this  time. 

A.  (by  Chin  Chiu  Fong).  Yes.  (by  Chin  Chiu 
Chung).     Yes. 

Q.  Inasmuch  as  Attorney  Edward  Hong  is  in 
New  York  City.  It  is  evident  that  he  will  waive 
his  personal  appearance  at  this  hearing.  Do  you 
understand  1 

A.  (by  both  applicants).     Yes." 

(Note.  1-4  relates  to  appellant  Chin  Chiu  Chung; 
1-5  relates  to  appellant  Chin  Chiu  Fong.) 

Discussing  first  the  facts  relating  to  the  appellant 
Chin  Chiu  Chimg,  1-4,  we  find  a  complete  failure  on 
the  part  of  the  Board  of  Special  Inquiry  to  ascertain 
whether  this  subject  desired  a  friend  or  relative  pres- 
ent during  the  course  of  his  examination.  The  fore- 
going quoted  testimony  shows  that  this  subject  was 
never  given  an  opportunity  to  answer  this  question. 
This  is  an  omission  of  an  essential  prerequisite  re- 
quired and  established  by  law  and  regulation.  Chin 
Chiu  Chung  was  thereby  denied  a  substantive  right 
which  is  entitled  to  protection  in  a  court  of  law. 

In  the  case  of  Chin  Chiu  Fong,  1-5,  the  facts  are 
somewhat   different.    This   subject   was   asked   if  he 
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desired  to  have  a  friend  or  relative  present  during 
the  course  of  his  examination  and  he  replied  in  the 
affirmative,  naming  a  specific  individual.  The  hearing 
was  deferred  for  an  indefinite  period  for  the  purpose 
of  affording  the  applicants  an  opportunity  to  consult 
with  their  father,  then  a  resident  of  New  York  City. 
Chin  Chiu  Fong  gave  the  Board  a  plausible  and  rea- 
sonable excuse  for  failure  to  make  the  necessary  ar- 
rangements prior  to  the  date  of  the  reconvened  board. 
He  stated  the  letter  addressed  to  his  father  on  the 
date  of  the  deferred  hearing  had  been  returned  only 
the  day  before  and  that  he  immediately  addressed  an- 
other letter  to  him  requesting  his  ad^dce.  The  Board 
of  Special  Inquiry  gave  no  consideration  to  his  prior 
request  to  have  a  friend  present.  They  did  not  ask 
if  he  still  desired  to  have  that  friend  present.  The 
record  shows  they  arbitrarily  waived  his  substantive 
rights. 

The  Supreme  Court  of  the  United  States  has  held: 
"The  rules  are  designed  to  protect  the  interest  of 
the  alien  and  to  afford  him  due  process  of  law. 
*  *  *  It  was  assumed  in  Bilokumsky  v.  Tod,  263 
U.S.  149,  155,  44  S.  Ct.  54,  56,  68  L.Ed.  221,  that 
'one  under  investigation  with  a  view  to  deporta- 
tion is  legally  entitled  to  insist  upon  the  obser- 
vance of  rules  promulgated  by  the  Secretary 
pursuant  to  law.'  We  adhere  to  that  principle. 
For  those  rules  are  designed  as  safeguards  against 
essentially  unfair  proceduT-es.''  Bridges  v.  Wixon, 
65  S.Ct.  1443,  1452,  326  U.S.  135,  152. 

Prior  decisions  of  the  Federal  Courts  dealing  with 
the  right  to  have  a  friend  or  relative  present  such  as, 
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United  States  ex  re],  Dong  Yick  Yuen  v.  Dunton,  297 
F.  447  and  Stone  ex  rel.  Colonna  v.  Tillinghast,  32 
F.2d  447,  are  not  applicable  to  the  present  case.  These 
decisions  were  ])ased  upon  departmental  regula- 
tions in  effect  at  that  time.  The  regulations  were  not 
mandatory  prior  to  the  recent  change  enacted  in  De- 
cember 1946.   They  are  at  this  time. 

These  decisions  render  full  support  to  the  appel- 
lants' contention  that  they  have  been  denied  a  sub- 
stantive right,  and  therefore,  a  fair  hearing. 


APPELLANTS  WERE  NOT  GIVEN  A  FAIR  HEARING  AS  RE- 
QUIRED BY  THE  "DUE  PROCESS  OF  LAW"  CLAUSE  OF 
THE  FIFTH  AMENDMENT  TO  THE  CONSTITUTION  OF  THE 
UNITED  STATES. 

It  is  admitted  that  the  decision  of  the  immigration 
department  is  final  and  conclusive  unless  there  has 
been  a  denial  of  a  fair  hearing,  an  abuse  of  discre- 
tion, or  an  error  of  law. 

Quon  Quon  Poy  v.  Johnson,  47  S.Ct.  346,  347, 
237  U.S.  352,  71  L.Ed.  680. 

It  has  been  said  that  a  fair  liearing  of  an  alien's 
right  to  enter  the  United  States  means  a  hearing 
before  the  immigration  officers  'Vin  accordance  with  the 
fundamental  principles  that  inhere  in  due  process  of 
law." 

Ex  parte  PetUos,  212  F.  275,  277. 
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When  an  applicant  has  not  been  accorded  or  prop- 
erly advised  of  all  of  these  rights  there  has  been  an 
unfair  hearing. 

United  States  ex  rel.  Waldman  v.  Tod,  289  F. 
761,  764,  765. 

If  an  alien  has  not  been  accorded  the  legal  rights  to 
which  he  is  entitled  under  the  statutes  and  rules  of  the 
department,  habeas  corpus  is  the  remedy  and  if  the 
procedure  presciibed  by  law  was  disregarded,  the 
respondent  did  not  have  a  fair  hearing  in  accordance 
with  the  rules  of  the  dex^artment. 

Chin  Yoiv  V.  United  States,  208  U.S.  8,  28  S.Ct. 
201,  52  L.  Ed.  369. 

The  same  rule  was  expressed  by  the  Supreme  Court 
in  the  case  of  Kwock  Jan  Fat  v.  White,  253  U.S.  454, 
464,  40  S.Ct.  566,570: 

'*It  is  a  power  to  be  administered,  not  arbitrarily 
and  secretly,  but  fairly  and  openly,  under  the 
restraints  of  the  traditions  and  principles  of  free 
government  applicable  where  the  fimdamental 
rights  of  men  are  involved,  regardless  of  their 
origin  or  race.  It  is  the  province  of  the  courts, 
in  proceedings  for  review,  within  limits  amply 
defined  in  the  cases  cited,  to  prevent  abuse  of  this 
extraordinary  power,  and  this  is  possible  only 
when  a  full  record  is  preserved  of  the  essentials 
on  which  executive  officers  proceed  to  judgment." 

Applying  other  rules  of  decisions  to  the  present 
facts  we  find  substantial  l^asis  to  support  the  appel- 
lants' contention  that  they  have  been  denied  "due 
jjrocess  of  law".  In  the  case  of  Ex  parte  Soghanalian, 
2  F.  (2d)  40,  42,  the  Court  stated: 
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''Administrative  officials  may  not  ignore  essen- 
tial parts  of  the  statutes  they  are  administering." 

Similarly,  the  Supreme  Court  stated  in  the  case  of 
Gegiow  v.  Uhl,  239  U.S.  319,  36  S.Ct.  2,  60  L.Ed.  114, 
118: 

"*  *  *  when  the  record  shows  that  a  commissioner 
of  immigration  is  exceeding  his  powers,  the  alien 
may  demand  his  release  upon  habeas  corpus." 

Quoting  from  Sibray  v.  U.  S.,  supra,  at  page  798: 
''Aliens  must  be  deported  according  to  law,  and 
not  according  to  men.  This  statute  must  be  ad- 
ministered according  to  its  terms  and  the  rules 
established  by  the  Commissioner  General  of  Im- 
migration. Those  charged  with  the  enforcement 
are  not  at  liberty  in  any  particular  case,  and  for 
reasons  that  appeal  to  them  at  the  moment,  to  set 
aside  any  of  the  rules  on  which  the  rights  of 
aliens  depend," 

The  rules  of  malfeasance  and  nonfeasance  apply 
to  administrative  officers.  It  has  been  said  that: 

"*  *  *  when  the  administrative  officers  do  some- 
thing outside  of  the  act  or  omit  something  re- 
quired by  the  act,   that  judicial   interference  is 
warranted. ' ' 
Prentis  v.  Cosmos,  196  F.  372,  373. 

Also  see : 

United  States  v.  Williams,  190  F.  686,  687; 
Ex  parte  Gregory,  210  F.  680,  687. 

Failure  of  the  Board  of  Special  Inquiry  to  advise 
the  appellant  Chin  Chiu  Chung  in  accordance  with 
the  mandatory  regulations   of  the   department  is  a 
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denial  of  due  process  of  law.  This  failure  did  not  only 
result  in  an  unfair  hearing  but  was  an  arbitrary  abuse 
of  its  discretion.  The  appellant  Chin  Chin  Fong 
should  have  been  accorded  a  reasonable  opportunity 
to  consult  with  his  father  and  make  the  necessary 
arrangements  for  the  presence  of  a  friend  or  relative. 
The  Board  was  not  justified  in  proceeding  with  his 
case  until  there  had  been  a  complete  compliance  with 
the  regulations  then  in  effect.  Therefore,  the  same 
rules  of  law  are  applicable  insofar  as  he  is  concerned. 
It  is  asserted  that  the  Board's  action  clearly  estab- 
lishes a  manifest  disregard  of  a  course  of  conduct 
established  by  law  and  regulation. 


APPELLANTS  ARE  ENTITLED  TO  A  HEARING  DE  NOVO. 

It  is  concluded,  therefore,  that  imder  the  doctrine 
as  stated  heretofore,  the  appellants  have  been  denied 
a  substantive  right  guaranteed  and  protected  by  the 
Constitution. 

The  Board's  manifested  disregard  of  the  funda- 
mental principles  which  are  protected  by  the  Consti- 
tution is  so  flagrant  that  such  conduct  cannot  be  con- 
doned under  any  interpretation  of  law.  The  arbitrary 
abuse  of  the  discretionary  power  granted  is  so  con- 
tradictory to  the  dictates  of  humanity  that  it  justifies 
judicial  interference.  Without  the  protection  of  the 
Courts,  intolerance  by  administrative  boards  of  the 
rights  that  inhere  in  "due  process  of  law"  would  be 
rampant. 
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The  appellants  are  not  entitled  to  release  from  the 
custody  of  the  Immigration  and  Naturalization  Ser- 
vice, since  authority  to  determine  admissibility  is 
vested  in  that  administrative  body.  Failure  on  the 
part  of  that  service  to  comply  with  the  prerequisites 
established  by  law  and  regulations  makes  any  subse- 
quent proceedings  null  and  void. 

It  is  asserted  that  the  appellants  should  be  granted 
a  new,  fair,  and  impartial  hearing  in  accordance  with 
law. 


PRATER. 

Wherefore,  appellants.  Chin  Chiu  Fong  and  Chin 
Chiu  Chung,  pray  that  a  writ  issue  unless  the  Immi- 
gration and  Naturalization  Service  convenes  a  hear- 
ing de  novo  within  twenty  days  after  a  decision  in 
this  proceeding. 

Dated,  San  Francisco,  California, 
February  1,  1950. 

Jackson  &  Hertogs, 
By  Joseph  S.  Hertogs, 
One  of  the  Attorneys  for  Appellants. 
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Appellee. 


BRIEF  FOR  APPELLEE. 


FOREWORD. 

The  appellants  arrived  at  the  Port  of  San  Fran- 
cisco from  China  on  December  15,  1948  applying  for 
admission  to  the  United  States  as  United  States  citi- 
zens (Tr.  p.  9),  claiming  to  be  the  sons  of  Chin  Yow 
Kin,  a  person  whose  United  States  citizenship  had 
been  conceded  l)y  the  Immigration  and  Naturalization 
Service.  (Tr.  p.  10.)  A  Board  of  Special  Inquiry  hear- 
ing covering  the  two  ai)i)ellants  was  held  on  December 
28,  1948,  and  subsequently.   (Ex.  A.,  pp.  88-47.)    Al- 


though  the  a])pelhnits  liad  already  been  detained  by 
the  Immigration  and  Naturalizattion  Service  at  630 
Sansome  Street,  San  Francisco,  for  a  period  of  thir- 
teen days  prior  thereto,  they  then  requested  that  the 
case  be  delayed  until  the  father  could  be  contacted. 
(Ex.  A.,  p.  87.)  The  hearing  was  accordingly  deferred 
and  the  Board  of  Special  Inquiry  was  reconvened  on 
January  7,  1949.  (Ex.  A.,  p.  85.)  At  this  hearing  the 
appellants  had  still  received  no  word  from  their 
father.  (Ex.  A.,  p.  84.)  However,  during  the  recess 
of  the  case  an  aj^pearance  was  noted  by  Edward  Hong, 
an  attorney  at  law  in  New  York,  N.  Y.,  who  stated 
that  the  parents  would  testify  in  New  York,  N.  Y. 
He  did  not  indicate  a  desire  to  be  present  at  the 
Board  of  Special  Inquiry  here  at  San  Francisco.  (Ex. 
A.,  p.  84.) 

Appellants  do  not  urge  in  their  appeal  that  they 
are  in  fact  the  sons  of  Chin  Yow  Kin.  Neither  do 
they  urge  that  the  conclusion  of  the  Board  of  Special 
Inquiry  was  wrong  in  finding  the  appellants  to  be 
aliens  and  not  the  sons  of  the  said  Chin  Yow  Kin. 
Appellants  base  their  appeal  upon  the  sole  ground 
that  the  Board  of  Special  Inquiry  failed  to  comply 
with  provisions  of  law  and  regulations  providing  that 
immigrants  may  have  a  friend  or  relative  present 
during  a  hearing  before  a  Board  of  Special  Inquiry. 
(Br.  App.,  p.  4.) 

In  order  to  determine  whether  the  appellants  were 
granted  a  fair  hearing  in  this  respect,  it  is  necessary 
to  quote  the  entire  preliminary  poi-tions  of  the  hear- 


ings.    The  introductory  part  of  the  hearings  are  as 
follows : 

Hearing  on  December  28,  1948 : 
''TO  APPLICANTS 

Q.  If  at  any  time  you  should  fail  to  under- 
stand the  interpreter  or  to  understand  the  mean- 
ing of  any  statement  or  question  in  the  course  of 
these  proceedings  you  should  so  state  at  once.  Do 
you  understand? 

A.     Byl-4:Yes.^ 
By  1-5 :  Yes.= 

Q.  What  are  all  the  names  you  have  ever  used 
or  have  ever  been  known  by  ? 

A.     By  1-4:   CHIN  CHIU  CHUNG,  no  others. 
By  1-5:  CHIN  CHIU  PONG,  no  others. 

Q.  State  your  native  dialect.  If  you  will  tes- 
tify in  some  other  dialect  explain  why  you  will 
do  so. 

A.     By  1-4:   CANTON  CITY  dialect. 
By  1-5:   CANTON  CITY  dialect. 

Q.  Your  right  to  enter  the  United  States  will 
be  considered  by  this  Board  and  all  evidence  in 
your  behalf  must  be  submitted  at  this  hearing. 
You  have  the  right  to  be  represented  in  this  pro- 
ceeding by  an  attorney  or  by  any  other  person 
admitted  to  practice  before  this  Service  or  the 
Board  of  Immigration  Appeals.  Do  you  wish  to 
be  so  represented? 

A.  By  1-4  and  By  1-5:  I  desire  to  delay  this 
case  until  I  can  write  a  letter  to  my  father  and 
see  what  he  wants  us  to  do. 


i"l-4"  is  shown  in  the  heading  of  the  hearing  to  refer  to  Chin 
Chiu  Chung,  the  younger  ai)i)ellant.    (Ex.  A,  p.  88.) 

-"1-5"  is  shown  in  the  heading  of  the  hearing  to  refer  to  Chiii 
Chiu  Fong,  the  elder  appellant.    (Ex.  A,  p.  88.) 


(If  not)  Q.  Do  you  waive  your  right  to  rep- 
resentation by  counsel  in  this  proceeding? 

A. 

Q.  You  are  informed  that  you  or  your  quali- 
fied representative  have  the  right  in  this  proceed- 
ing to  examine  any  witnesses  offered  in  your 
behalf,  to  cross  examine  any  witnesses  called  by 
the  Government,  to  offer  e\ddence  material  and 
relevant  to  any  matter  in  issue,  and  to  make  ob- 
jections Avhich  shall  be  entered  on  the  record.  Do 
you  understand  ? 

A.     By  1-4:   I  understand. 
By  1-5:   I  understand. 

Q.  You  also  haA'e  the  right  at  this  hearing  to 
have  a  fiiend  or  relative  present,  who,  if  a  wit- 
ness, must  have  finished  testifying.  Do  you  wish 
to  use  this  right? 

A.  By  1-5:  I  have  a  friend,  CHEUNG  YIN 
KUEY,  who  I  would  like  to  have  present. 

Q.  Do  you  solemnly  swear  that  the  testimony 
you  are  about  to  give  in  this  proceeding  Avill  be 
the  truth,  the  whole  truth  and  nothing  but  the 
truth,  so  help  you  God? 

A.    Yes  (BY  EACH  APPLICANT). 

Q.  Have  you  any  letters,  documents  or  photo- 
graphs which  you  wish  to  offer  in  support  of  your 
application  for  admission  to  the  United  States? 

A.  BY  EACH  APPLICANT :  I  have  nothing 
but  my  testimony. 

Q.  You  are  informed  that  if  you  wilfully  and 
knowingly  give  false  testimony  in  the  course  of 
these  proceedings,  you  may  be  prosecuted  for  per- 
jury, the  penalty  for  which  is  a  fine  of  not  more 
than  $2000  and  imprisonment  of  not  more  than 
five  years.   Do  you  understand? 


A.    BYEACH  APPLICANT:  Yes. 

Q.  How  long  do  you  intend  to  remain  in  the 
UNITED  STATES? 

A.     BY  EACH  APPLICANT:    Permanently. 

Q.  Have  either  of  you  a  passport  of  any  na- 
ture? 

A.     BYEACH  APPLICANT:  No. 

Q.  Have  either  of  you  ever  obtained  an  immi- 
gration visa  from  an  American  Consular  officer? 

A.  Whatever  I  have,  I  have  already  presented 
to  you. 

Q.  There  are  no  immigration  visaes  among 
any  of  the  papers  you  have  presented  to  this  Serv- 
ice. Have  you  ever  applied  for  a  immigration 
visa  from  an  American  Consular  officer? 

A.  BY  EACH  APPLICANT:  No. 

CHAIRMAN  TO  CHIN  CHIU  FONG: 

Q.  You  have  stated  that  you  desire  to  have 
CHEUNG  YIN  KUEY  present  at  the  time  you 
testify.  What  is  his  address? 

A.  I  don't  know  his  address.  Probably  my 
father  knows  his  address. 

Q.  Would  CHEUNG  YIN  KUEY  be  qualified 
to  testify  in  your  behalf  as  a  witness  ? 

A.    I  believe  he  is. 

Q.     To  just  what  would  he  be  able  to  testify? 

A.  He  knows  me  and  my  brother.  (Italics  sup- 
plied) 

Q.  When  did  he  come  to  the  UNITED 
STATES? 

A.  I  don't  know  when  he  came  to  the 
UNITED  STATES,  but  I  know  he  went  back  to 
CHINA  in  June  of  last  year. 

Q.  When  and  where  did  you  last  see 
CHEUNG  YIN  KUEY? 


A.  I  last  saw  him  in  my  house  in  HONGr 
KONG  October  of  last  year. 

Q.    How  old  a  man  is  he? 

A.     I  think  he  is  a  little  over  thirty. 

Q.  Are  there  any  other  persons  in  the 
UNITED  STATES  who  would  be  mlling  to  tes- 
tify in  your  l^ehalf  as  witness  ? 

A.     No  others. 

Q.  Is  there  any  person  now  living  in  the 
UNITED  STATES  with  whom  you  were  ac- 
quainted in  CHINA? 

A.  BY  EACH  APPLICANT :  Just  my  father 
and  mother. 

Q.     Where  is  your  mother  living  at  this  time? 

A.  BY  EACH  APPLICANT :  She  is  now  liv- 
ing in  NEW  YORK  with  my  father. 

Q.  You  have  been  here,  at  these  quarters,  for 
about  two  weeks.  Have  you  made  any  attempt  in 
that  time  to  contact  your  father  or  mother? 

A.  BY  1-5 :  I  have  written  once  to  my  father, 
but  I  have  not  heard  from  him  yet. 

Q.  Just  how  long  do  you  desire  to  delay  this 
hearing  before  you  will  be  able  to  advise  us 
whether  or  not  you  desire  to  be  represented  by 
an  attorney  or  by  any  other  person? 

A.  I  shall  notify  you  immediately  after  I  re- 
ceive word  from  my  father. 

Q.  You  are  advised  that  it  is  the  desire  of  this 
Service  to  complete  these  hearings  as  expedi- 
tiously as  possible.  For  that  reason  you  should 
attempt  to  contact  your  father  either  by  airmail 
or  telegram.   Do  you  understand? 

A.     BY  EACH  APPLICANT:   I  understand. 

Q.  When  this  hearing  is  again  resumed  you 
should  be  in  a  position  to  advise  this  Board  as  to 


whether  your  father  and  mother  and  CHEUNG 
YIN  KUEY  will  appear  here  as  witnesses  in  your 
behalf.  Do  you  understand? 

A.    BY  EACH  APPLICANT:   I  understand. 

Q.  You  are  advised  that  this  Board  of  Special 
Inquiry  will  be  recessed  in  order  to  give  you  an 
opportunity  to  obtain  advice  from  your  father 
concerning  the  retention  of  Counsel.  You  should 
immediately  let  us  know  when  you  are  ready  to 
proceed  with  this  hearing.    Do  you  understand? 

A.     I  understand.    BY  EACH  APPLICANT. 

Q.  Have  you  understood  the  intei*preter  and 
all  the  questions  asked  you? 

A.     BY  EACH  APPLICANT:  Yes. 

Q.  Have  you  an.y  further  statement  to  make 
at  this  time? 

A.     BY  EACH  APPLICANT:  No. 

BY  CHAIRMAN: 

This  hearing  is  deferred. 

January  7,  1949 

H.  H.  CARSON  REPLACES  G.  T.  PATTER- 
SON AS  SECOND  MEMBER. 

BY  MEMBER  CARSON: 

I  have  familiarized  myself  with  all  the  testi- 
mony and  evidence  adduced  thus  far  in  these 
cases. 

Interpreter,  Stephen  Louie 

APPLICANTS  CHIN  CIIIU  CHUNG  AND 
CHIN  CHIU  FONG  RECALLED  TO  BOARD 
ROOM  AND  ADMONISHED  THAT  THEY 
ARE  STILL  UNDER  OATH  TO  TELL  THE 
TRUTH  AND  SUBJECT  TO  THE  PENAL- 
TIES OF  PERJURY. 
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CHAIRMAN  TO  APPLICANTS: 

Q.  Are  you  the  same  CHIN  CHIU  CHUNG 
and  CHIN  ^  CHIU  PONG  who  last  appeared  be- 
fore this  Board  on  December  28,  1948? 

A.    Yes. 

Q.  At  that  time,  this  T3oard  was  recessed  in 
order  to  give  you  an  opportunity  to  correspond 
with  your  father  to  find  out  what  he  wanted  you 
to  do  in  regard  to  retaining  an  attorney.  Have 
you  received  any  word  from  your  father? 

A.     No. 

BY  CHIN  CHIU  PONG:  I  wrote  a  letter  to 
my  father  on  December  28,  1948.  The  last  letter 
was  returned  to  me  yesterday  for  additional  post- 
age.   I  wrote  to  my  father  again  yesterday. 

Q.  You  are  advised  that  this  Service  has  re- 
ceived a  letter  from  EDWARD  HONG,  Attorney 
at  Law  in  NEW  YORK  CITY,  entering  his  ap- 
pearance as  attorney  in  these  cases  and  has  stated 
that  your  parents  will  testify  in  NEW  YORK 
CITY.  The  interpreter  will  now  read  you  these 
letters,  and  each  of  you  are  requested  to  state  if 
you  are  ready  to  proceed  with  your  hearing  at 
this  time. 

A.  BY  CHIN  CHIU  PONG:  Yes. 
BY  CHIN  CHIU  CHUNG:  Yes. 

Q.  Inasmuch  as  Attorney  Edward  Hong  is  in 
New  York  City,  it  is  evident  that  he  will  waive 
his  personal  appearance  at  this  hearing.  Do  you 
understand  ? 

A.    Yes.  (BY  BOTH  APPLICANTS)." 

(Ex.  A,  pp.  87-84.) 

It  will  be  noted  that  appellant  "1-5",  Chin  Chiu 
Pong,  is  one  year  and  one  month  older  than  appel- 


lant  "l-r%  Chin  Chin  Chung.  (Ex.  A,  p.  88.)  It  was 
natural  that  he  should  state  for  both  brothers  who  the 
witnesses  were  to  be  and  who  they  desired  to  be  pres- 
ent as  a  friend  or  relative.  It  will  be  noted  that  Chin 
Chiu  Fong  stated  that  Clieung  Yin  Kuey  (the  friend 
whom  he  desired  to  have  present)  would  be  able  to 
testify  as  to  ])oth  himself  and  his  brother.  (Ex.  A,  p. 
86.)  It  is  also  worthy  to  note  that  Chin  Chiu  Fong, 
as  the  elder  brother,  was  the  one  who  was  conducting 
the  correspondence  with  the  father.  (Ex.  A,  p.  86.) 


ARGUMENT. 
Appellee  concedes  that  regulations  have  the  force 
and  effect  of  law  and  for  the  purposes  of  this  brief 
concedes  that  regulations  must  be  given  effect  accord- 
ing to  their  plain  and  obvious  meaning.  However,  the 
primary  hypothesis  as  set  forth  on  page  13  of  appel- 
lant's brief  that  *' failure  of  the  Board  of  Special  In- 
quiry to  advise  the  appellant,  Chin  Chiu  Chung,  in 
accordance  with  mandator}^  regulations  of  the  Depart- 
ment is  a  denial  of  due  process  of  law"  is  not  borne 
out  by  the  record  in  this  case.  As  a  matter  of  fact, 
exactly  the  contrary  appears.  It  is  clearly  shown  that 
both  appellants  were  present  at  the  hearing  on  De- 
cember 28,  1948,  and  that  both  were  advised  of  the 
right  referred  to  in  the  following  language:  ''You 
also  have  the  right  in  this  hearing  to  have  a  friend  or 
relative  present  who,  if  a  witness,  must  have  finished 
testifying.  Do  you  wish  to  use  this  right?"  (Ex.  A,  p. 
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87.)  It  is  only  reasonable  and  proper  to  conclude  that 
the  answer  given  by  the  elder  appellant,  Chin  Chiu 
Fong,  was  on  behalf  of  both  appellants.  This  assump- 
tion is  further  borne  out  hy  the  statement  made  by 
Chin  Chiu  Fong  when  questioned  concerning  Cheung 
Yin  Kuey  to  the  effect  that  the  aforementioned  wit- 
ness ''knows  me  and  my  brother".  (Ex.  A,  p.  86.) 
The  record  further  affirmatively  shows  that  the  appel- 
lants were  given  a  reasonable  fixed  period  of  time 
within  which  to  arrange  for  the  presence  of  Cheung 
Yin  Kuey.  (Ex.  A,  p.  85.)  This  ''friend"  later  ap- 
peared as  a  witness  in  the  appellants'  behalf.  His  tes- 
timony shows  that  he  lives  in  Philadelphia,  Pennsyl- 
vania. (Ex.  C,  Ex.  7,  p.  1.) 

While  the  rule  concerning  the  presence  of  a  friend 
or  relative  has  been  changed  since  1929  it  is  of  inter- 
est to  note  the  opinion  of  the  Circuit  Court  of  Appeals 
for  the  First  Circuit  in  the  case  of  Stone  Ex  Bel. 
Colonna  v.  Tellinghast,  32  F.  (2d)  442,  in  which  the 
Court  stated  at  page  449 : 

"The  provisions  contained  in  Rule  11,  Subdivi- 
sion B,  Paragragh  1  that  'the  alien  may  have  a 
friend  or  relative  present  at  the  hearing  before 
the  Board  of  Special  Inquiry  is  not  mandatory 
and  does  not  require  the  Board  to  so  inform  the 
alien'." 

citing  United  States  v.  Diinton  (CCA.  297  Fed.  447). 

The  sole  jjurpose  of  a  petition  for  a  writ  of  habeas 
corpiLs  is  to  inquii'e  into  the  legality  of  the  custody. 
(28  U.S.C^  Ch.  153.)    The  scope  of  judicial  review  on 
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habeas  corpus  is  extremely  narrow.  The  administra- 
tive findings  of  fact  are  conclusive  if  supported  by 
some  evidence  of  probative  value  and  are  not  open  to 
attack  merely  by  showing  they  are  wrong. 

Vajtauer  v.  Commissioner,  273  U.S.  103  (1927)  ; 

Tisi  V.  Todd,  264  U.S.  109,  133  (1924). 

The  courts  on  habeas  coi'pus  will  determine  a  peti- 
tioner's charge  that  the  administrative  hearing  was 
mifair. 

Todd  V.  Waldman,  266  U.S.  113  (1924). 

The  Immigration  statutes  contemplate  that  admin- 
istrative decisions,  when  made  within  the  scope  of 
statutory  authority,  shall  be  final.  The  only  question 
to  be  determined  by  this  Court  is  whether  the  appli- 
cants herein  were  granted  a  ''fair  hearing"  as  re- 
quired by  the  due  process  clause  of  the  Constitution 
of  the  United  States.  (Constitution,  Fifth  Amend- 
ment.) 

Vajtauer  v.  Commissioner,  supra. 

Respondent  submits,  that  unless  it  affimiatively  ap- 
pears that  the  appropriate  immigration  officer  has 
acted  in  some  improper  or  unlawful  way,  and  has 
abused  his  discretion,  his  decision  as  to  citizenship 
and  admissibility  must  be  deemed  conclusive  and  is 
not  subject  to  review  by  the  Court. 

Tang  Tun  v.  Edsell,  223  U.S.  673,  at  p.  675. 
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CONCLUSION. 

Appellee  submits  that  appellants  were  granted  a 
fair  and  impartial  hearing  and  that  no  substantive 
rights  guaranteed  and  i^rotected  by  the  Constitution 
were  violated.  It  is  respectfully  urged  that  the  deci- 
sion of  the  Court  below  should  be  affirmed. 

Dated,  San  Francisco,  California, 
February  24,  1950. 

Respectfully  submitted, 

Frank  J.  Hennessy, 

United  States  Attorney, 

Edgar  R.  Bonsall, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 
Lloyd  E.  Go  wen, 

Assistant  District  Adjudications  Officer, 
Immigration  and  Naturalization  Service, 

On  the  Brief. 


No.  12416 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


United  States  of  America,  appellant 

V. 

Consolidated  Freightways,  Inc.,  a  Corporation, 

appellee 

(And  Six  Similarly  Entitled  Cases) 


APPELLANT'S  PETITION  FOR  REHEARING 


H.  G.  MOBISON, 

Assistant  Attorney  General, 
NEWELL  A.  CLAPP, 
EDWARD  H.  HICKEY, 

Special  Assistants  to  the  Attorney  General, 
ARMISTEAD  B.  ROOD, 
Attoniry,  Department  of  Justice, 

Attorneys  foi'  Appellant. 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  12416— Dec.  22,  1949 
United  States  of  America,  appellant 

V. 

Consolidated  Freightways,  Inc.,  a  Corporation, 

appellee 

(And  Six  Similarly  Entitled  Cases) 


APPELLANT'S  PETITION  FOR  REHEARING 

To  the  Honorable  Judges  of  the  Court: 

Comes  now  the  appellant,  tlie  United  States  of 
America,  and  petitions  this  honorable  Court  for  a  re- 
hearing in  the  above-entitled  causes  on  the  Order  of 
December  22,  1949,  granting  appellee's  motion  to 
vacate  the  extension  orders  entered  by  the  Court  on 
November  4  and  30,  1949,  and  dismissing  the  appeals 
of  the  United  States  after  the  record  had  been  filed 
within  the  time  allowed  by  the  said  extension  orders. 
In  support  of  this  petition  appellant  assigns  the 
following  reasons: 

1.  Appellant  filed  the  record  on  appeal  within  the  period  al- 
lowed by  the  Court  rules  including  the  extension  oi'dui's 
which  this  Court  properly  granted  to  the  Government  by 
its  valid  and  effective  orders.  The  Court  should  stand  by 
those  orders 

Appellee  relies  principally  upon  United  States  v. 
Gallagher,  151  F.  (2d)  556,  where  this  Court  dismissed 

(1) 
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the  Government  appeal  on  finding  that  ''the  record 
on  appeal  was  not  filed  here  within  the  40-day  period 
prescribed  in  Rule  73g  of  the  Federal  Rules  of  Civil 
Procedure  or  any  valid  extension  thereof."  (Also, 
the  appellant  there  did  not  serve  a  designation  of 
portions  of  the  record  in  correct  form.)  The  Court 
ruled  that  the  ''appropriate  action"  provided  by  Rule 
73a  was  dismissal.  Even  assuming  that  such  action 
was  appropriate  in  that  situation,  that  should  not  now 
govern,  for  the  Gallagher  facts  w^ere  less  favorable 
than  the  present  situation.  Here  the  record  was  filed 
during  the  period  granted  deliberately  hy  valid  orders 
of  this  Court. 

First.  The  Court  had  jurisdiction  of  the  appeals 
when  it  issued  the  orders.  Moloney  v.  Hammond, 
171  F.  (2d)  225. 

Second.  It  issued  the  extension  orders  upon  the 
basis  of  the  Hamilton  affidavit,  which  explained  the 
delay  in  a  relatively  unfavorable  light  (more  imfa- 
vorably  than  subsequent  investigation  shows  to  have 
been  warranted). 

Third.  The  orders  were  ex  parte,  to  be  sure,  but 
that  in  no  way  reduced  their  validity  or  injured  the 
appellee.  In  Re  Pramer,  131  F.  (2d)  733.  Courts 
grant  such  extensions  constantly,  and  the  orders, 
knowingly  granted,  were  valid,  effective,  fair,  equi- 
table, customary,  usual,  accepted,  and  provident. 

In  Leimer  v.  State  Mutual  Life  Assurance  Com- 
payiy,  C.  C.  A.  8,  1939,  106  F.  (2d)  793,  the  Court  of 
Appeals  for  the  Eighth  Circuit  considered  a  less  fav- 
orable situation,  where  the  appeal  was  filed  April 
20  and  extension  was  obtained  for  filing  the  record  to 


July  19.  On  August  8,  upon  ex  parte  application  the 
appellant  obtained  a  further  extension  from  the  Court 
of  Appeals  to  November  1.  Upon  appellee 's  motion  to 
dismiss,  the  Court  said: 

Conceding  that  the  order  of  this  Court  was 
not  in  compliance  with  the  Rules  referred  to 
and  that  it  should  not  have  been  made  without 
notice  to  appellee,  if  at  all,  the  fact  remains 
that  it  was  made  and  that  at  the  time  it  was 
made  this  Court  had  jurisdiction  of  the  appeal 
and  some  sort  of  a  partial  record  had  been  filed 
by  the  appellant  within  the  time  allowed  by 
the  lower  court.  *  *  *  Under  the  circum- 
stances, the  motion  of  the  appellee  to  dismiss 
the  appeal  will  be  denied  without  prejudice  to 
a  renewal  of  the  motion  after  the  expiration  of 
the  time  granted  by  this  Court  to  the  appellant 
to  complete  here  record  on  appeal.  [Italics 
added.] 

This  was  appropriate,  and  it  serves  as  a  sound  prece- 
dent for  the  Court's  ^^appropriate  action"  herein. 

The  Court  should  stand  by  its  procedural  extension 
orders  granted  deliberately,  so  as  to  avoid  confusion 
and  to  conform  to  traditional  American  concepts  of 
normal  and  stable  judicial  procedure.  Unless  a  court 
will  stand  by  its  extension  orders,  once  they  have  been 
granted,  great  uncertainty  must  ensue.  For  example, 
if  the  December  22  revocation  shall  be  finally  per- 
mitted to  stand,  the  court  will  have  acted  detrimen- 
tally to  the  public  interest  and  induced  expenditures 
of  time  and  public  money  in  perfecting  the  appeal 
under  the  impression  that  when  the  court  knowingly 


granted  the  extension  it  did  so  deliberately  and  in  the 
knowledge  that  the  Grovernment  would  rely  thereon. 

2.  This  Court  should  consider  the  realities  of  Government 
litigation  when  it  formulates  appropriate  action 

In  determining  '' appropriate  action''  according  to 
Rule  73a  this  Court  has  from  time  to  time  unneces- 
sarily penalized  the  Government  by  dismissing  its 
appeal  because  the  record  on  appeal  was  delayed. 
This  United  States  Court  treats  the  United  States 
Government  more  harshly  in  this  respect  than  any 
other  court  in  the  land.  The  harsh  impact  on  the 
Government,  of  course,  is  due  to  the  great  distances 
that  separate  such  cities  as  Washington,  San  Fran- 
cisco, and  Portland,  from  each  other.  Compliance  is 
more  difficult  for  the  Government  here  than  in  any 
other  court.  The  distance  both  retards  communica- 
tion and  opens  the  way  for  misunderstandings.  (As 
an  example  of  the  former,  we  observe  that  it  took 
6  days  for  the  Court  Order  of  December  22  to  reach 
the  Department  of  Justice,  although  it  was  mailed 
directly  by  the  Clerk.  In  the  normal  procedure,  it 
would  have  taken  longer  because  it  would  have  gone 
through  the  Portland  Office,  being  there  considered 
and  made  the  subject  of  a  report  to  Washington, 
D.  C,  which  would  have  consumed  still  more  time.) 
The  distance  handicap  which  the  conduct  of  Govern- 
ment appellate  litigation  entails  in  this  Court  is 
unique.  The  nearest  parallel  is  the  handicap  of 
private  Pacific  Coast  counsel  in  prosecuting  appeals 
in  the  Supreme  Court  of  the  United  States  in  the 
City  of  Washington.    That  Court,  however,  expressly 
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recognizes  the  added  time  required  in  conducting  liti- 
gation from  so  great  a  distance.  Its  Rule  7  grants 
far  Western  counsel  5  extra  days  in  which  to  file 
an  opposition  to  a  motion  of  the  appellee  to  dismiss 
an  appeal,  while  its  Rule  10  makes  a  citation  to  the 
appellee  when  an  appeal  is  allowed  returnable  in  40 
days  except  when  the  coimsel  lives  in  California, 
Oregon,  or  another  far  Western  State,  in  which 
event  counsel  receives  20  days  additional  because  of 
the  distance. 

Apparently  the  Court  has  not  been  made  aware  of 
the  difficulties  that  confront  Government  counsel  on 
this  score.  Yet  if  at  times  delays  caused  by  distance 
arouse  understandable  judicial  impatience,  it  should 
be  pointed  out  that  under  the  careful  procedure  for 
review  required  by  the  Solicitor  General  before  an 
appeal  can  be  prosecuted  occasional  delays  are  un- 
avoidable. This  is  particularly  true  when  a  lengthy 
transcript  has  to  be  analyzed.  However,  that  pro- 
cedure, with  its  occasional  delays,  is  essential  to  pre- 
vent burdening  the  appellate  courts  with  Govern- 
ment appeals  except  when  founded  on  issues  of 
genuine  significance.  Every  effort  is  made  by  the 
Department  of  Justice  in  the  conduct  of  all  Govern- 
ment litigation  on  the  Pacific  Coast  to  adhere  strictly 
to  normal  court  time  schedules,  but  experience  in- 
dicates that  failure  does  occur  from  time  to  time 
despite  scrupulous  attention  to  time  limitations. 

Therefore,  it  is  vital  to  appellant  that  when  this 
Court  determines  '* appropriate  action"  in  the  spirit 
of  Rule  73a,  it  take  into  consideration  the  special 
difficulties  herein   alluded  to.     It   may   be   true,   as 


appellee  points  out  (Appellee's  memo.,  p.  8)  that 
such  considerations  are  not  "our  concern",  that  is  to 
say,  not  their  concern,  but  we  do  not  think  that  it 
would  be  appropriate  or  statesmanlike  for  the  Court 
to  accept  the  second  part  of  appellee's  proposition — 
"nor  that  of  this  Court".  The  difficulties  are  real, 
and  it  is  respectfully  requested  that  this  Court  in- 
clude this  m'ost  important  factor  in  its  appraisal  of 
diligence,  excusability,  and  appropriate  action. 

The  Federal  Rules  were  intended  to  liberalize  the 
procedure  with  regard  to  extensions  of  time  for  filing 
the  record  on  appeal.  Old  mandatory  requirements 
were  expressly  alleviated  by  the  provision  in  Rule 
73a  which  renders  failure  to  comply  therewith  a  non- 
jurisdictional  defect.  Miller  v.  United  States,  C.  C.  A. 
7,  117  F.  (2d)  256,  Burke  v.  Canfield,  App.  D.  C. 
(1940),  111  F.  (2d)  526.  The  needs  of  the  Govern- 
ment were  specifically  recognized  in  the  amendments. 
See  Notes  of  Advisory  Committee  on  1947  amend- 
ments to  Federal  Rules  of  Civil  Procedure,  Rule  73a, 
reading,  in  part,  as  follows: 

In  cases  where  the  United  States  or  an 
officer  or  agency  thereof  is  a  party,  allowance 
of  sixty  days  to  the  government,  its  officers  and 
agents  is  well  justified.  For  example,  in  a  tax 
case  the  Bureau  of  Internal  Revenue  must  first 
consider  and  decide  whether  it  thinks  an  appeal 
should  be  taken.  This  recommendation  goes  to 
the  Assistant  Attorney  General  in  charge  of  the 
Tax  Division  in  the  Department  of  Justice, 
who  must  examine  the  case  and  make  a  recom- 
mendation. The  file  then  goes  to  the  Solicitor 
General,  who  must  take  the  time  to  go  through 
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the  papers  and  reacli  a  conclusion.  If  these 
departments  are  rushed,  the  result  will  be  that 
an  appeal  is  taken  merely  to  preserve  the  right, 
or  without  adequate  consideration,  and  once 
taken  it  is  likely  to  go  forward,  as  it  is  easier  to 
refrain  from  an  appeal  than  to  dismiss  it. 
Since  it  would  be  unjust  to  allow  the  United 
States,  its  officers  or  agencies  extra  time  and  yet 
deny  it  to  other  parties  in  the  case,  the  rule 
gives  all  parties  in  the  case  60  days.  The  Judi- 
cial Conference  of  Senior  Circuit  Judges  in 
1945  recorded  itself  as  in  favor  of  extending 
the  additional  time  of  60  days  to  all  parties  in 
any  case  where  the  United  States  or  its  offices 
or  agencies  were  parties.^ 


^  These  suits  were  brought  under  the  Tucker  Act,  which  estab- 
hshed  the  Departmental  procedure,  as  follows : 

"When  the  findings  of  fact  and  the  law  applicable  thereto  have 
been  filed  in  any  case  as  provided  in  section  763  of  this  title,  and 
the  judgment  or  decree  is  adverse  to  the  Government,  it  shall  be 
the  duty  of  the  district  attorney  to  transmit  to  the  Attorney  Gen- 
eral of  the  United  States  certified  copies  of  all  the  papers  filed  in  the 
cause,  with  a  transcript  of  the  testimony  taken,  the  written  findings 
of  the  court,  and  his  written  opinion  as  to  the  same ;  whereupon 
the  Attorney  General  shall  determine  and  direct  whether  an  appeal 
or  writ  of  error  shall  be  taken  or  not ;  and  when  so  directed  the 
district  attorney  shall  cause  an  appeal  or  writ  of  error  to  be  per- 
fected in  accordance  with  the  terms  of  the  statutes  and  rules  of 
practice  governing  the  same."  (Act  of  March  3,  1887,  c.  359,  sec. 
10;  24  Stat.  507;  Act  of  Feb.  13,  1925,  c.  229,  sec.  8;  43  Stat.  940; 
28  U.  S.  C.  former  Sec.  765.) 

The  foregoing  portion  was  omitted  from  the  1948  revision  of 
Title  28,  U.  S.  C,  "as  unnecessary"  in  view  of  the  established  De- 
partmental procedure  and  the  control  provided  under  28  IT.  S.  C, 
sec.  507.  Similar  general  directions  are  contained  in  the  Depart- 
ment's instructions  to  United  States  Attorneys.  See  Reviser's 
Notes  to  New  Title  28,  U.  S.  Code,  sec.  2411. 
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The  40-day  limitation  is  specifically  not  jurisdic- 
tional— it  is  directory.  It  is  in  the  spirit  of  Rule  73a 
for  the  Court  to  make  allowances  for  the  difficulties 
experienced  by  Grovemment  counsel  in  getting  the 
record  filed,  and  not  to  preclude  the  public  interest 
where  the  appellant  had  previously  filed  the  record 
within  the  time  allowed.  The  extension  orders  were 
in  the  spirit  of  Rule  73a,  and  their  revocation  violates 

3.  Even  if  revocation  of  the  extension  orders  were  "appro- 
priate" as  against  Government  counsel  it  is  not  appropriate 
as  against  the  public  cause 

The  extension  orders  were  in  the  spirit  of  the  treat- 
ment universally  accorded  the  Grovernment  as  party 
litigant  by  its  courts  respecting  statutes  of  limitation 
and  laches. 

It  is  well  settled  that  the  United  States  is  not 
bound  by  state  statutes  of  limitation  or  subject 
to  the  defense  of  laches  in  enforcing  its  rights. 
United  States  v.  Thompson,  98  U.  S.  486; 
United  States  v.  Nashville,  C.  (&  St.  L.  Ry.  Co., 
118  U.  S.  120,  125,  126;  Stanley  v.  Schwalhy, 
147  U.  S.  508,  514,  515;  Guaranty  Trust  Co.  v. 
United  States,  304  U.  S.  126,  132;  Board  of 
Commissio7iers  v.  United  States,  308  U.  S.  343, 
351.  The  same  rule  applies  whether  the  United 
States  brings  its  suit  in  its  own  courts  or  in  a 
state  court.  Davis  v.  Corona  Coal  Co.,  265 
U.  S.  219,  222,  223.  United  States  v.  Summer- 
lin,  310  U.  S.  414,  416. 

^  "But  a  State  cannot  be  expected  to  move  with  the  celerity  of  a 
private  businessman ;  it  is  enough  if  it  proceeds,  in  the  language 
of  the  English  Chancery,  with  all  deliberate  speed."  Holmes,  J., 
in  Virginia  v.  West  Virginia,  222  U.  S.  17, 19. 
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The  reasons  for  that  policy  were  described  by  the 

Supieme  Court  as  follows: 

The  rule  that  the  United  States  are  not 
bound  and  the  reason  for  it  are  thus  given  in 
United  States  v.  Nashville,  Chattanooga  &c 
Railway,  118  U.  S.  120,  125:  ''It  is  settled 
beyond  doubt  or  controversy — upon  the  founda- 
tion of  the  great  principle  of  public  policy, 
applicable  to  all  governments  alike,  which  for- 
bids that  the  public  interests  should  be  preju- 
diced by  the  negligence  of  the  officers  or  agents 
to  whose  care  they  are  confided — that  the  United 
States,  asserting  rights  vested  in  them  as  a 
sovereign  government,  are  not  bound  by  any 
statute  of  limitations,  unless  Congress  has 
clearly  manifested  its  intention  that  they  should 
be  so  bound."  And  this  doctrine  was  declared 
by  the  court  in  United  States  v.  Insley,  130 
U.  S.  263,  266,  to  be  "applicable  with  equal 
force,  not  only  to  the  question  of  the  statute 
of  limitations  in  a  suit  at  law,  but  also  to  the 
question  of  laches  in  a  suit  in  equity." 

To  the  same  effect,  Mr.  Justice  Story,  in 
United  States  v.  Hoar,  2  Mason,  311,  313,  314, 
said:  "The  true  reason,  indeed,  why  the  law 
has  determined  that  there  can  be  no  negligence 
or  laches  imputed  to  the  crown,  and,  therefore, 
no  delay  should  bar  its  right  (though  sometimes 
asserted  to  be,  because  the  king  is  always  busied 
for  the  public  good,  and,  therefore,  has  not 
leisure  to  assert  his  right  within  the  times 
limited  to  subjects,  1  Bl.  Com.  247),  is  to  be 
found  in  the  great  public  policy  of  preserving 
the  public  rights,  revenues,  and  property  from 
injury  and  loss,  by  the  negligence   of  public 
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officers.  And  thougli  this  is  sometimes  called 
a  prerogative  right,  it  is  in  fact  nothing  more 
than  a  reservation  or  exception,  introduced  for 
the  public  benefit,  and  equally  applicable  to  all 
governments."  Stanley  v.  SchwaTby,  147  U.  S. 
508,  514. 

The  same  considerations  which  produced  that  policy 
now  also  make  the  extension  orders  issued  by  this 
Court  herein  thoroughly  "appropriate"  in  the  admin- 
istration of  Rule  73a  and  render  their  revocation  and 
the  dismissal  of  the  appeals  quite  inappropriate. 

4.  Under  the  standards  of  Rule  73a  there  was  not  an 
inexcusable  lack  of  diligence 

Appellee's  case,  as  definitively  restated  in  its  mem- 
orandmn  on  December  16,  is  founded  upon  the  propo- 
sition that,  however  valid  the  extension  orders  may 
have  been  (so  long  as  they  remained  outstanding), 
they  were  nevertheless  improvidently  granted,  being 
ex  parte,  and  should  be  retroactively  vacated.  We 
have  pointed  out,  supra,  that  the  ex  parte  nature  of 
the  extension  orders  did  not  make  them  invalid  or 
improper — and  that,  having  been  granted  deliberately 
and  complied  mth  by  the  appellant,  they  should  stand. 
The  following  additional  statements  are  submitted  so 
as  to  inform  the  Court  as  to  the  merits  of  the  delay. 

Appellee  argues  principally  that  the  extension 
orders  should  be  vacated  because  of  the  delay  in  ob- 
taining the  transcript.  It  is  true  that  the  transcript 
was  subjected  to  delay,  which  is  now  seen  as  having 
resulted  from  confusion  caused  by  distance.  The 
transcript  was  requested  by  letter  from  Wash- 
ington   dated    as    early    as    June    3,    which    was 
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before  the  final  judgment.  The  request  was  re- 
newed by  letter  of  August  1,  when  the  United 
States  Attorney's  office  at  Portland  was  specially 
requested  to  file  notices  of  appeal.  (This  was 
in  addition  to  the  standard  instructions  for  the 
preservation  of  appeals  in  the  Department's  Manual 
for  United  States  Attorneys.)  Another  letter  about 
the  appeal  was  sent  on  September  5.  On  the  other 
hand,  it  now  appears  that,  with  entire  good  faith, 
the  Portland  Office  believed  that  the  above  requests 
did  not  authorize  it  to  order  the  transcript  and  was 
waiting  also  for  a  bookkeeping  form  to  arrive.  The 
bookkeeping  aspects  were  routine,  and  the  supervis- 
ing attorney  in  the  Department  at  Washington  for- 
warded to  the  administrative  office  of  the  Depart- 
ment an  approval  and  routine  request  for  the  ex- 
penditure late  in  July.  After  receipt  of  a  letter  from 
Portland  dated  August  9  (and  upon  advice  from  the 
administrative  office)  the  supervising  attorney  ad- 
vised the  trial  attorney  in  Portland  that  the  approval 
was  clear  and  that  he  should  go  ahead  and  order 
the  transcript  and  also  mail  in  the  appropriate 
authorization  form  to  the  Department.  The  record 
shows  that  the  Department  did  receive  the  form 
from  the  Portland  office  and  sent  it  with  proper  an- 
notations back  to  Portland  on  September  28.  The 
transcript  had  been  ordered  before  then.  There 
seems  to  have  been  some  confusion  and  a  delay,  but 
it  was  not  caused  by  any  neglect  or  lack  of  diligence 
of  the  sort  that  would  render  the  extension  orders 
improper. 
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5.  Appellee  has  not  been  injured  or  prejudiced  by  the  extension 

orders 

This  is  not  a  situation  where  the  appellee  has  been 
injured  or  prejudiced  in  any  way  by  the  delay. 
Appellant  designated  the  entire  pleadings,  evidence, 
findings,  conclusions,  and  judgments,  as  is  necessary 
when  findings  are  sought  to  be  set  aside  as  clearly 
erroneous.  Appellee  has  not  been  injured  by  not 
having  more  time  to  designate  additional  portions  of 
the  record;  all  portions  were  already  designated  by 
the  Appellant. 

This  Court  granted  the  extension  of  November  4 
imtil  November  30.  It  is  our  understanding  that  the 
extension  of  November  30  was  requested  and  granted 
as  a  convenience  in  order  to  enable  the  Clerk  of  the 
District  Court  to  complete  certain  photostating.  Per- 
haps a  filing  could  have  been  accomplished  on  Novem- 
ber 30  if  the  Court  had  not  granted  the  extension 
until  December  20.  At  any  event,  Appellant  has  been 
in  no  way  prejudiced  by  the  extensions. 

6.  The  appeals  are  meritorious 

In  the  opinion  of  Government  counsel  the  appeals 
are  meritorious.  Their  preservation  is  essential  to 
protect  important  public  interests.  The  Appellant 
and  the  Court  are  entitled  to  have  them  heard. 
The  grounds  for  appeal  are  as  follows: 
First.  That  the  District  Court's  findings  and  con- 
clusions were  clearly  erroneous  and  should  therefore 
be  reversed  under  the  rule  of  United  States  v.  United 
States  Gypsum  Co.,  333  U.  S.  364.  They  were  con- 
trary  to    (a)    all   the    scientific    evidence    based    on 
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measurement,    experiment,    and   observation,    and   to 

(b)  the   scientific  law   of  natural   causality,   and  to 

(c)  the  unanimous  experience  in  moving  19,G58,000 
identical  items  imder  all  conditions  throughout  the 
world. 

Second.  That  the  District  Court  made  an  error  of 
law  in  freeing  the  carrier  from  liability  contrary  to 
the  terms  of  the  contract  of  carriage  and  to  the 
applicable  law.  The  District  Court  found  that  bales 
were  loaded  while  marking  paint  was  wet,  and  this 
condition  is  taken  as  an  'inherent  vice"  in  the  goods 
to  exempt  the  carrier  from  its  liability  as  insurer. 
But  the  exemption  cannot  be  legally  available  be- 
cause, even  if  it  were  an  inherent  vice  ^  the  evidence 
of  wet  paint  came  from  the  carrier's  agent  who 
testified  that  it  came  off  on  his  clothes  when  he 
loaded  the  truck  (Tr.  p.  38).  The  carrier  loses  ex- 
emption because  it  approved  the  condition  which  (if 
it  had  been  a  vice)  constituted  contributory  negli- 
gence. This  loss  of  exemption  is  specifically  provided 
under  the  contract  of  carriage  and  the  law. 

7.  In  any  event,  the  Government  should  be  fully  heard  before 
the  public  interest  is  foreclosed 

The  supervising  attorney  in  Washington  first 
learned  of  appellee's  motions  to  vacate  the  extension 
orders  and  dismiss  the  appeals  a  few  days  before  the 
time  set  for  hearing.  Because  of  the  distance  sepa- 
rating the  city  of  Washington  from  San  Francisco 
and  Portland,  it  was  not  possible  to  accumulate  all 

^  Actually  it  was  not  an  inherent  vice,  because  the  "paint  was 
really  lacquer  which  cooled  in  drying'^(Tr.  p.  272) . 
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the  necessary  information  and  formulate  an  adequate 
presentation.  (For  example,  we  did  not  receive  a 
copy  of  the  Hamilton  affidavit  until  after  the  hear- 
ing.) We,  therefore,  urgently  requested  that  a  post- 
ponement be  obtained.  Late  Friday  afternoon, 
December  9,  we  learned  that  a  postponement  was 
not  obtainable.  The  hearing  was  held  the  following 
Monday  in  San  Francisco,  when  an  Assistant  United 
States  Attorney  from  the  San  Francisco  Office  again 
requested  postponement,  which  was  again  denied. 

In  view  of  the  Court's  extraordinary  action  of 
December  22,  it  would  not  seem  unfair  or  inappro- 
priate for  the  Government  to  receive  a  full  oppor- 
tunity to  present  its  position.  Obviously,  the  Court 
will  be  in  a  better  position  to  evaluate  all  the  circum- 
stances and  determine  appropriate  action  under  Rule 
73a  if  it  can  hear  the  argument  on  the  merits  of  the 
appeals  and  also  on  the  extensions.  In  United  States 
ex  rel  Rempass  v.  Sclilotfeldt,  C.  C.  A.  7,  123  F.  (2d) 
109,  the  court  denied  the  appellees'  motion  to  dis- 
miss without  prejudice  to  the  right  of  its  renewal  at 
the  hearing  on  the  merits.* 

CONCLUSION 

Wherefore  the  appellant  prays  the  Court  for  a 
rehearing  on  the  Order  of  December  22,  1949,  granting 
appellee's  motion  to  vacate  the  extension  orders  en- 
tered by  the  Court  on  November  4  and  30,  1949,  and 
dismissing  the  appeals  of  the  United  States  after  the 


■*  Appellee  was  not  thereby  prejudiced,  because  the  court  ulti- 
mately gi'anted  the  renewed  motion. 
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records  had  been  filed  within  the  time  allowed  by  the 
said  extension  orders. 
Respectfully  submitted. 

H.  G.  MoRisoN, 
Assistant  Attorney  General, 
Newell  A.  Clapp, 
Edward  H.  Hickey, 
Special  Assistants  to  the  Attorney  General, 
Armistead  B.   Rood, 
Attorney,  Department  of  Justice, 

Attorneys  for  Appellant. 

Certificate 

I  hereby  certify  that  the  within  petition  for  re- 
hearing in  my  judgment  is  well  founded  and  is  not 
interposed  for  delay. 

H.  G.  MoRisoN, 
Assistant  Attorney  General. 
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Jurisdictional  Statement. 

A.  The  United  States  District  Court  for  the  Southern 
District  of  CaHfornia  had  jurisdiction  by  virtue  of  18 
U.  S.  C.  724 — {Suspension  of  imposition  or  execution 
of  sentences  and  placing  of  defendant  upon  probation; 
power  of  courts;  revocation  .  .  .),  now  18  U.  S.  C. 
3651 — {Suspension  of  Sentence  and  Probation)  and  18 
U.  S.  C.  725 — {Same;  powers  of  probation  officers, 
arrest  of  probationer),  now  18  U.  S.  C.  Z6SZ— {Report 
of  Probation  Officer  and  Arrest  of  Probationer),  based 
upon  a  conviction  under  18  U.  S.  C.  76— {Falsely  pre- 
tending to  be  a  United  States  Officer),  now  18  U.  S.  C. 
912— {False  Personation— Officer  or  Employee  of  the 
United  States). 
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B.  The  Chief  Probation  Officer,  Probation  System, 
United  States  Courts,  District  Court  of  the  United  States, 
Southern  District  of  California,  presented  an  official  re- 
port on  the  conduct  and  attitude  of  the  probationer,  spe- 
cifically referring  to  the  passing  of  checks,  and  thereafter 
an  Order  was  entered  for  the  issuance  of  a  bench  warrant 
for  the  arrest  of  said  probationer  and  for  his  appearance 
before  the  Court  to  show  cause  why  his  probation  should 
not  be  revoked.  [Clk.  Tr.  pp.  16,  17.]  The  defendant 
probationer  was  originally  convicted  on  his  pleas  of  nolo 
contendere  to  an  Indictment  charging  him  with  falsely 
pretending  to  be  a  United  States  officer  and  employee, 
thereby  obtaining  funds.      [Clk.  Tr.  pp.   11,   12.] 

C.  This  Court  has  jurisdiction  by  virtue  of  28  U.  S. 
C.  1291 — (Final  decisions  of  district  courts), 

II. 
Statement  of  Facts. 

The  pertinent  facts  relating  to  this  appeal,  as  reflected 
by  the  record,  indicate  that  the  defendant  probationer  was 
originally  convicted  on  Counts  I  and  II  of  a  five  Count 
Indictment  charging  him  with  falsely  pretending  to  be  a 
United  States  officer  and  employee,  thereby  obtaining 
funds;  his  conviction  was  predicated  on  his  pleas  of  nclo 
contendere,  the  remaining  Counts  of  the  Indictment  hav- 
ing been  dismissed  on  motion  of  the  United  States  Attor- 
ney. Thereafter,  defendant  was  sentenced  to  imprisonment 
for  nine  months  on  Count  I,  and  to  imprisonment  for 
eighteen  months  on  Count  II,  sentence  on  Count  II  to 
begin  and  run  consecutively  to  the  sentence  imposed  on 
Count  I;  but  the  execution  of  the  sentence  imposed  on 
Count  II  was  suspended,  and  defendant  was  placed  on  pro- 
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bation  for  a  period  of  five  years,  conditioned  that  he 
would  not  violate  the  law,  and  further  that  he  would  re- 
port to  the  Probation  Officer  every  sixty  days.  [Clk.  Tr. 
pp.  11  ,12.] 

At  probationer's  request,  the  Probation  Officer  obtained 
an   Order    from   the   Court   allowing   the   suspension   of 
supervision  of  the  defendant  probationer  so  that  proba- 
tioner could  reside  in  Mexico,  supervision  to  be  reinstated 
upon  his  return  to  the  United  States.     [Clk.  Tr.  pp.  13, 
14.]     While  out  of  the  country,  probationer  issued  checks 
payable  at  the  Wells  Fargo  Bank  and  Union  Trust  Com- 
pany in  San  Francisco,  California.     [Clk.  Tr.  p.  17,  lines 
8-17.]      Evidence  of  the  passing  of  these  checks  which 
were  drawn  on  a  non-existent  bank  account  was   intro- 
duced at  the  hearing  for  revocation  of  probation.      [Clk. 
Tr.  p.  24,  lines  17  and  18.]     The  probationer  was  arrested 
in  New  York  and  returned  to  Los  Angeles.     [Clk.  Tr.  p. 
21.]     The  Court  thereupon  found  that  the  defendant  had 
violated  the  conditions  of  his  probation,  and  ordered  revo- 
cation thereof.     [Clk.  Tr.  p.  24.]     Thereafter,  the  Court 
entered    its    judgment    imposing    the    original    suspended 
sentence  on  Count  II.     [Clk.  Tr.  p.  27,  line  25,  to  p.  28, 
line  2.  ] 

III. 
Questions  Presented  by  Appeal. 

A.  Whether  or  not  the  United  States  District  Court 
for  the  Southern  District  of  California  had  jurisdiction 
over  the  person  or  acts  of  probationer,  the  appellant 
herein. 

B.  Whether  or  not  the  Court  had  sufficient  grounds 
for  revocation  of  probation. 
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IV. 
ARGUMENT. 

A.  The  Court  Did  Not  Err  in  Assuming  Jurisdiction 
of  the  Probationer  and  Issuing  Its  Bench  Warrant 
for  His  Arrest. 

The  Federal  Probation  Act,  18  U.  S.  C.  724,  725, 
(now  18  U.  S.  C.  3651,  3653,  effective  September  1, 
1948),  confers  an  authority  commensurate  with  its  object. 
It  was  designed  to  provide  a  period  of  grace  in  order  to 
aid  the  rehabihtation  of  a  penitent  offender;  to  take  ad- 
vantage of  an  opportunity  for  reformation  which  actual 
service  of  the  suspended  sentence  might  make  less  probable. 
Burns  v.  United  States,  287  U.  S.  216  at  p.  220. 

Probation  is  thus  conferred  as  a  privilege  and  cannot 
be  demanded  as  a  right.  It  is  a  matter  of  favor  and  not 
of  contract.  There  is  no  requirement  that  it  must  be 
granted  on  a  specified  showing.  The  defendant  stands 
convicted;  he  faces  punishment  and  cannot  insist  on  terms 
or  strike  a  bargain.  To  accomplish  the  purpose  of  the 
statute,  an  exceptional  degree  of  flexibility  in  administra- 
tion is  essential.  It  is  necessary  to  individualize  each  case, 
to  give  that  careful,  humane  and  comprehensive  considera- 
tion to  the  particular  situation  of  each  offender  which 
would  be  possible  only  in  the  exercise  of  a  broad  discre- 
tion. The  provisions  of  the  Act  are  adapted  to  this  end. 
It  authorizes  courts  of  original  jurisdiction,  when  satis- 
fied "that  the  ends  of  justice  and  the  best  interests  of  the 
public,  as  well  as  the  defendant,  will  be  subserved,"  to 
suspend  the  imposition  or  execution  of  sentence  and  "to 
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place  the  defendant  upon  probation  for  such  period  and 
upon  such  terms  and  conditions  as  they  may  deem  best." 

Burns  v.  United  States,  287  U.  S.  216,  at  pp.  220- 
221. 

The  only  limitation,  and  this  applies  to  both  the  grant 
and  any  modification  of  it,  is  that  the  total  period  of  proba- 
tion shall  not  exceed  five  years. 

The  Probation  Officer  when  directed  by  the  Court  must 
report  to  the  Court  with  a  statement  of  the  conduct  of  the 
probationer.  The  Court  may  thereupon  discharge  the 
probationer  from  further  supervision  and  may  terminate 
the  proceedings  against  him,  or  may  extend  the  probation, 
as  shall  seem  advisable. 

At  any  time  within  the  probation  period,  the  probationer 
may  be  arrested,  either  with  or  without  warrant,  and 
thereupon  he  ''shall  forthwith  be  taken  before  the  Court." 

Burns  v.  United  States,  287  U.  S.  216,  at  p.  221. 

Appellant  argues  that  he  was  illegally  removed  from 
New  York  City  where  proceedings  were  allegedly  pending 
for  his  release.     (App.  Br.  p.  4,  lines  11-18.) 

Probation  is  a  system  of  tutelage  under  supervision  and 
control  of  the  Court  having  jurisdiction  over  the  convicted 
person,  having  the  record  of  conviction  and  sentence, 
records  and  reports  of  compliance  with  probation,  and  hav- 
ing aid  of  local  probation  officer  under  whose  supervision 
defendant  is  placed.  Thus,  under  this  Section,  such  jur- 
isdiction is  not  divided  between  the  controlling  Court  and 
a  Court  of  another  district.  , 


See 


Frad  v.  Kelly  (C.  C.  A.  2,  1937).  89  F.  2d  866, 
301  U.  S.  681,  58  S.  Ct.  188,  82  L.  Ed.  282. 


One  who  is  on  probation  is  not  at  liberty,  but  he  is  in 
custody  and  under  the  control  of  the  Court  having  jur- 
isdiction. 

United  States  v.  Koppelman  (D.  C.  Pa.  1943),  53 
F.  Supp.  499. 

The  District  Court  had  jurisdiction  of  the  hearing  for 
revocation  of  probation  in  this  case,  it  not  being  disputed 
that  this  was  the  Court  which  originally  sentenced  the 
defendant  and  placed  him  on  probation.  [Clk.  Tr.  pp. 
9-10.] 

Defendant  urges,  in  support  of  his  appeal,  that  his  acts 
were  not  under  the  jurisdiction  of  the  Court,  indicating 
in  substance  that  the  release  from  supervision  meant  a 
license  to  do  as  he  pleased.  This  proposition  is  incorrect. 
The  plain  meaning  of  plain  words,  together  with  common 
sense,  indicated  that  the  Court's  Order  simply  abated  the 
supervision  of  the  Probation  Officer  over  the  probationer, 
thus  eliminating  the  necessity  of  making  reports. 

The  Court,  under  the  Statute,  still  had  supervisory  con- 
trol of  tlie  probationer. 

United  States  v.  Moore  (C.  C.  A.  2,  1939),  101  F. 
2d  56,  57— Cert.  den.  306  U.  S.  664,  83  L.  Ed. 
1060,  59  S.  Ct.  7S8: 

Frad  v.  Kelly  (X.  Y.  1937),  89  F.  2d  867,  869,  302 
U.  S.  312.  S2  L.  Ed.  282,  58  S.  Ct.  188; 

Croiider  v.  Aderhold  (C.  C.  A.  8,  1931),  46  F.  2d 
357: 

IS  U.  S.  C.  3653. 
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B.  The  Court  Had  Sufficient  Grounds  for  Revocation 
of  Appellant's  Probation,  Such  Action  Being 
Solely  Within  Its  Sound  Discretion. 

The  only  point  of  complaint  that  possibly  could  be 
urged  on  an  appeal  from  an  Order  revoking  probation 
is  an  alleged  abuse  of  discretion  on  the  part  of  the  lower 
Court.  Whether  or  not  there  has  been  an  abuse  is  to 
be  determined  in  accordance  with  familiar  principles  gov- 
erning the  exercise  of  judicial  discretion.  This  implies 
conscientious  judgment — not  arbitrary  action.  It  takes 
account  of  the  law  and  the  particular  circumstances  of 
the  case,  and  is  directed  by  the  reason  and  conscience  of 
the  judge  to  a  just  result. 

Bunts  V.  United  Stales,  287  U.  S.  216,  at  pp.  222, 

223; 
Pritchett  v.    United  States    (C.   C.   A.   4,    1933), 

67  F.  2d  244,  245. 

Evidence  of  bad  conduct  may  be  sufficient  for  revoking 
probation  although  such  conduct  does  not  prove  commis- 
sion of  a  new  crime. 

Furrow  v.  United  States  (C.  C.  A.  4,  1931),  46 
F.  2d  647,  citing 

Campbell  v.  Aderhold  (D.  C.  Ga.  1929),  36  F.  2d 
366. 

The  hearing  in  the  present  case  involved  an  inquiry 
as  to  the  passing  of  bad  checks.  Members  of  the  Bar 
Association  Committee  for  Indigent  Defendants  were 
available  at  the  hearings  which  were  called  before  the 
United  States  District  Judge.  [Clk.  Tr.  p.  18.] 

At  the  final  hearing,  witnesses  were  sworn  and  evi- 
dence  was   presented.      The   Court,   after    receiving    the 


evidence  and  hearing  arguments  of  counsel,  found  that 
defendant  had  violated  the  conditions  of  his  probation. 
He  ordered  the  probation  revoked.   [Clk.  Tr.  pp.  24-27.] 

The  Court  did  not  abuse  its  discretion  in  the  present 
case. 

Appellant  urges  insufficiency  of  the  warrant.  (App.  Br. 
p.  7,  lines  29-30.)  The  law  allows  the  arrest  of  the 
probationer,  with  or  without  a  warrant,  for  a  hearing 
in  connection  with  his  conduct  on  probation. 

United  States  v.  Moore,  supra; 
Burns  v.  United  States,  supra. 

V. 

Conclusion. 

It  is  respectfully  urged  that  the  Judgment  of  the  United 
States  District  Court  for  the  Southern  District  of  Cali- 
fornia revoking  the  probation  of  Appellant  and  imposing 
the  serving  of  the  original  suspended  sentence  is  valid 
and  proper,  and  should,  therefore,  be  affirmed. 

Dated  this  25th  day  of  January,  1950. 

Respectfully  submitted, 

Ernest  A.  Tolin, 

United  States  Attorney, 

Norman  W.  Neukom, 

Assistant  U.  S.  Attorney,  Chief 
of  Criminal  Division, 

Paul  Magasin, 
Assistant  U.  S.  Attorney, 

Attorneys  for  Appellee, 
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In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Central  Di- 
vision. 

In  Bankruptcy  No.  45355-Y 

In  the  Matter  of 
EXETER  REFINING  COMPANY,  a  California 
Corporation, 

Debtor. 

PETITION  UNDER  CHAPTER  XI,  SECTION 
322  OF  THE  BANKRUPTCY  ACT,  AS 
AMENDED 

To  the  honorable  judges  of  the  above  entitled  court : 
The   verified   petition   of   Exeter   Refining   Com- 
pany, a  California  corporation,  respectfully  repre- 
sents to  the  court  as  follows: 

I. 

That  3"our  petitioner  now  is,  and  at  all  times 
herein  mentioned  has  been,  operating  as  a  Cali- 
fornia corporation,  having  its  principal  place  of 
business  in  the  County  of  Los  Angeles,  State  of 
California,  at  5843  Paramount  Boulevard,  Long 
Beach,  California,  being  engaged  in  the  business 
of  refining  and  otherwise  processing  crude  oils  into 
more  refined  petroleum  products,  including  asphalt 
and  resinous  substances.  That  petitioner  is  not  a 
municipal  railroad,  insurance  or  banking  corpora- 
tion, or  a  building  and  loan  association,  and  is  a 
corporation  entitled  to  file  a  petition  under  the 
provisions  of  Chapter  XI  of  the  Bankruptcy  Act, 
as   amended. 
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II. 

That  your  petitioner  has  had  its  principal  place 
of  business  and  office  in  the  County  of  Los  An- 
geles, State  of  California,  within  the  above  judicial 
district  for  a  longer  portion  of  the  six  months  im- 
mediately preceding  the  filing  of  this  petition  than 
in  any  other  judicial  district. 

III. 

That  no  bankruptcy  proceeding  has  heretofore 
been  filed  by  your  petitioner  and  no  involuntary 
petition  in  bankruptcy  is  now  pending  against  it. 

IV. 

That  your  petitioner  believes  that  it  is  solvent 
but  it  is  unable  to  pay  its  debts  as  they  mature  and 
proposes  the  plan  of  arrangement  with  its  unse- 
cured creditors  as  hereinafter  set  forth. 

V. 

That  your  petitioner  alleges,  as  required  by  Sec- 
tion 324  of  Chapter  XI  of  the  Bankruptcy  Act,  as 
amended : 

(a)  That  your  petitioner  has  no  executory  con- 
tracs  insofar  as  it  is  now  advised,  except  as  shov^Ti 
in  schedules. 

(b)  That  a  statement  of  affairs  and  schedules 
of  assets  and  liabilities  of  your  petitioner  will  be 
filed  herewith  or  within  the  time  directed  by  the 
above  entitled  court. 
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(c)  That  the  Clerk's  filing  fee  will  be  paid  upon 
the  filing  of  this  petition.  ' 

(d)  That  your  petitioner's  assets  are  located 
within  the  County  of  Los  Angeles,  State  of  Cali- 
fornia. 

That  generally  your  petitioner's  assets  consist  of 
various  and  sundry  kinds  of  machinery  and  equip- 
ment suitable  for  the  refining  and  storage  of  petro- 
leum products,  including  a  refinery  and  equipment 
essential  to  production  of  asphaltic  and  resinous 
materials ;  inventory  of  petroleum  products  on  hand 
in  all  semi-finished  and  finished  stages;  transpor- 
tation facilities  necessarj^  for  transportation  of 
products  dealt  in ;  and  interest  in  the  improvements 
on  and  profits  from  a  marine  terminal  situated  in 
the  Los  Angeles  harbor  area;  miscellaneous  sup- 
plies and  other  personal  propert}^  necessary  for  the 
operation  and  conduct  of  the  afore-described  type 
of  business. 

That  the  estimated  value  of  the  assets  of  your 
petitioner,  including  the  good  will  of  the  business, 
is  the  approximate  sum  of  $860,000.00,  and  its  lia- 
bilities are  in  the  approximate  sum  of  $860,000.00. 
That  the  estimated  budget  of  the  monthly  expenses 
required  to  properly  operate  and  carry  on  the  busi- 
ness and  commitments  of  your  petitioner  will  not 
exceed  the  sum  of  $60,000. 

VI. 

That  your  petitioners  financial  position  became 
involved  by  reason  of  the  fact  that  your  petitioner 
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has  recently  been  hampered  by  an  absence  of  op- 
erating capital,  which  condition  has  been  aggra- 
vated b}^  the  protracted  maritime  strike  and  by 
sales  commitments  at  a  fixed  price  in  a  rising  mar- 
ket. The  absence  of  operating  capital  resulted  in 
an  inability  to  purchase  sufficient  volume  of  petro- 
leum products  to  process  through  petitioner's  fa- 
cilities. Petitioner  at  the  present  time  has  a  broad 
and  active  market  for  all  products  it  can  produce 
at  a  substantial  margin  of  profit,  and  petitioner  is 
further  possessed  of  purchase  orders  for  its  prod- 
ucts in  such  volume  that  if  the  same  can  be  met 
by  the  availability  of  sufficient  operating  capital 
to  buy  crude  oil  petitioner  can  operate  to  the  bene- 
fit of  the  unsecured  creditors.  Your  petitioner  be- 
lieves that  legal  proceedings  will  immediately  follow 
unless  this  proceeding  is  filed  forthwith,  which  legal 
proceedings  will  seriously  jeopardize  and  interfere 
with  petitioners  ability  to  pay  its  just  obligations. 
That  a  substantial  benefit  will  result  to  the  credi- 
tors of  petitioner  by  and  under  an  orderly  liquida- 
tion of  assets  no  longer  needed  by  petitioner,  and 
by  and  through  the  continued  oj^eration  of  peti- 
tioners business  in  which  it  is  now  engaged. 

Debtors  Proposed  Plan  of  Arrangement 

That  your  petitioner  proposes  the  following  plan 
of  arrangement: 

Aiticle  L  That  the  creditors  of  petitioner  be  di- 
vided into  classes  and  that  the  proposed  classes 
be  as  follows: 
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Class  A:  Expenses  of  operation  under  plan 
of  arrangement  as  may  be  authorized  and  al- 
lowed and  ordered  by  the  court. 

Class  B:  Expenses  of  administration  that 
may  be  allowed  and  ordered  paid  by  the  court 
pursuant  to  the  provisions  of  Section  64-a  of 
the  Bankruptcy  Act,  as  amended. 

Class  C :  All  creditors  entitled  to  priority  as 
provided  in  Section  64-a,  subdivisions  2,  4,  and 
5  of  the  Act  of  Congress  relating  to  bankruptcy, 
as  amended. 

Class  D:  Obligations  as  they  mature  to  se- 
cured creditors  in  accordance  with  the  terms  of 
their  contracts  and/or  as  ordered  by  the  couit. 

Class  E:  To  pay  pro-rata  at  such  times  as 
this  Honorable  Court  may  direct,  and  at  in- 
tervals not  to  exceed  six  months,  dividends 
upon  unsecured  creditors'  claims  until  said 
claims  are  paid  in  full. 

Article  2.  That  your  petitioner  now  owns  a 
three-quarter  interest  in  the  improvements  and  fa- 
cilities situated  on  a  marine  terminal  located  in 
the  Los  Angeles  Harbor  area,  together  with  a  like 
interest .  in  the  proceeds  to  be  derived  from  the 
operations  thereof.  That  said  asset  is  of  the  ap- 
proximate value  of  $150,000.  That  the  Farmers 
and  Merchants  Bank  of  Los  Angeles,  California,  a 
banking  association,  is  possessed  of  an  instrument 
executed   by   petitioner   wherein   petitioner    repre- 
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sents  that  it  will  not  transfer,  hypothecate,  or  sell 
any  interest  in  or  to  said  asset  so  long  as  petitioner 
remains  a  debtor  of  said  bank.  That  petitioner  is 
informed  and  believes,  that  said  instrument  is  a 
nullity  and  of  no  force  or  effect  whatsoever  and 
if  the  same  was  so  decreed  that  petitioner  could 
sell  and/or  hypothecate  said  asset  as  the  circum- 
stances then  justified  so  as  to  secure  further  oper- 
ating capital  or  further  secure  those  unsecured 
creditors  of  your  petitioner. 

Article  3.  That  immediately  upon  the  filing  of 
this  petition  your  petitioner  will  cause  to  be  pre- 
sented before  this  Honorable  Court  for  determina- 
tion the  status  of  this  asset,  and  if  as  a  result 
thereof  it  be  determined  that  the  same  may  be  hy- 
pothecated or  sojd  that  permission  will  be  requested 
either  to  hypothecate  or  sell  the  same  as  the  cir- 
cumstances justify,  for  the  purpose  of  carrying 
out  this  proposed  plan  of  arrangement  and  for 
the  further  purpose  of  securing  operating  capital. 

Article  4.  That  a  receiver  be  appointed  to  take 
possession  of  all  assets  of  petitioner  and  to  handle 
and  dispose  of  receipts  and  to  conduct  alid  operate 
such  of  the  business  of  the  above  named  debtor 
as  may  be  necessary  to  operate  under  the  super- 
vision and  direction  of  this  Honorable  Court,  with 
authority  to  employ  such  agents,  managers,  and  as- 
sistants, and  the  necessary  labor  as  may  be  required 
to  carry  out  debtors  plan  of  ai'rangement. 
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Article  5.  That  said  receiver  appointed  be  au- 
thorized and  empowered  by  the  Honorable  Court 
to  issue  receiver's  certificate  in  the  approximate 
amount  of  $125,000.00  the  proceeds  from  which, 
subject  to  the  approval  of  this  Honorable  Court, 
be  used  to  satisfy  existing  tax  and  labor  claims, 
the  balance  thereof  being  made  available  for  op- 
erating capital,  which  then  available  operating  capi- 
tal coupled  with  the  present  inventory  of  approxi- 
mately $104,000.00  in  value  w^ould  provide  ample 
funds  for  the  operation  of  debtor's  business  at  a 
substantial  profit. 

Article  6.  That  said  receiver  appointed  be  au- 
thorized and  empowered  to  currently  discount  ac- 
counts receivable  of  the  debtor  as  the  same  become 
available  so  as  to  insure  sufficient  operating  capi- 
tal for  the  purchase  of  substantial  volumes  of 
unrefined  petroleum  products  necessary  for  the  con- 
duct of  debtor's  business. 

Article  7.  That  the  receiver  be  permitted  and 
authorized  to  open  a  bank  account  in  the  Bank  of 
America  National  Trust  and  Savings  Association, 
main  Los  Angeles  offices,  where  all  moneys  received 
by  said  receiver,  either  from  the  sale  or  hypothe- 
cation of  assets,  collection  of  accounts  receivable, 
discounting  of  accounts  receivable,  or  from  the  op- 
eration of  any  business  which  this  court  may  au- 
thorize the  receiver  to  operate,  shall  be  forthwith 
deposited  and  shall  not  be  withdrawn  from  said 
bank  except  upon  the  counter  signature  of  a  Ref- 
eree in  Bankruptcy. 
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That  the  receiver  will  sign  all  checks  and  will 
furnish  the  Referee  in  Bankruptcy,  if  required  so 
to  do,  with  duplicate  deposit  slips  of  the  moneys 
so  deposited  in  order  that  the  court  may  be  fully 
advised  at  all  times  as  to  the  condition  of  the  re- 
ceiver's bank  account. 

Article  8.  That  no  property  of  the  debtor  be 
sold,  and  no  accounts  receivable  be  settled,  for  less 
than  their  face  value  without  the  approval  of  this 
Honorable  Court  and  in  the  manner  provided  by 
the  Bankruutcy  Act,  as  amended. 

Article  9.  That  the  court  immediately  appoint 
an  appraiser  as  contemplated  by  Section  333  of 
Chapter  XI  of  the  Bankruptcy  Act,  as  amended, 
for  the  purpose  of  immediately  preparing  and  fil- 
ing an  inventory  and  appraisement  of  the  property 
of  the  debtor. 

Article  10.  That  the  court  shall  retain  jurisdic- 
tion of  the  debtor's  property  and  the  operation  of 
same  until  payment  in  full  of  all  unsecured  credi- 
tors  claims. 

Article  11.  That  in  the  event  any  claim  is  in 
controversy  in  respect  to  classification  or  amount 
due,  the  debtor  under  order  of  court  may  make  such 
deposit  in  such  manner  as  the  court  may  direct  in 
respect  to  said  disputed  claim  and  proceed  to  pay 
other  creditors  and  be  restored  to  possession  pend- 
ing a  final   determination  of  said   disputed  claim. 

Article  12.  That  immediately  upon  filing  of  this 
petition  your  petitioner  will  request  of  the  Exeter 
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Oil  Company,  Ltd.,  a  Delaware  corporation,  the 
largest  unsecured  creditor  of  this  debtor,  that  it 
waive  its  right  to  participate  as  an  unsecured  credi- 
tor of  petitioner  until  fifty  per  cent  of  those  claims 
of  other  unsecured  creditors  have  been  paid. 

Article  13.  That  the  debtor  is  advised  that  Chap- 
ter XI  of  the  Bankruptcy  Act,  as  amended,  is  the 
appropriate  section  of  the  Act  under  which  to  seek 
relief,  and  that  your  petitioner  verily  believes  that 
its  business  can  be  operated  in  the  manner  herein 
designated,  and  if  permitted  to  operate  as  pro- 
posed in  this  petition  your  j)etitioner  can  pay  all 
its  just  debts  in  full  within  a  period  not  exceeding 
two  years  and  have  its  business  remaining. 

Article  14.  That  it  is  necessary  for  a.  speedy  and 
proper  administration  of  debtor's  affairs  and  the 
equitable  pajrment  of  creditors  that  all  creditors 
and  parties  be  enjoined  from  commencing  or  prose- 
cuting any  suit  or  foreclosure  proceedings  in  am^ 
form  or  manner  other  than  before  the  above  en- 
titled court,  or  without  the  permission  of  the  above 
entitled  court  first  had  and  obtained,  or  from  prose- 
cuting further  any  suit  now  pending  without  the 
permission  of  this  Honorable  Court. 

Wherefore,  petitioner  prays  that  proceedings  may 
be  had  upon  this  petition  in  accordance  with  the 
provisions  of  Chapter  XI  of  the  Bankruptcy  Act, 
as  amended,  that  all  creditors  and  other  parties  be 
enjoined  from  commencing  or  further  prosecuting 
any  suit  in  anj^  form  or  conducting  anj^  sale  or 
foreclosure  proceedings  affecting  the  property   of 
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petitioner,  or  repossessing  any  property  without 
order  of  this  Honorable  Court  first  had  and  ob- 
tained; that  this  Honorable  Court  place  a  receiver 
in  possession  of  all  petitioner's  assets  with  full  au- 
thority to  operate  and  carry  on  debtor's  business 
and  affairs  pending  confirmation  of  debtor's  pro- 
posed plan  of  arrangement,  and  that  adjudication 
be  stayed;  that  this  Honorable  Court  permit  the 
receiver  herein  to  sell,  hypothecate,  or  otherwise 
dispose  of  any  property  not  necessary  for  the  con- 
duct of  debtor 's  business  or  needed  for  the  purposes 
in  said  plan  of  arrangement  contemplated;  that 
this  Honorable  Court  authorize  such  receiver  as 
may  be  appointed  to  open  the  necessary  bank  ac- 
count or  accounts  for  the  purpose  of  properly  con- 
ducting its  business,  and  that  funds  may  be  with- 
drawn as  in  said  plan  provided,  and  to  take  such 
other  steps  and  make  such  other  orders  herein  as 
may  be  necessary  for  the  protection  of  the  debtor 
and  all  interested  parties;  and  that  jouv  petitioner 
be  granted  such  other  and  further  relief  as  is  just 
and  proper  in  the  premises. 

EXETER  REFINING 
COMPANY, 
a   Corporation. 

By  /s/  HAROLD  E.  THOMAS, 
Secretary. 

Petitioner. 

By  /s/  JOHN  D.  MAHARG, 

Attornev   for   Petitioner. 
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State  of  California, 
County  of  Los  Angeles— ss. 

Harold  E.  Thomas,  Secretary  of  Exeter  Refin- 
ing Company,  a  corporation,  the  petitioning  debtor 
mentioned  and  described  in  the  foregoing  petition, 
hereby  makes  solemn  oath  that  the  statements  con- 
tained therein  are  true  according  to  the  best  of 
my  knowledge,  information,  and  belief. 

/s/  HAROLD  E.  THOMAS. 
Subscribed  and  sworn  to  before  me  this  16th  day 
of  October,  1947. 

[Seal]        /s/  GLADYS  E.  PADGETT, 
Notary  Public  in  and  for  said  County  and  State, 

[Endorsed]:     Filed  October  16,  1947. 


[Title  of  District  Court  and  Cause.] 

APPROVAL  OF  DEBTOR'S  PETITION  AND 
ORDER  OF  REFERENCE  UNDER  SEC- 
TION 322   OF   THE   BANKRUPTCY   ACT 

At  Los  Angeles,  in  said  District,  on  October  16, 
1947,  before  the  said  Court  the  petition  of  Exeter 
Refining  Company,  a  corporation,  that  he  desires 
to  obtain  relief  under  Section  322  of  the  Bank- 
ruptcy Act,  and  within  the  true  intent  and  meaning 
of  all  the  Acts  of  Congress  relating  to  bankruptcy, 
having  been  heard  and  duly  considered,  the  said 
petition  is  hereby  approved   accordingly. 

It  is  thereupon  ordered  that  said  matter  be  re- 


vs.  Georqe  T.  Gogqin  13 

ferred  to  Benno  M.  Brink,  Esq.,  one  of  the  ref- 
erees in  bankruptcy  of  this  Court,  to  take  such  fur- 
ther proceedings  therein  as  are  required  by  said 
Acts;  and  that  the  said  Exeter  Refining  Company, 
a  corporation,  shall  attend  before  said  referee  on 
October  23,  1947,  and  at  such  times  as  said  referee 
shall  designate,  at  his  office  in  Los  Angeles,  Cali- 
fornia, and  shall  submit  to  such  orders  as  may  be 
made  by  said  referee  or  b}^  this  Court  relating  to 
■said  matter. 

Witness,  the  Honorable  Jacob  Weinberger,  Judge 
of  said  Court,  and  the  seal  thereof,  at  Los  Angeles, 
in  said  District,  on  October  16,  1947. 

EDMUND  L.  SMITH, 
Clerk. 
[Seal]        /s/  E.  M.  ENSTROM,  JR., 

Deputy  Clerk. 

[Endorsed] :     Filed  October  16,  1947. 


[Title  of  District  Court  and  Cause.] 

OBJECTION  TO  CLAIM  FILED  BY  STATE 
BOARD  OF  EQUALIZATION  IN  THE 
SUM  OF  $3,926.36  AND  NOTICE  OF  HEAR- 
ING 

Comes  now,  George  T.  Goggin,  Receiver  for  the 
above-entitled  debtor  estate,  and  objects  to  the  al- 
lowance of  the  claim  of  the  State  Board  of  Equal- 
ization filed  in  the  above-entitled  proceedings  in  the 
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sum  of  $3,926.36,  upon  the  ground  that  the  said 
claimant  has  assessed  a  penalty  of  $341.38  upon 
said  claim  of  $3,503.00  and  has  likewise  made  a 
charge  that  in  the  event  the  said  tax  is  not  paid 
by  March  7,  1948,  an  additional  penalty  of  $350.30 
will  be  added,  and  that  said  penalties  are  not  allow- 
able by  virtue  of  the  provisions  of  the  Bankruptcy 
Act  and  the  decisions  with  respect  thereto. 

Wherefore,  your  Receiver  prays  that  the  said 
claim  of  the  State  Board  of  Equalization  be  disal- 
lowed and  that  the  same  be  reduced  to  a  sum  of 
$3,503.00  plus  interest  to  date  of  payment. 

/s/  G.  T.  GOGGIN, 

Receiver  in  Bankruptcy. 

Notice  is  hereby  given  that  a  hearing  on  the  ob- 
jection to  the  foregoing  claim  will  be  had  in  the 
courtroom  of  the  Honorable  Benno  M.  Brink,  Ref- 
eree in  Bankruptcy  at  323  Federal  Building,  Tem- 
ple and  Spring  Street,  Los  Angeles,  California,  on 
the  ]2th  day  of  March,  1948,  at  .the  hour  of  10  a.m. 
thereof. 

Dated :     This  5th  day  of  March,  1948. 

/s/  G.  T.  GOGGIN, 

Receiver  in  Bankruptcy. 

Affidavit  of  service  b^^  mail  attached. 

[Endorsed]:     Filed  March  6,  1948. 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT,  CONCLUSIONS  OF 
LAW  AND  ORDER  RE  CLAIM  OF  STATE 
BOARD  OF  EQUALIZATION 

Whereas,  the  Receiver's  objections  to  the  claim 
filed  by  the  State  Board  of  Equalization  in  the 
above  entitled  proceedings  in  the  amount  of 
$3,926.36,  plus  interest  in  the  sum  of  $17.52  per 
month  or  fraction  thereof  after  February  29,  1948, 
plus  additional  penalties  in  the  sum  of  $350.30  un- 
less pajTiient  be  made  by  March  7,  1948,  came  on 
regularly  for  hearing  on  the  19th  day  of  March, 
1948,  before  the  undersigned  Referee;  Ernest  R. 
Utley  appearing  for  and  on  behalf  of  said  Receiver, 
and  Fred  N.  Howser,  Attorney  General  of  the  State 
of  California,  and  Edward  Sumner,  Deputy  Attor- 
ney General,  appearing  for  and  on  behalf  of  the 
State  Board  of  Equalization,  the  facts  having  been 
stipulated  to  in  open  cOurt  and  the  matter  having 
been  duly  submitted  for  argument,  the  court  being- 
advised  in  the  premises  now  makes  the  following: 

Findings  of  Fact 

I. 

That  the  proceedings  herein  were  filed  on  Octo- 
ber 16,  1947,  under  and  pursuant  to  Chapter  XI 
of  the  Bankruptcy  Act,  as  amended,  and  George  T. 
Goggin  was  appointed  and  qualified  as  Receiver 
of  the  above  entitled  debtor's  estate  on  October  17, 
3947. 
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II. 

That  the  clahn  of  the  State  Board  of  Equaliza- 
tion for  California  Sales  and  Use  taxes  was  duly 
filed  within  the  time  provided  by  law  and  that  said 
claim  was  in  the  amount  of  $3,926.36,  plus  interest 
in  the  sum  of  $17.52  for  each  month,  or  fraction 
thereof,  after  February  29,  1948,  to  date  of  pay- 
ment, plus  additional  penalties  in  the  sum  of  $350.30 
unless  pajTuent  be  made  by  March  7,  1948,  and  that 
no  portion  of  said  amounts  were  paid  to  said  Board 
of  Equalization  by  March  7,  1948. 

III. 

That  the  aforesaid  sum  of  $3,926.36  includes  pen- 
alties in  the  total  amount  of  $341.38;  that  said  pen- 
alties were  imposed  pursuant  to  the  provisions  of 
Section  6511  of  the  Revenue  and  Taxation  Code 
(Sales  and  Use  Tax  Law)  of  the  State  of  California 
for  failure  to  file  Sales  and  Use  Tax  returns;  that 
a  portion  of  said  penalties,  namely,  $47.54,  is  at- 
tributable to  the  debtor's  failure  to  file  returns 
which  were  due  prior  to  October  17,  1947,  and  that 
the  remainder  of  said  penalties,  namely,  $293.84,  is 
attributable  to  the  failure  to  file  sales  tax  returns 
for  the  period  July  1,  1947,  to  October  16,  1947,  said 
returns  being  due  subsequent  to  October  17,  1947, 
the  date  of  the  appointment  of  the  Receiver  herein. 

IV. 

That  the  penalty  in  the  sum  of  $350.30  is  imposed 
pursuant  to  Section  6565  of  the  Sales  and  Use  Tax 
Law  and  is  attributable  to  the  Receiver's  failure  to 
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pay  the  sum  of  $3,926.36,  plus  interest,  by  March 
7,  1948,  pursuant  to  the  Notice  of  Determination 
under  the  California  Sales  and  Use  Tax  Law  dated 
February  6,  1948. 

V. 

That  the  Receiver  herein  duly  filed  objections  to 
the  allowance  of  the  aforesaid  penalties  in  the 
amounts  of  $341.38  and  $350.30  on  the  ground  that 
said  penalties  are  not  provable  or  allowable  by 
virtue  of  the  provisions  of  the  Bankruptcy  Act. 

VI. 

That  as  of  the  7th  day  of  March,  1948,  a  proposed 
plan  of  arrangement  filed  herein  had  not  as  yet  been 
approved  or  passed  upon  by  this  Court. 

Conclusions  of  Law 

From  the  foregoing  Findings  of  Fact  the  Court 
concludes  as  a  matter  of  law: 

I. 

That  the  claim  for  the  penalty  in  the  smn  of 
$47.54  is  an  allowable  claim  under  and  pursuant 
to  Section  307  of  Chapter  XI  of  the  Bankruptcy 
Act,  as  amended,  and  should  be  paid  by  the  debtor 
herein  under  the  extension  provisions  of  its  plan 
of  arrangement. 

II. 

That  the  claim  for  the  penalty  in  the  sum  of 
$293.48  is  not  an  allowable  claim  under  and  pur- 
suant to   Section  307,   Chapter  XI,   of  the   Bank- 
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ruptcy  Act,  as  amended,  and  may  not  be  paid  by 
the  debtor  herein  under  the  extension  provisions 
of  its  plan  of  arrangement. 

III. 

That  the  aforesaid  penalty  in  the  sum  of  $293.48 
^Yas  not  a  contingent  claim  of  the  California  State 
Board  of  Equalization  within  the  purview  of  Sec- 
tion 307  of  Chapter  XI  of  the  Bankruptcy  Act,  as 
amended,  as  of  October  16,  1947,  the  date  of  filing 
of  the  proceedings  herein. 

IV. 

That  the  claim  for  said  penalty  in  the  sum  of 
$293.48  is  not  a.  proA^able  claim  under  and  pursuant 
to  the  provisions  of  Section  63  of  the  Bankruptcy 
Act. 

V. 

That  the  claim  for  penalties  in  the  amount  of 
$350.30  attributable  to  the  Receiver's  failure  to  pay 
by  March  7,  1948,  the  amounts  determined  to  be 
due  to  the  California  State  Board  of  Equalization 
under  the  California  Sales  and  Use  Tax  Law,  pur- 
suant to  the  Notice  of  Determination  dated  Febru- 
ary 6,  1948,  is  not  an  allowable  claim  inasmuch  as 
isaid  penalties  were  imposed  with  respect  to  a 
taxable  period  prior  to  the  appointment  and  quali- 
fication of  said  Receiver. 

ORDER 

It  is  therefore  ordered,  adjudged  and  decreed 
that  the  objections  of  the  Receiver  herein  to  the 


vs.  George  T.  Gogqin  19 

claim  of  the  California  State  Board  of  Equaliza- 
tion for  penalties  in  the  sum  of  $47.54  be  and  the 
same  are  hereby  overruled  and  the  said  claim  for 
penalties  in  the  sum  of  $47.54  be  and  the  same  is 
hereby  allowed  and  ordered  paid  on  an  extended 
basis  pursuant  to  debtor's  proposed  plan  of  ar- 
rangement, and 

It  is  further  ordered,  adjudged  and  decreed  that 
the  objections  of  the  Receiver  to  the  claim  of  the 
State  Board  of  Equalization  for  penalties  in  the 
sums  of  $293.48  and  $350.30,  respectively,  be  and 
the  same  are  hereby  sustained  and  said  claim  for 
said  penalties  be  and  the  same  is  hereby  dis- 
allowed. 

Dated:    This  2nd  day  of  December,  1948. 

/s/  BENNO  M.  BRINK, 

Referee   in   Bankruptcy. 

Approved  as  to  Form: 


Attorney  for  Recever. 

FRED  N.  HOWSER, 
Attorney  General. 

/s/  EDWARD  SUMNER, 

Deputy  Attorney  General. 
Attorneys  for  Claimant. 

[Endorsed]:     Filed  December  2,  1948. 
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[Title  of  District  Court  and  Cause.] 

PETITION  FOR  EXTENSION  OF  TIME 
WITHIN  WHICH  TO  FILE  PETITION 
FOR   REVIEW   OF   REFEREE'S    ORDER 

Your  petitioner,  the  California  State  Board  of 
Equalization,  respectfully  represents: 

I. 

That  it  has  heretofore  filed  a  claim  in  the  above 
entitled  proceedings  for  California  Sales  and  Use 
Taxes,  including  penalties  and  interest,  in  the 
amount  of  $3,926.36  plus  additional  penalties  and 
interest  from  February  29,  1948. 

II. 

That  the  order  of  the  Honorable  Benno  M.  Brink, 
Referee  in  Bankruptcy,  denying  and  disallowing 
a  portion  of  said  claim  was  signed  and  filed  in  the 
above  court  on  the  2nd  day  of  December,  1948. 

III. 

That  the  time  within  which  said  State  Board  of 
Equalization  may  petition  for  review  of  said  Order 
will  expire  on  the  12th  day  of  December,  1948, 
pursuant  to  Section  39  (C)  of  the  Federal  Bank- 
ruptcy Act. 

IV. 

That  due  to  counsel's  absence  from  Los  Angeles 
on  official  business,  counsel  was  not  informed  of 
the  signing  and  filing  of  the  aforesaid  Order  until 
December  7,  1948. 
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V. 

That  due  to  the  urgent  press  of  other  unfore- 
seen business  in  the  Attorney  General's  office,  which 
will  require  counsel's  exclusive  attention  from  the 
date  hereof  to  and  including  the  first  week  in  Jan- 
uary, 1949,  petitioner  will  not  be  able  to  file  its  peti- 
tion for  review  of  the  aforesaid  Order  prior  to  the 
second  week  in  January,  1949. 

Wherefore,  your  petitioner  respectfully  petitions 
this  Court  for  an  Order  extending  to  and  including 
January  11,  1949,  the  time  within  which  the  peti- 
tioner may  file  its  petition  for  review  of  the  afore- 
said Order  dated  December  2,  1948. 

Dated:     December  10,  1948. 

CALIFORNIA  STATE  BOARD 
OF  EQUALIZATION, 

Petitioner. 

FRED  N.  HOWSER, 
Attorney  General. 

/s/  EDWARD  SUMNER, 

Deputy  Attorney  General, 
Attorneys  for  Petitioner. 

[Endorsed] :    Filed  December  10,  1948. 
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[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  FOR  FILING  PE- 
TITION FOR  REVIEW  OF  REFEREE'S 
ORDER 

Upon  reading  of  the  Petition  for  Extension  of 
Time  filed  herein,  and  good  cause  existing  therefor, 

It  Is  Hereby  Ordered  that  the  California  State 
Board  of  Equalization  may  have  to  and  including 
January  11,  1949  within  which  to  file  its  Petition 
for  Review  of  the  Order  herein  denying  a  part  of 
the  claim  of  said  State  Board  of  Equalization  for 
taxes,  penalties  and  interest  due  under  the  Califor- 
nia Sales  and  Use  Tax  Law. 

/s/  BENNO  M.  BRINK, 

Referee  in  Bankruptcy. 

Dated :    December  10,  1948. 

[Endorsed] :     Filed  December  10,  1948. 
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PETITION  FOR  REVIEW 

To   the   Honorable    Benno   M.    Brink,    Referee    in 
Bankruptcy : 

The  Petition  of  the  California   State  Board   of 
Equalization  respectfully  shows: 
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I. 

Your  petitioner,  the  California  State  Board  of 
Equalization,  is  the  duly  created  agency  of  the 
State  of  California  administering  the  California 
Sales  and  Use  Tax  Law  and  has  filed  in  the  above 
entitled  proceedings  a  Proof  of  Priority  Claim  for 
taxes  as  a  charge  against  the  within  bankrupt  estate 
under  and  pursuant  to  Section  64(a)  of  the  Bank- 
ruptcy Act. 

II. 

That  the  receiver  herein  duly  filed  objections  to 
the  claim  of  petitioner  on  the  ground  that  said 
claim  includes  penalties  in  the  amounts  of  $341.38 
and  $350.30  and  that  said  receiver  prayed  for  an 
Order  that  said  penalties  be  disallowed;  that  sub- 
sequent thereto,  and  on  the  19th  day  of  March,  1948, 
said  objections  to  the  claim  of  petitioner  came  on 
for  hearing  and  that  an  Order  was  duly  entered 
and  filed  in  the  above  entitled  court  on  the  2nd  day 
of  December,  1948  granting  and  sustaining  the 
receiver's  objections  as  to  a  portion  of  the  aforesaid 
penalties  and  allowing  the  claim  of  petitioner  with 
respect  to  the  remaining  portions  of  the  penalties 
in  words  and  figures  as  follows: 

"Whereas,  the  Receiver's  objections  to  the  claim 
filed  by  the  State  Board  of  Equalization  in  the  above 
entitled  proceedings  in  the  amount  of  $3,926.36, 
plus  interest  in  the  sum  of  $17.52  per  month  or 
fraction  thereof  after  February  29,  1948,  plus  addi- 
tional penalties  in  the  sum  of  $350.30  unless  y)ayment 
be  made  by  March  7,  1948,  came  on  regularlv  for 
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hearing  on  the  19th  day  of  March,  1948  before  the 
undersigned  Referee;  Ernest  R.  Utley  appearing 
for  and  on  behalf  of  said  Receiver,  and  Fred  N. 
Howser,  Attorney  General  of  the  State  of  Califor- 
nia, and  Edward  Sumner,  Deputy  Attorney  General, 
appearing  for  and  on  behalf  of  the  State  Board  of 
Equalization,  the  facts  having  been  stipulated  to 
in  open  court  and  the  matter  having  been  duly 
submitted  for  argument,  the  court  being  advised 
in  the  premises  now  makes  the  following: 

^'Findings  Of  Fact 

I. 

''That  the  proceedings  herein  were  filed  on  Octo- 
ber 16,  1947  under  and  pursuant  to  Chapter  XI 
of  the  Bankruptcy  Act,  as  amended,  and  George  T. 
Goggin  was  appointed  and  qualified  as  Receiver  of 
the  above  entitled  debtor's  estate  on  October  17, 
1947. 

II. 

"That  the  claim  of  the  State  Board  of  Equaliza- 
tion for  California  Sales  and  Use  taxes  was  duly 
filed  within  the  time  provided  by  law  and  that  said 
claim  was  in  the  amomit  of  $3,926.36,  plus  interest 
in  the  sum  of  $17.52  for  each  month,  or  fraction 
thereof,  after  February  29,  1948,  to  date  of  payment, 
plus  additional  penalties  in  the  sum  of  $350.30 
unless  pajnment  be  made  by  ^larch  7,  1948,  and 
that  no  portion  of  said  amounts  were  paid  to  said 
Board  of  Equalization  by  March  7,  1948. 
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III. 

''That  the  aforesaid  sum  of  $3,926.36  includes 
penalties  in  the  total  amount  of  $341.38;  that  said 
penalties  were  imposed  pursuant  to  the  provisions 
of  Section  6511  of  the  Revenue  and  Taxation  Code 
(Sales  and  Use  Tax  Law)  of  the  State  of  California 
for  failure  to  file  Sales  and  Use  Tax  returns;  that 
a  portion  of  said  penalties,  namely  $47.54,  is  at- 
tributable to  the  debtor's  failure  to  file  returns 
which  were  due  prior  to  October  17,  1947  and  that 
the  remainder  of  said  penalties,  namely,  $293.84,  is 
attributable  to  the  failure  to  file  sales  tax  returns 
for  the  period  July  1,  1947  to  October  16,  1947,  said 
returns  being  due  subsequent  to  October  17,  1947, 
the  date  of  the  appointment  of  the  Receiver  herein. 

IV. 
"That  the  penalty  in  the  sum  of  $350.30  is  im- 
posed pursuant  to  Section  6565  of  the  Sales  and  Use 
Tax  Law  and  is  attributable  to  the  Receiver's  failure 
to  pay  the  sum  of  $3,926.36,  plus  interest,  by  March 
7,  1948  pursuant  to  the  Notice  of  Determination 
under  the  California  Sales  and  Use  Tax  Law  dated 
February  6,  1948. 

V. 

"That  the  Receiver  herein  duly  filed  objections  to 
the  allowance  of  the  aforesaid  fjenalties  in  the 
amounts  of  $341.38  and  $350.30  on  the  ground  that 
said  penalties  are  not  provable  or  allowable  by 
virtue  of  the   provisions   of  the   Bankruptcy  Act. 
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VI. 

*'That  as  of  the  7th  day  of  March,  1948  a  pro- 
posed plan  of  arrangement  filed  herein  had  not  as 
yet  been  approved  or  passed  upon  by  this  Court. 

''Conclusions  of  Law 

''From  the  foregoing  Findings  of  Fact  the  Court 
concludes  as  a  matter  of  law: 

I. 

"That  the  claim  for  the  penalty  in  the  sum  of 
$47.54  is  an  allowable  claim  under  and  pursuant  to 
Section  307  of  Chapter  XI  of  the  Bankruptcy  Act, 
as  amended,  and  should  be  paid  by  the  debtor  herein 
under  the  extension  provisions  of  its  plan  of  ar- 
rangement. 

II. 

"That  the  claim  for  the  penalty  in  the  sum  of 
$293.48  is  not  an  allowable  claim  under  and  pursuant 
to  Section  307,  Chapter  XI,  of  the  Bankruptcy 
Act,  as  amended,  and  may  not  be  paid  by  the  debtor 
herein  mider  the  extension  provisions  of  its  plan 
of  arrangement. 

III. 

' '  That  the  aforesaid  penalty  in  the  sum  of  $293.48 
was  not  a  contingent  claim  of  the  California  State 
Board  of  Equalization  within  the  purview  of  Sec- 
tion 307  of  Chapter  XI  of  the  Bankruptcy  Act,  as 
amended,  as  of  October  16,  1947,  the  date  of  filing 
of  the  proceedings  herein. 
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IV. 

''That  the  claim  for  said  penalty  in  the  sum  of 
$293.48  is  not  a  provable  claim  under  and  pursuant 
to  the  provisions  of  Section  63  of  the  Bankruptcy 
Act. 

V. 

''That  the  claim  for  penalties  in  the  amount  of 
$350.30  attributable  to  the  Receiver's  failure  to  pa}^ 
by  March  7,  1948  the  amounts  determined  to  be  due 
to  the  California  State  Board  of  Equalization  under 
the  California  Sales  and  Use  Tax  Law,  pursuant 
to  the  Notice  of  Determination  dated  February  6, 
1948,  is  not  an  allowable  claim  inasmuch  as  said 
penalties  were  imposed  with  respect  to  a  taxable 
period  prior  to  the  appointment  and  qualification 
of  said  Receiver. 

"Order 

"It  Is  Therefore  Ordered,  Adjudged  and  Decreed 
that  the  objections  of  the  Receiver  herein  to  the 
claim  of  the  California  State  Board  of  Equalization 
for  penalties  in  the  sum  of  $47.54  be  and  the  same 
are  hereby  overruled  and  the  said  claim  for  penalties 
in  the  sum  of  $47.54  be  and  the  same  is  hereby 
allowed  and  ordered  paid  on  an  extended  basis 
pursuant  to  debtor's  proposed  plan  of  arrangement, 
and 

"It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  the  objections  of  the  Receiver  to  the  claim  of 
the  State  Board  of  Equalization  for  penalties  in  the 
sum  of  $293.48  and  $350.30,  respectively,  be  and  the 
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same  are  hereby  sustained  and  said  claim  for  said 
penalties  be  and  the  same  is  hereby  disallowed." 
That  the  Order  of  the  Referee  is  erroneous  for 
the  following  reasons: 

A. 

The  Order  is  based  on  Conclusions  of  Law  II 
and  III  which  hold  that  the  claim  for  penalties  in 
the  sum  of  $293.48  is  not  an  allowable  claim  under 
and  pursuant  to  Section  307,  Chapter  11  of  the 
Bankruptcy  Act,  as  amended,  and  specifically  that 
said  penalty  in  the  sum  of  $293.48  was  not  a  con- 
tingent claim  of  the  California  State  Board  of 
Equalization  within  the  purview  of  Section  307  of 
Chapter  11  as  of  October  16,  1947,  the  date  of  filing 
of  the  proceedings  herein.  The  Order  is  further 
based  on  Conclusion  of  Law  IV  to  the  effect  that 
the  penalty  in  the  sum  of  $293.48  is  not  a  provable 
claim  under  and  pursuant  to  the  provisions  of  Sec- 
tion 63  of  the  Bankruptcy  Act. 

This  portion  of  the  claim  (namely,  penalties  in 
the  sum  of  $293.48)  represents  the  penalty  imposed 
by  the  California  Sales  and  Use  Tax  Law  as  a  result 
of  the  failure  to  file  Sales  and  Use  Tax  returns  for 
the  period  of  taxpayer's  operations  July  1,  1947  to 
October  16,  1947,  said  returns  being  due  under  said 
Sales  and  Use  Tax  Law  subsequent  to  October  17, 
1947,  the  date  of  the  appointment  of  the  receiver 
herein.  The  amount  of  tax  for  said  period,  as  well 
as  the  penalties  which  would  be  imposed  if  the  re- 
turn for  said  period  were  not  filed  within  the  time 
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provided  for  could  have  been  computed  on  October 
16,  1947  inasmuch  as  said  tax  and  penalties  are  fixed 
percentages  of  the  gross  taxable  receipts  received 
by  the  taxpayer  during  the  period  in  question.  It  is 
the  position  of  the  State  Board  of  Equalization 
that  the  penalty  represents  a  contingent  debt  of  the 
debtor  within  the  purview  of  Section  307  of  the 
Bankruptcy  Act. 

It  is  the  further  contention  of  the  California 
State  Board  of  Equalization  that  said  penalty 
should  have  been  allowed  as  an  expense  of  adminis- 
tration by  virtue  of  the  fact  that  the  return  was 
required  to  be  filed  subsequent  to  the  appointment 
of  the  receiver  herein  and  that  the  receiver  was 
under  a  duty  (28  U.S.C.A.  124a)  to  file  all  state  tax 
returns  and  make  payment  of  taxes  due  under  state 
law  during  the  period  of  his  office. 

B. 

The  Order  is  further  erroneous  in  that  it  is  based 
on  Conclusion  of  Law  V  to  the  effect  that  the  claim 
for  penalties  in  the  amount  of  $350.30  attributable 
to  the  receiver's  failure  to  pay  by  March  7,  1948 
the  amounts  determined  to  be  due  the  California 
State  Board  of  Equalization  under  the  California 
Sales  and  Use  Tax  Law  pursuant  to  a  Notice  of 
Determination  dated  February  6,  1948  is  not  an 
allowable  claim  inasmuch  as  said  i)enaltics  were 
im])osed  with  respect  to  a  taxable  period  prior  to 
the  apxjointment  and  qualification  of  said  receiver. 
It  is  the  position  of  the  California  State  Board  of 
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Equalization  that  it  was  the  duty  of  the  receiver 
(28  U.S.C.A.  124a)  to  pay  all  state  taxes  deter- 
mined to  be  due  under  state  law  prior  to  the  delin- 
quency date  and  that  inasmuch  as  the  very  accrual 
of  the  penalty  is  attributable  to  the  receiver's  failure 
to  make  timely  payment  establishes  that  the  claim 
should,  accordingly,  have  been  allowed  as  an  expense 
of  administration. 

It  is  to  be  noted  further  that  the  amomit  of  this 
penalty  could  also  have  been  computed  on  October 
16,  1947  and  that  this  penalty  may  also  be  classified 
as  a  contingent  debt  within  the  meaning  of  Section 
307  of  the  Bankruptcy  Act. 

Wherefore  your  petitioner,  feeling  aggrieved  be- 
cause of  such  Order,  prays  that  the  same  be  vacated 
and  set  aside  and  that  this  court  order  that  the  peti- 
tioner's claim  be  allowed  in  its  entirety. 

Dated:    January  11,  1949. 

FRED  N.  HOWSER, 
Attorney  General. 

/s/  EDWARD  SUMNER, 
Deputy  Atty.  Gen. 
Attorneys  for  California  State  Board  of  Equaliza- 
tion. 

State  of  California, 
County  of  Los  Angeles — ss. 

Edward  Sumner  being  by  me  first  duly  sworn, 
deposes  and  says :  That  he  is  attorney  for  petitioner 
in  the  above  entitled  matter ;  that  he  has  heard  read 
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the  foregoing  petition  for  j'eview  and  knows  the  con- 
tents thereof;  and  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  the  matters  which  are  there- 
in stated  upon  information  or  belief,  and  as  to  those 
matters,  that  he  believes  it  to  be  true. 

/s/  EDWARD  SUMNER. 
Subscribed   and   sworn   to   before   me   this    11th 
day  of  January,  1949. 

/s/  VINCENT  P.  LAFFERTY. 
FRED  N.  HOWSER, 
Attorney  General. 

[Seal]  By  /s/  VINCENT  P.  LAFFERTY, 

Deputy. 

Affidavit  of  service  by  mail  attached. 

[Endorsed]:     Filed  January  11,  1949. 
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[Title  of  District  Court  and  Cause.] 

REFEREE'S  CERTIFICATE  ON  PETITION 
FOR  REVIEW  OF  ORDER  RE  CLAIM  OF 
STATE  BOARD  OF  EQUALIZATION 

To  the  Honorable  Leon  R.  Yankwich,  Judge  of  the 
Above  Entitled  Court: 

I,  Benno  M.  Brink,  one  of  the  Referees  in  Bank- 
ruptcy of  said  Court,  before  whom  the  above  entitled 
matter  is  pending  under  an  order  of  general  refer- 
ence, do  hereby  certify  to  the  following: 

The  California  State  Board  of  Equalization  has 
duly  tiled  its  petition  for  the  review  of  an  order 
made  in  this  matter  by  youi-  Referee  on  December 
2,  1948,  in  which  he  disallowed  two  items  of  penaltj^ 
in  the  respective  sums  of  $293.84  and  $350.30,  which 
had  been  claimed  b.y  the  said  Board  of  Equalization. 

The  Proceedings 

This  is  a  proceeding  under  Chapter  XI  of  the 
Bankruptcy  Act  which  began  on  October  16,  1947. 
On  October  17,  1947,  George  T.  Goggiii  was  ap- 
pointed and  qualified  as  receiver  in  the  case  and 
as  such  receiver,  he  had  authority  to  and  he  did 
operate  the  business  of  the  debtor. 

The  debtor's  plan  of  arrangement  in  the  matter 
was,  in  due  time,  confirmed.  Essentially,  the  said 
plan  of  arrangement  was  a  composition  in  that  it 
proposed  that  the  debtor  would  pay  50  7^  of  its 
unsecured  debts  in  full  settlement  thereof.  How- 
ever,  the   plan   provided   that   if   any   creditor   so 
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elected  in  writing,  prior  to  the  confirmation  of  the 
plan,  the  debtor  would  pay  the  debt  owing  to  such 
creditor  in  full  in  certain  installments.  Therefore, 
there  were,  in  effect,  two  plans  in  one,  a  composition 
and  an  extension. 

In  the  course  of  the  proceeding  the  California 
State  Board  of  Equalization  filed  its  claim  for 
$3,926.36  which  included  sales  taxes,  interest  and 
two  penalty  items  of  $47.54  and  $293.48.  The  said 
claim  also  demanded  the  payment  of  further  interest 
to  the  date  of  payment  of  the  claim  and  a  further 
penalty  of  $350.30  if  payment  was  not  made  by 
March  7,  1948. 

No  objection  was  made  to  the  aforesaid  sales ^ 
taxes  or  interest,  but  the  receiver  did  file  objections 
to  each  and  all  of  the  aforesaid  items  of  penalty. 
Payment  of  the  said  sales  taxes  and  interest  was 
made  by  the  receiver  subsequent  to  the  aforesaid 
date  of  March  7, 1948. 

The  aforesaid  penalty  of  $47.54  was  assessed  for 
the  failure  of  the  debtor  to  file  certain  sales  tax 
returns  which  were  due  prior  to  the  date  of  the 
commencement  of  this  proceeding. 

The  aforesaid  penalty  of  $293.84  was  assessed 
for  the  failure  to  file  sales  tax  returns  for  the  period 
from  July  1,  1947,  to  October  16,  1947,  the  date  of 
the  commencement  of  this  proceeding,  the  said 
returns  being  due  subsequent  to  October  17,  1947, 
the  date  of  the  appointment  and  qualification  of  the 
receiver  herein. 
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The  aforesaid  penalty  of  $350.30  was  claimed  for 
the  failure  of  the  receiver  to  pay  the  aforesaid 
sales  taxes  and  interest  by  March  7,  1948. 

The  State  Board  of  Equalization  contends  that 
all  of  the  aforesaid  penalties  were  prior  tax  obliga- 
tions of  the  debtor  or  that,  at  least,  they  were  con- 
tingent general  unsecured  debts  of  the  debtor  at  the 
time  this  proceeding  began  on  October  16,  1947. 
The  said  Board,  in  its  petition  for  review,  further 
contends  that  the  said  penalties  of  $293.84  and 
$350.30  were  allowable  as  expenses  of  administra- 
tion, since  they  accrued,  so  it  is  said,  because  of  the 
failure  of  the  receiver  to  file  the  returns  and  to  make 
the  payments  which  should  have  been  filed  and  paid 
subsequent  to  his  appointment  and  qualification. 

After  hearing  the  matter  your  Referee  allowed 
the  aforesaid  penalty  of  $47.54  as  a  general  un- 
secured debt  to  be  x^aid  by  the  debtor  under  the 
extension  provisions  of  its  confimied  plan  of  ar- 
rangement and  pursuant  to  the  provisions  of  Sec- 
tion 307  of  Chapter  XI  of  the  Bankruptcy  Act. 
However,  your  Eeferee  disallowed  completely  the 
remaining  penalties  of  $293.48  and  $350.30.  It  is 
from  your  Referee's  order  of  disallowance  of  said 
penalties  of  $293.48  and  $350.30  that  this  review 
is  taken. 

The  Questions  Presented 

The  questions  presented  by  this  review  are  set 
forth  in  detail  on  pages  six  and  seven  of  the  petition 
for  review  which  is  going  up  with  this  certificate. 
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The  Evidence 

There  is  no  formal  evidence  to  transmit,  the  facts 
in  the  matter  being  as  they  are  hereinbefore  set 
forth. 

Referee's  Findings  of  Fact, 
Conclusions  of  Law  and  Order 

The  original  of  your  Referee's  findings  of  fact, 
conclusions  of  law  and  order  in  this  matter  is  going 
up  with  this  certificate. 

Papers  Submitted 

For  the  information  of  the  Court  the  following 
papers  are  herewith  transmitted : 

1.  Objection  to  Claim  filed  by  State  Board  of 
Equalization  in  the  sum  of  $3,926.36  and  Notice  of 
Hearing,  filed  March  6,  1948. 

2.  Memorandum  in  Opposition  to  Objection  to 
Claim  filed  by  State  Board  of  Equalization  in  the 
sum  of  $3,926.36,  plus  additional  interest,  filed 
March  31,  1948. 

3.  Memorandum  in  re  Receiver's  Objections  to 
Claim  of  State  Board  of  Equalization,  filed  April 
.14,  1948. 

4.  Supplement  to  Memorandum  in  re  Receiver's 
Objections  to  Claim  of  State  Board  of  Equalization, 
filed  AT)ril  26,  1948. 

5.  Findings-  of  Fact,  Conclusions  of  Law  and 
Order  re   Claim  of   State  Board   of   Equalization, 
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filed  December  2,  1948. 

6.  Petition  for  Extension  of  time  within  which 
to  file  Petition  for  Review  of  Referee's  Order,  filed 
December  10,  1948. 

7.  Order  Extending  Time  for  filing  Petition  for 
Review  of  Referee 's  Order,  filed  December  10,  1948. 

8.  Petition  for  Review,  filed  January  11,  1949. 

Respectfully  submitted  this  8th  day  of  February, 
1949. 

/s/  BENNO  M.  BRINK, 

Referee  in  Bankruptcy. 

[Endorsed]:     Filed  February  8,  1949.     . 


United  States  District  Court,  Southern  District  of 
California,  Central  Division 

No.  45,355-Y 

In  the  Matter  of 

EXETER  REFINING  COMPANY, 

Bankrupt. 

DECISION 

The  petitions  of  the  California  Department  of 
Employment  and  the  Board  of  Equalization  to  re- 
view the  orders  of  the  Referee,  dated  December  2, 
1948,  heretofore  argued  and  submitted,  are  now 
decided  as  follows: 
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The  said  orders  of  the  Referee,  dated  December 
2,  1948,  are,  and  each  of  them  is,  affirmed. 

A  study  of  the  record  leads  me  to  the  conclusion 
that  the  Referee's  conclusions  as  to  these  matters, 
as  stated  in  the  Memorandum  Opinion,  dated  April 
14,  1948,  are  correct.  Indeed,  on  April  21,  1949,  I 
reached  similar  conclusions  as  to  claims  for  penalties 
claimed  by  State  tax  agencies  in  the  case  of  Alta 
Vineyards  Co.,  No.  6371,  Northern  Division.  The 
trend  against  saddling  the  bankrupt  estate  with  pen- 
alties of  any  kind,  mider  the  mandate  of  Section 
57(j)  of  the  Bankruptcy  Act  is  evidenced  by  the 
recent  decision  of  the  Supreme  Court  in  New  York 
V.  Soper,  336  U.  S.  328,  disallowing  interest  on  tax 
claims  after  date  of  bankruptcy. 

A  transcript  of  the  oral  opinion  in  the  Alta  Vine- 
yards matter  will  be  filed  in  this  proceeding  with 
this  order. 

Hence  the  ruling  above  made. 

Formal  orders  to  follow. 

Dated  this  22nd  day  of  June,  1949. 

/s/  LEON  R.  YANKWICH, 

Judge. 

[Endorsed] :    Filed  June  22,  1949. 
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[Title  of  District  Court  and  Cause.] 

ORDER  OF  JUDGE  ON  PETITION  FOR 
REVIEW  OF  REFEREE'S  ORDER 

At  Los  Angeles  in  said  district  on  the  20tli  day  of 
October,  1949: 

Upon  the  Petition  for  Review  of  the  California 
State  Board  of  Equalization  filed  the  11th  day  of 
January,  1949,  upon  the  Certificate  of  the  Referee 
dated  the  8th  day  of  February,  1949,  and  filed,  and 
upon  all  proceedings  had  before  the  Referee  as 
appears  from  his  said  Certificate,  and  upon  hearing 
counsel  for  the  parties,  it  is 

Ordered  that  the  Order  of  the  Referee  entered 
herein  the  2nd  day  of  December,  1948,  disallowing 
tax  penalties  claimed  by  said  California  State  Board 
of  Equalization  in  the  sums  of  $293.48  and  $350.30 
be  and  the  same  hereby  is  affirmed. 

/s/  LEON  R.  YANKWICH, 

Judge,  U.   S.  District  Court. 

Approved  as  to  form : 

/s/  ERNEST  R.  UTLEY, 

Attorney  for  Receiver. 
FRED  N.  HOWSER, 
Attorney  General. 
/s/  EDWARD  SUMNER, 

Deputy  Attorney  General. 

Judgment  entered  Oct.  21,  1949. 

Docketed  Nov.  15,  1949. 

[Endorsed] :     Filed  October  21,  1949. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  the  California  State 
Board  of  Equalization,  claimant  in  the  above  en- 
titled matter,  hereby  appeals  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
Order  of  the  Honorable  Judge  Leon  Yankv^ich, 
entered  on  the  21st  day  of  October,  1949,  on  petition 
for  review  of  Referee's  order  disallowing  tax  penal- 
ties claimed  by,  said  California  State  Board  of 
Equalization  in  the  total  sum  of  $643.78. 

Dated:    This  15th  day  of  November,  1949. 

FRED  N.  HOWSER, 
Attorney  General. 

/s/  EDWARD  SUMNER, 

Deputy  Attorney  General. 

Attorneys  for  California  State  Board  of  Equaliza- 
tion. 

[Endorsed]:     Filed  November  15,  1949. 


[Title  of  District  Court  and  Cause.] 

UNDERTAKING  FOR  COSTS  ON  APPEAL 

Know  All  Men  by  These  Presents,  that  the  Fi- 
delity and  I)ey)osit  Company  of  Maryland,  a  corpo- 
ration organized  and  existing  under  the  laws  of 
the  State  of  Maryland,  and  duly  licensed  to  trans- 
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act  business  in  the  State  of  California,  is  held 
and  firmly  bound  unto  George  T.  Goggin,  Receiver 
in  Bankruptcy  for  Exeter  Refining  Company,  a 
corporation.  Debtor  in  the  above-entitled  matter, 
in  the  penal  sum  of  Two  Hundred  Fifty  and  no/100 
Dollars  ($250.00),  to  be  paid  to  said  George  T. 
Goggin,  Receiver  in  Bankruptcy  for  Exeter  Re- 
fining Company,  a  corporation,  his  successors,  as- 
signs, or  legal  representatives,  for  which  payment 
well  and  truly  to  be  made,  the  Fidelity  and  De- 
posit Company  of  Maryland  binds  itself,  its  suc- 
cessors and  assigns,  firmly  by  these  presents. 

The  Condition  of  the  Above  Obligation  Is  Such, 
that 

Whereas,  the  State  Board  of  Equalization  of  the 
State  of  California  is  about  to  take  an  appeal  to 
the  9th  Circuit  Court  of  Appeals  from  an  Order 
made  and  entered  on  October  21st,  1949,  by  the 
United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division,  in  the 
above-entitled  action,  affirming  the  Order  of  the 
Referee  entered  December  2nd,  1948,  disallowing 
tax  penalties  by  the  California  State  Board  of 
Equalization. 

Now,  Therefore,  if  the  above-named  Api3ellant, 
the  State  Board  of  Equalization  of  the  State  of 
California,  shall  prosecute  said  appeal  to  effect  and 
answer  all  costs  which  may  be  adjudged  against 
it  if  the  appeal  is  dismissed,  or  the  judgment  af- 
firmed, or  such  costs  as  the  Appellate  Court  may 
award  if  the  judgment  is  modified,  then  this  ob- 
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ligation  shall  be  void;  otherwise  to  remain  in  full 
force  and  effect. 

It  Is  Hereby  Agreed  by  the  Surety  that  in  case 
of  default  or  contumacy  on  the  part  of  the  Prin- 
cipal or  Surety,  the  Court  may,  upon  notice  to 
them  of  not  less  than  ten  days,  proceed  sunomarily 
and  render  judgment  against  them,  or  either  of 
them,  in  accordance  with  their  obligation  and  award 
execution  thereon. 

Signed,  sealed  and  dated  this  14th  day  of  No- 
vember, 1949. 

FIDELITY  AND  DEPOSIT 
COMPANY  OF  MARYLAND. 
By  /s/  ROBERT  E.  HUNTER, 
Attorney  in  Fact. 

Attest 

/s/  S.  M.  SMITH, 
Agent. 

Examined  and  recommended  for  approval  as  pro- 
vided in  Rule  8. 

/s/  EDWARD  SUMNER, 
Attorney. 

Approved  this  ....  day  of ,  1949. 


Judge. 

State  of  California, 
County  of  Los  Angeles — ss. 

On  this  14th  day  of  November,  1949,  before  me, 
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Theresa  Fizgibbons,  a  Notary  Public,  in  and  for 
the  said  County  of  Los  Angeles,  State  of  Cali- 
fornia, residing  therein,  duly  commissioned  and 
sworn,  personally  appeared  Robert  E.  Hunter, 
known  to  me  to  be  the  Attorney-in-Fact;  S.*  M. 
Smith,  known  to  me  to  be  the  Agent  of  the  Fidel- 
ity and  Deposit  Company  of  Maiyland,  the  Cor- 
poration that  executed  the  within  instrument,  and 
acknowledged  to  me  that  they  subscribed  the  name 
of  the  Fidelity  and  Deposit  Company  of  Mary- 
land thereto  and  their  own  names  as  Attorney-in- 
Fact  and  Agent,  respectively. 

[Seal]         /s/  THERESA  FITZGIBBONS, 

Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

My  Commission  Expires  May  3,  1950. 

[Endorsed] :     Filed  November  15,  1949. 


[Title  of  District  Court  and  Cause.] 

APPELLANT'S  DESIGNATION  OF 
RECORD  ON  APPEAL 

To  the  Clerk  of  the  Above-Entitled  Court: 

Appellant,  California  State  Board  of  Equali- 
zation, claimant  in  the  above-entitled  matter, 
through  counsel,  hereby  designates  the  entire  rec- 
ord  before   the   District  Court,   including  all   the 
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papers,  pleadings  and  other  documents  certified  to 
the  District  Court  by  the  Honorable  Benno  M. 
Brink,  Referee  in  Bankruptcy,  with  his  Certificate 
on  Petition  for  Review  of  his  order  of  December 
2,  1948,  disallowing  two  items  of  penalty,  in  the 
respective  sums  of  $293.48  and  $350.30,  and  totaling 
$643.78,  which  had  been  claimed  by  said  California 
State  Board  of  Equalization. 

Pursuant  to  the  provisions  of  Rule  75 (o)  of  the 
Rules  of  Civil  Procedure  for  the  United  States 
District  Court  and  pursuant  to  Rule  11  of  the 
Rules  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit,  as  amended,  request  is  hereby 
made  that  the  Clerk  of  the  above-entitled  court 
transmit  all  the  original  papers  in  the  file  dealing 
with  the  action  or  the  proceedings  in  which  the 
appeal  has  been  taken,  including  the  notice  of  ap- 
peal and  this  designation. 

Dated  at  Los  Angeles,  California,  this  15th  day 
of  November,  1949. 

FRED  N.  HOWSER, 
Attorney  General. 

/s/  EDWARD  SUMNER, 

Deputy  Attorney  General. 

Affidavit  of  Sei^ice  by  Mail  attached. 

[Endorsed] :     Filed  Nov.  15,  1949. 
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In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Northern  Di- 
vision 

No.  6371 

In  the  Matter  of 
ALTA  VINEYARDS  COMPANY,  a  Corporation, 

Debtor. 

RULING  OF  THE  COURT  ON  CLAIMS  OF 
THE  COUNTY  OF  SONOMA  AND  THE 
.  COUNTY  OF  FRESNO,  OBJECTED  TO 
BY  THE  TRUSTEE  OF  THE  DEBTOR 

In  Proceedings  for  the  Reorganization  of  a 
Corporation 

Fresno,  California,  April  21,  1949 

Honorable  Leon  R.  Yankwich,  Judge  Presiding. 

Appearances : 

For  the  Trustee,  Earle  M.  Jones: 
SAMUEL  F.  HOLLINS,  ESQ., 

For  certain  creditors: 

DAVID  S.  DAVIS,  ESQ., 

For  the  Counties  of  Fresno  and  Sonoma: 
HERBERT  W.  HARRINGTON,  ESQ. 

The  Court:  I  am  ready  to  rule  now  by  sum- 
ming up  the  argument  in  this  manner: 

That  the  source  of  liability  of  the  Trustee  for 
the  taxes  is  in  Section  271  of  the  Bankruptcy  Act 
of  1938,  which  makes  him  liable  for  taxes  owing 
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to  any  state  from  the  debtor,  within  one  year  from 
the  date  of  the  filing  of  the  petition.  Then  taxes 
which  are  due  from  him,  after  the  filing  of  the  pe- 
tition, while  he  is  in  possession  and  control  of  the 
property.  Sections  397,  523,  and  630  merely  con- 
firm this  right. 

It  is  also  made  his  duty  under  the  law  to  pay 
taxes  resulting  from  the  operation  of  the  busi- 
ness. We  start  with  the  proposition  that  the  taxes 
claimed  here  are  not  taxes  resulting  from  the  op- 
eration of  the  business,  but  they  are  property  taxes. 
They  are  not  license  taxes,  nor  are  they  taxes  based 
upon  income,  and  for  that  reason  the  case  of  Boteler 
vs.  Ingels,  308  U.S.  57,  does  not  apply. 

In  the  above  case  the  court  was  confronted  with 
the  proposition  that  the  trustee  had  continuously 
operated  unregistered  and  unlicensed  vehicles  on 
the  California  state  highways.  Tender  of  fees  with- 
out accrued  penalty  was  rejected  by  the  State.  The 
trustee  did  not  obtain  a  license,  and  did  not  pay  a 
fee  for  the  renewal.  Therefore,  the  question  was 
whether  he  was  liable  for  penalty,  and  the  court 
held  that  he  was,  and  held  that  Section  57  (j)  did 
not  apply  because  it  was  not  a  tax  on  which  a  claim 
could  be  filed.    The  court  says: 

"If  businesses  in  California  not  conducted  by 
a  bankruptcy  trustee  are  delinquent  in  the  fees, 
they  must  pay  the  penalty." 

And  the  court  concludes  that  if  the  trustee  oper- 
ates a  business  he  is  subject  to  the  same  rule. 

Then  we  come  to  the  case  of  In  re  Knox-Pow- 
ell-Stockton  Co.,   100   Fed.    (2d)    959.    As  I   read 
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that  case,  it  merely  means  this:  that  where,  at  the 
time  the  trustee  took  over,  a  penalty  has  already 
attached  for  the  delinquency,  as  to  the  lien  which 
had  accrued  before  adjudication,  the  court  wanted 
the  penalty  as  well  as  the  taxes  proper,  and  that 
therefore  the  trustee  was  bound  to  pay  that,  al- 
though the  date  of  the  accrual  of  taxation  preceded 
the  adjudication. 

However,  Section  57  (j)  specifically  provides 
that  there  shall  be  no  liability  for  penalties  aris- 
ing from  debts  omng  to  the  United  States  or  any 
state.  That  section  is  carried  over  and  becomes 
a  i:)art  of  the  reorganization  chapter,  and  is  a 
strict  inhibition  against  the  assessment  of  pen- 
alties against  the  trustee  for  the  nonpayment  of 
the  tax. 

To  impose  that  obligation  upon  the  trustee  would 
be  to  force  the  trustee  to  borrow  money  when  he 
does  not  have  the  money  in  his  hands  or  in  the  reg- 
istry of  the  court  with  which  to  pay.  Clearly  the 
Congress,  in  making  the  x^i'ovision,  intended  to  re- 
lieve the  properties  in  reorganization  in  bank- 
ruptcy of  such  penalties,  realizing  that  such  a  pos- 
sible situation  would  arise.  It  would  be  unfair  for 
the  State  to  claim  its  pound  of  flesh  when  he  did 
not  have  the  money. 

This  is  not  a  concern  operating  for  profit,  but 
a  sick  business,  trying  to  liquidate.  It  would  be- 
come unrealistic  to  subject  the  trustee  to  a  pen- 
alty, and  when  they  wrote  that  section  they  had 
in  mind  a  situation  where  the  trustee  could  not 
pay  the  taxes. 
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The  answer  is,  that  the  State  of  California  and 
the  United  States  Government,  under  the  judi- 
cial process,  have  taken  over  a  sick  business.  For 
what  benefit?  Not  for  its  own  benefit,  but  for  the 
creditors.  Therefore,  they  are  entitled  to  a  differ- 
ent consideration  at  the  hands  of  the  Congress 
than  a  private  person.  At  the  same  time,  the  Con- 
gress was  fair  by  making  it  the  obligation  of  the 
trustee  to  pay  taxes  which  resulted  from  the  op- 
eration of  the  business. 

I  do  not  think  that  Section  106  of  the  statute, 
which  defines  debt,  excludes  the  specific  non-lia- 
bility for  i3enalty.  In  other  words,  a  general  pro- 
vision is  not  sufficient  to  deprive  the  trustee  of 
the  benefit  of  the  specific  provision  which  exempts 
him  from  liability  for  penalty,  and  the  section  of 
the  Act  specifically  included  in  57  (j)  is  appli- 
cable to  the  situation. 

So  the  question  can  be  summed  up  in  this  man- 
ner: that  the  Receiver  is  liable  for  taxes  claimed 
by  both  counties,  which  have  arisen  since  his  ap- 
pointment, or  those  which  were  assessed  subsequent 
to  his  appointment. 

The  Court  finds  specifically  that  the  estate  was 
insolvent,  which  means,  as  of  the  date  of  such  find- 
ing, the  debtor  is  not  in  a  position  to  pay  his  debts ; 
that  his  assets,  at  a  proper  valuation,  were  not 
sufficient  to  pay  his  debts. 

Under  the  circumstances  we  are  confronted  with 
this  question:  whether  the  Receiver  should  be  lia- 
ble for  the  payment  of  penalty.  I  am  satisfied  that 
Section  57    (,i)    applies,   and   the   Receiver   is   not 
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liable  for  the  payment  of  the  penalty,  and  that  it 
provides  for  the  nonpayment  of  exempt  taxes  for 
actual  losses  which  have  accrued  by  reason  of  his 
failure  to  pay.  Which  evidences  to  my  mind  that 
the  Congress  intended  to  be  fair  as  to  tax  penal- 
ties, and  to  protect  them  against  the  willful  acts 
of  the  Trustee  and  also  to  protect  them  against 
loss  for  the  non-willful  acts  of  the  Trustee  by  pro- 
viding they  should  be  compensated  for  actual 
losses. 

The  Trustee  is  under  the  jurisdiction  of  the  couii;. 
The  motivation  is  not  there,  and  while  you  are  still 
liable  for  taxes,  it  is  unreasonable  and  unfair  to 
charge  him  with  penalties.  So  the  philosophy  of 
the  Bankruptcy  Act,  and  the  relation  between  the 
court  and  all  estates,  all  bespeak  a  reasonable  in- 
terpretation of  the  provision  which  exempts  the 
Trustee  from  penalty. 

To  sum  up,  I  would  say  I  would  not  allow  a 
penalty  against  a  receiver  or  trustee  resulting  from 
the  ordinary  operation  of  the  estate,  unless  the  Con- 
gress says  specifically  what  shall  apply  and  what 
shall  not  apply. 

I  hold  that  the  County  of  Fresno  and  the  County 
of  Sonoma  are  entitled  merely  to  the  actual  tax  for 
the  portion  of  those  claims  which  were  assessed 
after  the  Trustee  took  office. 

As  to  the  penalty  for  the  prior  period,  they  are 
not  entitled  to  it,  because  they  have  not  claimed  the 
lien,  and  I  will  hold  them  strictly  to  the  claim  of 
lien.  It  is  a  rule  of  bankruptcy  that  a  person  en- 
titled to  a  preferred  position  must  make  the  claim. 
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They  did  not  claim  it,  and  not  having  done  so,  and 
the  time  for  the  filing  of  the  claim  having  expired, 
no  permission  has  been  asked  of  the  court  to  file 
an  amended  claim,  and  it  would  be  unfair  at  this 
time  to  saddle  the  estate  with  the  lien,  carrying 
penalty. 

For  the  record,  I  will  refer  again  to  the  opinion 
In  re  Owl  Drug  Co.,  21  Federal  Supplement  907, 
as  indicating  my  view,  that  in  bankruptcy  and  in 
reorganization  under  the  chapter,  this  tax  statute, 
and  obligation  to  pay,  should  be  construed  strictly 
against  the  taxing  body.  And  even  in  that  case  I 
held,  as  against  the  Government  of  the  United 
States,  the}^  were  not  entitled  to  receive  an  income 
tax  on  income  derived  by  the  trustee,  because  the 
statute,  which  is  also  involved  here,  calls  for  an  in- 
come tax  only  from  the  operation  of  the  business. 
I  held  in  that  case  that  the  trustee  had  liquidated 
the  business;  that  he  was  not  operating  the  drug- 
store, but  merely  held  in  the  bank  over  a  million 
and  a  half  dollars  from  which  he  derived  inter- 
est, and  he  did  not  have  to  pay  an  income  tax  on 
the  interest. 

In  that  case,  the  trustee  had  actually  paid  one 
or  two  installments,  and  I  forbade  him,  as  an  offi- 
cer of  the  court,  from  paying  the  remainder,  on 
the  ground  that  the  United  States  was  .not  entitled 
to  receive  it. 

So,  gentlemen,  I  have  given  you  the  benefit  of 
my  prior  experience  and  knowledge  in  these  mat- 
ters. I  have  considered  the  points  you  have  urged, 
and  have  indicated  why  the  issue  upon  which  chief 
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reliance  is  made  for  the  exaction  of  the  penalties 
can  be  distinguished,  and  why,  in  my  view,  not 
only  the  just  and  equitable,  but  the  limit  of  the 
tax  claimed  is  the  limit  I  have  indicated,  namely, 
the  basic  claim  without  penalty. 

I  will  therefore  sustain  the  objection  of  the 
Trustee  to  the  claims  to  this  extent  only;  that 
is,  the  money  claimed  as  penalties  and  interest 
over  and  above  the  basic  claims. 

To  put  it  differently,  the  claim  of  Sonoma  County 
will  be  allowed  in  the  total  sum  of  $14,399.01. 

The  claim  of  Fresno  County  will  be  allowed  in 
the  sum  of  $38,559.08. 

And  to  that  extent,  each  of  these  claims  will  be 
allow^ed  as  a  preferred  claim  under  the  Act. 

CERTIFICATE 

I  hereby  certify  that  I  am  a  duly  appointed, 
qualified  and  acting  official  court  reporter  of  the 
United  States  District  Court  for  the  Southern 
District  of  California. 

I  further  certify  that  the  foregoing  is  a  true 
and  correct  transcript  of  the  proceedings  had  in 
the  above-entitled  cause  on  the  date  or  dates  spe- 
cified therein,  and  that  said  transcript  is  a  true 
and  correct  transcription  of  my  stenographic  notes. 

Dated  at  Los  Angeles,  California,  this  20th  day 
of  May,  A.D.  1949. 

/s/  HENRY  A.  DEWING, 
Official  Reporter. 

[Endorsed]:     Filed   June  22,   1949. 


vs.  George  T.  Gogqin  51 

[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages 
numbered  from  1  to  64,  inclusive,  contain  a  full, 
true  and  correct  copy  of  Petition  Under  Chapter 
XI,  Section  322,  of  the  Bankruptcy  Act,  as  Amend- 
ed; and  the  original  Approval  of  Debtor's  Peti- 
tion and  Order  of  Reference  Under  Section  322  of 
the  Bankruptcy  Act;  Referee's  Certificate  on  Pe- 
tition for  Review  of  Order  re  Claim  of  State  Board 
of  Equalization;  Objection  to  Claim  Filed  by  State 
Board  of  Equalization  in  the  Sum  of  $3,926.36 
and  Notice  of  Hearing;  Memorandum  in  Opx)o- 
sition  to  Objection  to  Claim  Filed  by  State  Board 
of  Equalization  in  the  Sum  of  $3,926.36  Plus  Ad- 
ditional Interest;  Memorandum  in  re  Receiver's 
Objections  to  Claim  of  State  Board  of  Equaliza- 
tion; Supplement  to  Memorandum  in  re  Receiver's 
Objections  to  Claim  of  State  Board  of  Equaliza- 
tion; Findings  of  Fact,  Conclusions  of  Law  and 
Order  re  Claim  of  State  Board  of  Equalization; 
Petition  for  Extension  of  Time  Within  Which  to 
File  Petition  for  Review  of  Referee's  Order;  Or- 
der Extending  Time  for  Filing  Petition  for  Re- 
view of  Referee's  Order;  Petition  for  Review; 
Decision;  Reporter's  Transcript  of  Oral  Opinion 
in  Alta  Vineyards  Company  Case;  Order  of  Judge 
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on  Petition  for  Review  of  Referee's  Order;  No- 
tice of  Appeal;  Undertaking  for  Costs  on  Appeal 
and  Designation  of  Record  on  Appeal  which  con- 
stitute the  record  on  appeal  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing 
and  certifying  the  foregoing  record  amount  to  $3.60 
which  sum  has  been  paid  to  me  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  7th  day  of  December,  A.D.  1949. 

EDMUND  L.  SMITH, 

Clerk. 

[Seal]         /s/  THEODORE  HOCKE, 

Chief  Deputy. 


[Endorsed] :  No.  12418.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  California  State 
Board  of  Equalization,  Appellant,  vs.  George  T. 
Goggin,  Receiver  in  Bankruptcy  of  the  Estate  of 
Exeter  Refining  Company,  Appellee.  Transcript  of 
Record.  Appeal  from  the  United  States  District 
Court  for  the  Southern  District  of  California,  Cen- 
tral Division. 

Filed  December  8,  1949. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
tlio  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12418 

In  the  Matter  of 

EXETER  REFINING   COMPANY,   a   Corpora- 
tion, 

Debtor. 

STATEMENTS    OF    POINTS    UPON    WHICH 
APPELLANT  INTENDS  TO  RELY 

Appellant,  California  State  Board  of  Equaliza- 
tion, intends  to  rely  on  appeal  on  the  following 
points : 

1.  The  District  Court  and  the  Referee  erred  in 
sustaining  the  objections  of  George  T.  Goggin, 
Receiver  for  the  above-entitled  debtor  estate,  to 
the  claim  of  the  California  State  Board  of  Equal- 
ization for  penalties  imposed  under  the  California 
Sales  and  Use  Tax  Law  and  amounting  to  $643.78. 

2.  The  District  Court  and  the  Referee  erred  in 
refusing  to  allow  a  portion  of  the  penalties  re- 
ferred to  in  the  preceding  paragraph,  namely,  pen- 
alties amounting  to  $293.48,  either  as  a  contingent 
claim  pursuant  to  Section  307,  Chapter  XI,  of 
the  Bankruptcy  Act  as  amended,  or  as  a  proper 
expense  of  administration  by  virtue  of  the  fact  that 
the  said  penalties  in  the  sum  of  $293.48  are  attrib- 
utable to  the  failure  of  the  Receiver  herein  to  file 
returns  due  under  the  California  Sales  and  Use 
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Tax  Law  subsequent  to  the  appointment  of  said 
Receiver. 

3.  The  District  Court  and  the  Referee  erred  in 
ruling  that  the  aforesaid  penalty  in  the  sum  of 
$293.48  is  not  a  provable  claim  under  and  pursu- 
ant to  the  provisions  of  Section  63  of  the  Bank- 
ruptcy Act. 

4.  The  District  Court  and  the  Referee  erred 
in  failing  to  allow  the  claim  of  the  California  State 
Board  of  Equalization  for  the  balance  of  the  pen- 
alties referred  to  in  j)aragraph  1  above,  namely, 
the  sum  of  $350.30,  either  as  a  contingent  claim 
pursuant  to  Section  307,  Chapter  XI,  of  the  Bank- 
ruptcy Act  as  amended  or  as  an  expense  of  admin- 
istration, said  penalty  being  attributable  to  the  Re- 
ceiver's failure  to  make  timely  payment  of  taxes 
under  the  California  Sales  and  Use  Tax  Law  sub- 
sequent to  said  Receiver's  appointment  although  the 
]:)eriod  during  which  said  taxes  accrued  teiminated 
])rior  to  the  a^Dpointment  of  the  said  Receiver. 

5.  The  District  Court  and  the  Referee  erred 
in  failing  to  allow  the  claim  of  the  California  State 
Board  of  Equalization  for  the  aforesaid  penalties, 
namely,  $293.48  and  $350.30,  respectively,  as  a 
proper  claim  against,  and  obligation  of,  the  Re- 
ceiver herein  pursuant  to  the  provisions  of  28 
U.S.C.A.  960   (formerly  28  U.S.C.A.  124a). 

6.  The  District  Court  and  the  Referee  adopted 
erroneous  conclusions  of  law  which  were  and  are 
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contrary  to  the  laws  of  the  State  of  California,  as 
well  as  the  laws  of  the  United  States,  and  to  judi- 
cial decisions  of  State  and  Federal  Courts. 

Dated:     December  8,  1949. 

FRED  N.  HOWSER, 
Attorney  General. 

/s/  EDWARD  SUMNER, 

Deputy  Attorney  General. 

Attorneys  for  the  California  State  Board  of  Equal- 
ization. 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed]:     Filed  Dec.  10,  1949. 
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[Title  of  Court  of  Appeals  and  Cause.] 

APPELLANT'S  DESIGNATION  OF 
RECORD  TO  BE  PRINTED 

Appellant,  California  State  Board  of  Equaliza- 
tion, claimant,  hereby  designates  the  entire  record 
and  all  of  tlie  proceedings  and  evidence  certified  to 
the  Clerk  of  this  Court  by  the  Clerk  of  the  Dis- 
trict Court  in  connection  with  the  within  appeal  as 
material  to  the  consideration  of  the  appeal  and  ap- 
pellant hereby  requests  that  the  entire  record  and 
all  of  the  proceedings  and  evidence  be  printed. 

Dated:     December  8,  1949. 

FRED  N.  HOWSER, 
Attorney  General. 

/s/  EDWARD  SUMNER, 

Deputy  Attorney  General. 

Attorneys  for  California  State  Board  of  Equali- 
zation. 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed] :     Filed  December  10,  1949. 
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No.  12418. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


California  State  Board  of  Equalization, 

Appellant^ 


vs. 


George  T.  Goggin,  Receiver  in  Bankruptcy  of  the  Estate 
of  Exeter  Refining  Company, 

Appellee. 


APPELLANT'S  OPENING  BRIEF. 


I. 
Preliminary  Jurisdictional   Statement. 

Exeter  Refining  Company,  a  California  corporation 
(hereinafter  referred  to  as  ''Exeter"),  filed  its  Petition 
under  Chapter  XI  of  the  Bankruptcy  Act  with  the  District 
Court  of  the  United  States,  for  the  Southern  District  of 
California,  Central  Division,  on  the  16th  day  of  October, 
1947  [Tr.  2-12],  the  United  States  District  Court  as  a 
court  of  bankruptcy  having  jurisdiction  of  this  matter 
pursuant  to  the  Act  of  July  1,  1898,  as  amended.  (Chap- 
ter 541,  Sections  1  and  2,  30  Stat.  544,  545,  as  amended; 
United  States  Code,  Title  XI,  Chapter  1,  Section  1,  and 
Chapter  2,  Section  11.)  On  the  same  day  said  Petition  was 
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approved  by  the  Honorable  Jacob  Weinberger,  Judge  of 
said  Court,  and  the  matter  referred  to  Benno  M.  Brink, 
Esq.,  one  of  the  Referees  in  Bankruptcy  of  said  Court. 
[Tr.  12,  13.]  Thereafter,  and  within  the  time  provided 
by  law,  the  State  Board  of  Equalization  of  the  State  of 
California  duly  filed  its  Proof  of  Claim  for  California 
Sales  and  Use  Taxes  in  the  sum  of  $3,926.36,  plus  inter- 
est in  the  sum  of  $17.52  for  each  month  or  fraction 
thereof  after  February  29,  1948,  to  date  of  payment,  plus 
an  additional  penalty  in  the  sum  of  $350.30  if  payment 
were  not  made  by  March  7,  1948.     [Tr.   16.] 

On  March  6,  1948,  appellee  Receiver  filed  Objection  to 
Claim  Filed  by  State  Board  of  Equalization  in  the  Sum 
of  $3,926.36  and  Notice  of  Hearing.  [Tr.  13-14.]  On 
December  2,  1948,  the  Referee  below  filed  Findings  of 
Fact,  Conclusions  of  Law  and  an  Order  sustaining  the 
objections  of  appellee  Receiver  to  the  claim  of  the  Cali- 
fornia State  Board  of  Equalization  for  penalties  in  the 
sums  of  $293.48  and  $350.30,  and  allowing  the  balance 
of  the  claim  in  full.  [Tr.  15-19.]  On  December  10,  1948, 
appellant  filed  a  Petition  for  Extension  of  Time  Within 
Which  to  File  Petition  for  Review  of  Referee's  Order. 
[Tr.  20-21.]  On  the  same  day  the  Referee  below  filed 
his  Order  extending  appellant's  time  within  which  to  file 
its  Petition  for  Review  to  and  including  January  11,  1949. 
[Tr.  22.]  Appellant's  Petition  to  review  the  aforesaid 
Order  of  the  Referee  sustaining  appellee  Receiver's  objec- 
tion to  the  claim  of  appellant  for  penalties  in  the  sums  of 
$293.48  and  $350.30  was  thereafter  duly  filed  by  appellant 
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on  January  11,  1949.  [Tr.  22-31.]  On  February  8, 
1949,  the  Referee  below  filed  his  Certificate  on  Petition 
for  Review  of  Order  re  Claim  of  State  Board  of  Equali- 
zation, said  Certificate  being  addressed  to  the  Honorable 
Leon  R.  Yankwich,  Judge  of  the  District  Court.  [Tr. 
32-36.]  On  June  22,  1949,  the  Honorable  Leon  R.  Yank- 
wich, Judge  of  the  United  States  District  Court,  Southern 
District  of  California,  Central  Division,  filed  a  Memoran- 
dum Decision  affirming  the  Order  of  the  Referee  below, 
formal  Order  to  follow.  [Tr.  36-37.]  On  October  21, 
1949,  the  formal  Order  of  Judge  on  Petition  for  Review 
of  Referee's  Order  was  duly  entered  and  filed.     [Tr.  38.] 

Within  the  time  allowed  by  law,  and  in  accord  with  the 
Rules  of  this  court,  appellant  filed  its  Notice  of  Appeal 
from  the  Order  of  the  Honorable  Leon  R.  Yankwich 
affirming  the  Order  of  the  Referee  below  [Tr.  39] ;  Un- 
dertaking for  Costs  on  Appeal  [Tr.  39-42];  Appellant's 
Designation  of  Record  on  Appeal  [Tr.  42-43] ;  State- 
ments of  Points  Upon  Which  Appellant  Intends  to  Rely 
[Tr.  53-55] ;  and  Appellant's  Designation  of  Record  to  be 
Printed.     [Tr.  56.] 

The  jurisdiction  of  the  Court  of  Appeals  is  invoked 
pursuant  to  Sections  24  and  25  of  the  Bankruptcy  Act 
(Act  of  July,  1898,  as  amended.  Chapter  541,  Sees.  24, 
25;  30  Stat.  533,  as  amended;  U.  S.  Code,  Title  XI,  Chap. 
4,  Sees.  47  and  48).  Appellate  jurisdiction  in  this  matter 
vested  in  the  Court  of  Appeals  upon  the  filing  on  Novem- 
ber 15,  1949,  of  the  Notice  of  Appeal,  the  amount  involved 
being  in  excess  of  $500.00. 
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Statement  of  the  Case. 

This  appeal  is  from  an  Order  of  the  District  Court 
dated  and  entered  October  21,  1949,  affirming  the  Order 
of  the  Referee  in  Bankruptcy  dated  and  filed  December  2, 
1948. 

The  facts  in  this  case  are  succinctly  set  forth  in  the 
Referee's  Certificate  on  Appellant's  Petition  for  Review 
and  are  set  forth  at  this  point  solely  for  the  convenience  of 
the  Court.  As  outlined  in  that  Certificate,  Exeter  filed  its 
Petition  under  Chapter  XI  of  the  Bankruptcy  Act  on 
October  16,  1947.  The  Petition  was  approved  that  day 
and  the  matter  referred  to  the  Referee  below.  On  October 
17,  1947,  George  T.  Goggin  was  appointed  and  qualified 
as  Receiver  in  Bankruptcy  of  Exeter's  estate.  [Tr.  15, 
32.]  As  the  duly  appointed  Receiver  in  Bankruptcy,  ap- 
pellee had  authority  to  operate  the  business  of  the  debtor 
and  did  so.  [Tr.  32.]  In  the  course  of  the  proceeding, 
prior  to  March  6,  1948,  and  within  the  time  provided  by 
law,  appellant  duly  filed  its  proof  of  claim  for  taxes, 
interest  and  penalties  due  under  the  California  Sales  and 
Use  Tax  Law  in  the  amount  of  $3,926.36,  plus  additional 
interest  in  the  sum  of  $17.52  for  each  month  or  fraction 
thereof  after  February  29,  1948,  to  date  of  payment,  plus 
an  additional  penalty  in  the  sum  of  $350.30  if  payment  of 
the  aforesaid  taxes,  penalties  and  interest  were  not  made 
by  appellee  to  appellant  by  March  7,  1948.  [Tr.  16,  33.] 
Appellee,  however,  did  not  make  payment  of  the  aforesaid 
taxes,  interest  and  penalties  included  in  the  sum  of 
$3,926.36  by  March  7,  1948  [Tr.  16,  33.]  To  the  con- 
trary, on  March  6,  1948,  appellee  Receiver  filed  objections 
not  only  to  the  penalties  included  in  the  aforesaid  claim 
for  $3,926.36  but  also  to  the  penalty  in  the  sum  of  $350.30. 
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As  of  March  7,  1948,  a  plan  of  arrangement  under 
Chapter  XI  of  the  Bankruptcy  Act  had  not  as  yet  been 
approved  or  passed  upon  by  the  District  Court  [Tr.  17] 
although  subsequent  to  that  date  a  plan  of  arrangement 
providing  for  an  extension  as  well  as  a  composition  was 
duly  confirmed  [Tr.  32-33]  and  appellee  did  pay  to  appel- 
lant the  aforesaid  tax  principal  and  interest. 

No  question  relating  to  the  allowance  of  tax  principal 
or  interest  is  present  in  this  appeal.     [Tr.  33.] 

The  penalties  included  in  appellant's  claim  for  $3,926.36 
amounted  to  $341.38  and  consisted  of  two  penalty  items, 
namely,  $47.54  and  $293.48  [Tr.  14,  33],  and  it  is  appar- 
ent, therefore,  that  three  penalty  items  were  in  fact  origi- 
nally objected  to  by  appellee.  The  nature  of  each  penalty 
item  may  succinctly  be  described  as  follows: 

First  Penalty  Item  Amounting  to  $47.54:  This  penalty 
was  assessed  by  appellant  pursuant  to  the  provisions  of 
Section  6511  of  the  Revenue  and  Taxation  Code  (Sales 
and  Use  Tax  Law)  of  the  State  of  California  for  Exeter's 
failure  to  file  sales  tax  returns  which  were  due  prior  to 
the  commencement  of  the  instant  Chapter  XI  proceedings. 
[Tr.  16,  33.] 

Second  Penalty  Item  Amounting  to  $293.48:  This 
penalty  was  assessed  by  appellant  pursuant  to  the  pro- 
visions of  Section  6511  of  the  Revenue  and  Taxation  Code 
(Sales  and  Use  Tax  Law)  of  the  State  of  California  for 
failure  to  file  sales  tax  returns  for  the  period  July  1,  1947, 
to  October  16,  1947,  the  date  of  the  commencement  of  the 
instant  Chapter  XI  proceedings,  said  returns  being  due 
subsequent  to  October  17,  1947,  the  date  appellee,  George 
T.  Goggin,  was  duly  appointed  and  qualified  as  Receiver 
of  Exeter's  estate.     [Tr.  16,  33.] 


Third  Penalty  Item  Amounting  to  $350.30:  This  penalty 
was  assessed  by  appellant  pursuant  to  the  provisions  of 
Section  6565  of  the  Revenue  and  Taxation  Code  (Sales 
and  Use  Tax  Law)  of  the  State  of  California,  and  is  at- 
tributable to  appellee's  failure  to  pay  the  sum  of 
$3,926.36,  plus  interest,  by  March  7,  1948,  as  required  by 
appellant's  Notice  of  Determination  under  the  California 
Sales  and  Use  Tax  Law  dated  February  6,  1948.  [Tr. 
16,  17,  34.] 

The  Referee  below  allowed  the  first  penalty  item 
amounting  to  $47.54  as  a  general  unsecured  debt  to  be  paid 
by  the  debtor  under  the  extension  provisions  of  its  con- 
firmed plan  of  arrangement  pursuant  to  the  provisions  of 
Section  307  of  Chapter  XI  of  the  Bankruptcy  Act,  and 
his  ruling  in  that  respect  was  affirmed  by  the  Order  of 
the  Honorable  Leon  R.  Yankwich  dated  October  21,  1949, 
and  is  not  involved  in  this  appeal.  [Tr.  17,  34,  36-37, 
38.] 

The  second  and  third  penalty  items  were  disallowed  by 
the  Referee  and  his  ruling  in  that  respect  was  affirmed  by 
the  Order  of  the  Honorable  Leon  R.  Yankwich  filed  and 
entered  October  21,  1949.  [Tr.  17-19,  34,  36-38.]  This 
appeal  is  taken  from  the  Order  of  the  District  Court 
affirming  the  Referee's  disallowance  of  the  second  and 
third  penalty  items  referred  to  above. 
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III. 
Specification  of  Errors. 

1.  The  penalty  items  of  $293.48  and  $350.30  for 
failure  to  file  sales  tax  returns  and  make  timely  payment 
of  amounts  due  under  the  California  Sales  and  Use  Tax 
Law,  respectively,  should  have  been  allowed  as  expenses 
of  administration  inasmuch  as  both  the  filing  of  said  re- 
turns and  payments  of  amounts  due  under  the  California 
Sales  and  Use  Tax  Law  were  not  required  until  subse- 
quent to  the  appellee  Receiver's  appointment  and  qualifi- 
cation. Being  attributable  to  omissions  on  the  part  of 
appellee  Receiver,  said  penalties  should  have  been  allowed 
as  proper  claims  against  and  obligations  of  appellee  Re- 
ceiver pursuant  to  the  provisions  of  28  U.  S.  C.  A.,  Sec- 
tion 960. 

2.  In  any  event,  said  penalty  items  should  have  been 
allowed  as  contingent  claims  pursuant  to  Section  307  of 
Chapter  XI  of  the  Bankruptcy  Act  as  debts  to  be  ex- 
tended. 

IV. 

Pertinent    Statutory    Provisions. 

"For  the  privilege  of  selling  tangible  personal  prop- 
erty at  retail  a  tax  is  hereby  imposed  upon  all  retailers 
at  the  rate  of  2>^  percent  of  the  gross  receipts  of  any 
retailer  from  the  sale  of  all  tangible  personal  property 
sold  at  retail  in  this  State  on  or  after  August  1,  1933, 
and  to  and  including  June  30,  1935,  and  at  the  rate 
of  3  percent  thereafter,  and  at  the  rate  of  2^  percent 
on  and  after  July  1,  1943,  and  to  and  including  June 
30,  1949,  and  at  the  rate  of  3  percent  thereafter." 

California  Revenue  and  Taxation  Code  (Sales  and 
Use  Tax  Law),  Sec.  6051. 


"The  taxes  imposed  by  this  part  are  due  and  pay- 
able to  the  board  quarterly  on  or  before  the  last  day 
of  the  month  next  succeeding  each  quarterly  period." 

California  Revenue  and  Taxation  Code  (Sales  and 
Use  Tax  Law),  Sec.  6451. 

"On  or  before  the  last  day  of  the  month  following 
each  quarterly  period  of  three  months,  a  return  for  the 
preceding  quarterly  period  shall  be  filed  with  the 
board  in  such  form  as  the  board  may  prescribe. 

"For  purposes  of  the  sales  tax  a  return  shall  be 
filed  by  every  seller.  For  purposes  of  the  use  tax  a 
return  shall  be  filed  by  every  retailer  maintaining  a 
place  of  business  in  the  State  and  by  every  person 
purchasing  tangible  personal  property,  the  storage, 
use,  or  other  consumption  of  which  is  subject  to  the 
use  tax,  who  has  not  paid  the  use  tax  due  to  a  retailer 
required  to  collect  the  tax.  Returns  shall  be  signed 
by  the  person  required  to  file  the  return  or  by  his  duly 
authorized  agent  but  need  not  be  verified  by  oath." 

California  Revenue  and  Taxation  Code  (Sales  and 
Use  Tax  Law),  Sec.  6452. 

"The  board  for  good  cause  may  extend  for  not  to 
exceed  one  month  the  time  for  making  any  return  or 
paying  any  amount  required  to  be  paid  under  this 
part.  The  extension  may  be  granted  at  any  time  pro- 
vided a  request  therefor  is  filed  with  the  board  within 
or  prior  to  the  period  for  which  the  extension  may  be 
granted. 

"Any  person  to  whom  an  extension  is  granted  shall 
pay,  in  addition  to  the  tax,  interest  at  the  rate  of  one- 
half  of  1  per  cent  per  month,  or  fraction  thereof, 
from  the  date  on  which  the  tax  would  have  been  due 
without  the  extension  until  the  date  of  payment." 

California  Revenue  and  Taxation  Code  (Sales  and 
Use  Tax  Law),  Sec.  6459. 


"If  any  person  fails  to  make  a  return,  the  board 
shall  make  an  estimate  of  the  amount  of  the  gross 
receipts  of  the  person,  or,  as  the  case  may  be,  of  the 
amount  of  the  total  sales  price  of  tangible  personal 
property  sold  or  purchased  by  the  person,  the  stor- 
age, use,  or  other  consumption  of  which  in  this  State 
is  subject  to  the  use  tax.  The  estim^ate  shall  be  made 
for  the  period  or  periods  in  respect  to  which  the  per- 
son failed  to  make  a  return  and  shall  be  based  upon 
any  information  which  is  in  the  board's  possession 
or  may  come  in  its  possession.  Upon  the  basis  of 
this  estimate  the  board  shall  compute  and  determine 
the  amount  required  to  be  paid  to  the  State,  adding 
to  the  sum  thus  arrived  at  a  penalty  equal  to  10  per 
cent  thereof.  One  or  more  determinations  may  be 
made  for  one  or  for  more  than  one  period." 

California  Revenue  and  Taxation  Code  (Sales  and 
Use  Tax  Law),  Sec.  6511,  Art.  3,  Chap.  5,  Part 
I,  Division  2. 

"Any  person  against  whom  a  determination  is  made 
under  Articles  2  or  3  of  this  chapter  or  any  person 
directly  interested  may  petition  for  a  redetermination 
within  30  days  after  service  upon  the  person  of  no- 
tice thereof.  If  a  petition  for  redetermination  is  not 
filed  within  the  30-day  period,  the  determination  be- 
comes final  at  the  expiration  of  the  period." 

California  Revenue  and  Taxation  Code  (Sales  and 
Use  Tax  Law),  Sec.  6561. 

"All  determinations  made  by  the  board  under 
Articles  2  or  3  of  this  chapter  are  due  and  payable 
at  the  time  they  become  final.  If  they  are  not  paid 
when  due  and  payable,  a  penalty  of  10  per  cent  of  the 
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amount  of   the   determination,   exclusive   of   interest 
and  penalties,  shall  be  added  thereto." 

California  Revenue  and  Taxation  Code  (Sales  and 
Use  Tax  Law),  Sec.  6565. 

"Unless  inconsistent  with  the  context  and  for  the 
purposes  of  an  arrangement  providing  for  an  exten- 
sion of  time  for  payment  of  debts  in  full  and  appli- 
cable exclusively  to  the  debts  to  be  extended — 

(1)  'creditors'  shall  include  the  holders  of  all  un- 
secured debts,  demands,  or  claims  of  whatever  char- 
acter against  a  debtor,  whether  or  not  provable  as 
debts  under  section  6?>  of  this  Act  and  whether  liqui- 
dated or  unliquidated,  fixed  or  contingent;  and 

(2)  'debts'  or  'claims'  shall  include  all  unsecured 
debts,  demands,  or  claims  of  whatever  character 
against  a  debtor,  whether  or  not  provable  as  debts 
under  section  63  of  this  Act  and  whether  liquidated 
or  unliquidated,  fixed  or  contingent."  (Emphasis 
added.) 

Bankruptcy  Act,  Section  307. 

"Claims  which  have  been  duly  proved  shall  be  al- 
lowed upon  receipt  by  or  upon  presentation  to  the 
court,  unless  objection  to  their  allowance  shall  be 
made  by  parties  in  interest  or  unless  their  considera- 
tion be  continued  for  cause  by  the  court  upon  its  own 
motion;  Provided,  however,  That  an  unliquidated  or 
contingent  claim  shall  not  be  allowed  unless  liquidated 
or  the  amount  thereof  estimated  in  the  manner  and 
within  the  time  directed  by  the  court;  and  such  claim 
shall  not  be  allowed  if  the  court  shall  determine  that 
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it  is  not  capable  of  liquidation  or  of  reasonable  esti- 
mation or  that  such  liquidation  or  estimation  would 
unduly  delay  the  administration  of  the  estate  or  any 
proceeding  under  this  Act." 
Bankruptcy  Act,  Section  57d. 

"Debts  owing  to  the  United  States  or  any  State  or 
subdivision  thereof  as  a  penalty  or  forfeiture  shall 
not  be  allowed,  except  for  the  amount  of  the  pecuni- 
ary loss  sustained  by  the  act,  transaction,  or  proceed- 
ing out  of  which  the  penalty  or  forfeiture  arose,  with 
reasonable  and  actual  costs  occasioned  thereby  and 
such  interest  as  may  have  accrued  thereon  according 
to  law." 

Bankruptcy  Act,  Section  57j. 

"A  trustee,  receiver  or  manager  appointed  in  any 
cause  pending  in  any  court  of  the  United  States,  in- 
cluding a  debtor  in  possession,  shall  manage  and  oper- 
ate the  property  in  his  possession  as  such  trustee,  re- 
ceiver or  manager  according  to  the  requirements  of 
the  valid  laws  of  the  State  in  which  such  property  is 
situated,  in  the  same  manner  that  the  owner  or  pos- 
sessor thereof  would  be  bound  to  do  if  in  possession 
thereof." 

28  U.  S.  C.  A.,  Section  959b. 

"Any  officers  and  agents  conducting  any  business 
under  authority  of  a  United  States  court  shall  be  sub- 
ject to  all  Federal,  State  and  local  taxes  applicable 
to  such  business  to  the  same  extent  as  if  it  were  con- 
ducted by  an  individual  or  corporation," 

28  U.  S.  C.  A.,  Section  960. 
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ARGUMENT. 
A. 

The  Appellee  Receiver  Was  Under  a  Duty  to  File 
California  Sales  and  Use  Tax  Law  Returns  and 
Make  Timely  Payment  of  Taxes  Due  Under  That 
Law  in  the  Same  Manner  as  the  Debtor  Would 
Have  Been  Required  to  Do  if  These  Proceedings 
Under  Chapter  XI  of  the  Bankruptcy  Act  Had 
Not  Been  Commenced. 

Reference  to  28  U.  S.  C.  A.,  Section  959b,  makes  it 
clear  that  any  receiver  appointed  in  any  court  of  the 
United  States  is  under  a  duty  to  manage  and  operate  the 
property  in  his  possession  as  such  receiver  according  to  the 
requirements  of  the  valid  laws  of  the  State  in  which  the 
property  is  situated  in  the  same  manner  that  the  owner 
thereof  would  be  bound  to  do  if  still  in  possession. 

In  the  instant  case,  reference  to  the  provisions  of  the 
California  Sales  and  Use  Tax  Law  set  forth  above  dis- 
closes that  Exeter  was  under  a  duty  to  file  returns  for  the 
period  July  1,  1947,  to  October  16,  1947,  and  make  timely 
payment  of  the  taxes  due  for  that  period  under  the  Cali- 
fornia Sales  and  Use  Tax  Law.  If  Exeter  had  not  filed 
returns  for  that  period  nor  made  timely  payment  of  the 
taxes  due,  Exeter  would  clearly  have  been  liable  for  the 
penalties  here  in  question.  This  being  the  case,  appellee 
Receiver  stands  in  Exeter's  shoes  and  is  similarly  liable 
for  his  delinquency  in  filing  and  making  timely  payment. 

Inasmuch  as  Exeter's  property  would  have  been  subject 
to  attachment  and  sale  on  execution  to  satisfy  the  liability 
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for  the  penalties  here  in  question  if  Exeter  had  retained 
possession,  it  is  submitted  that  the  property  remains  sub- 
ject to  that  charge  in  the  hands  of  appellee. 

B. 

As  an  Officer  of  a  United  States  Court  Conducting 
a  Business  Under  Authority  of  That  Court 
Appellee  Receiver  Was  Required  to  Comply  With 
State  Taxing  Provisions  and  is  Subject  to  the 
Imposition  of  Duly  Imposed  Penalties  for  Failure 
to  Do  So. 

It  is  clear  in  the  instant  case  that  appellee  Receiver  did 
operate  the  business  of  the  debtor  under  authorization  of 
the  District  Court.  [Tr.  32.]  This  being  so,  he  was 
subject  to  all  State  taxes  applicable  to  that  business  to  the 
same  extent  as  if  it  were  conducted  by  an  individual  or  a 
corporation.     (28  U.  S.  C.  A.,  Section  960.) 

There  is  no  question  but  that  if  Exeter  had  conducted 
its  business  after  October  17,  1947,  the  date  appellee  was 
duly  appointed  and  qualified  [Tr.  15,  32],  Exeter  would 
have  been  required  to  file  returns  for  the  period  July  1, 
1947,  to  October  16,  1947,  and  make  timely  payment  of 
taxes  attributable  to  that  period.  If  Exeter  had  not  filed 
those  returns  and  made  such  payment  within  the  time  re- 
quired by  law  the  penalties  here  in  question  would  have 
been  imposed. 

It  is  appellant's  contention  that  these  penalties  are,  ac- 
cordingly, properly  imposed  upon  appellee  Receiver  and 
allowable  in  these  proceedings  as  an  expense  of  his  ad- 
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ministration  of  Exeter's  estate.  Appellee  Receiver  had 
actual  knowledge  that  the  $350.30  penalty  item  would  be 
imposed  if  he  failed  to  act  and  he  is  charged  with  knowl- 
edge of  the  statutory  requirement  for  timely  filing  of  re- 
turns. 

Thomson  v.  Toman  (C.  C.  A.  7),  119  F.  2d  971; 

Boteler  v.  Ingels,  308  U.  S.  57,  521,  60  S.  Ct.  29; 

Palmer  v.  Webster,  etc.,  312  U.  S.  156,  61  S.  Ct. 
542,  44  Am.  B.  R.  (N.  S.)  662; 

State  of  California  v.  Hisey  (C.  C.  A.  9),  84  F. 
2d  802,  805; 

Laugharn  v.  Carter,  19  Cal.  2d  454; 

In  re  Knox-Powell-Stockton  Co.,  100  F.  2d  979, 
983. 

C 

In  Any  Event  the  Penalties  in  Question  Should  Have 
Been  Allowed  as  Contingent  Debts  Within  the 
Purview  of  Section  307  of  the  Bankruptcy  Act. 

Section  307  of  the  Bankruptcy  Act  (11  U.  S.  C.  A., 
Sec.  707),  clearly  provides  that  the  term  "debts"  or 
"claims"  as  used  in  Chapter  XI  and  applicable  exclusively 
to  debts  to  be  extended  includes  all  unsecured  debts,  de- 
mands or  claims  of  whatever  character  against  the  debtor 
whether  or  not  provable  under  Section  63  of  the  Bank- 
ruptcy Act,  regardless  of  whether  the  debts  or  claims  are 
liquidated  or  unliquidated,  fixed  or  contingent. 


—15— 

It  is  appellant's  position  that  the  penalties  here  involved 
were  contingent  debts  of  Exeter  at  the  time  these  proceed- 
ings were  commenced.  That  this  is  so,  is  clearly  evidenced 
by  the  nature  of  the  tax  involved  and  the  manner  in  which 
the  penalty  is  computed.  As  reference  to  the  California 
Sales  and  Use  Tax  Law  discloses,  the  California  sales  tax 
is  imposed  upon  retailers  for  the  privilege  of  selling 
tangible  personal  property  at  retail,  the  tax  amounting  to 
2^  per  cent  (during  the  period  in  question)  of  the  gross 
receipts  derived  by  the  retailer  from  those  sales.  It  is  ob- 
vious, therefore,  that  the  tax  principal  for  the  period  July 
1,  1947,  to  October  16,  1947,  could  have  been  ascertained 
simply  by  taking  from  Exeter's  books  the  figure  disclosing 
total  receipts  from  sales  of  tangible  personal  property  at 
retail  and  multiplying  by  2^^  per  cent.  The  penalty  im- 
posed for  failure  to  file  returns  disclosing  the  tax  com- 
puted as  aforesaid  could  have  been  computed  upon  the 
commencement  of  the  instant  Chapter  XI  proceedings  by 
merely  taking  10  per  cent  of  the  aforesaid  tax  principal. 
The  penalty  imposed  for  failure  to  pay  the  aforesaid  tax 
and  penalty,  as  well  as  the  additional  interest  accruing  at 
the  statutory  rate  of  one-half  of  one  per  cent  per  month  or 
fraction  thereof  on  the  tax  principal  only,  could  likewise 
have  been  ascertained  at  the  commencement  of  these  pro- 
ceedings merely  by  the  application  of  simple  arithmetic. 
Taking  these  facts  into  consideration,  it  is  submitted  that 
appellant's  claim  for  the  penalties  involved  is  squarely 
within  the  definition  of  "debts"  as  contained  in  Section 
307  of  the  Bankruptcy  Act  and  should  have  been  allowed 


—16— 

pursuant  to  that  section  under  the  extension  provision  of 
Exeter's  plan  of  arrangement. 

Foust  V.  Munson  SS.  Line  (C.  C.  A.  2),  80  F.  2d 
859; 

Foust  V.  Munson  SS.  Line,  299  U.  S.  77,  32  Am. 
B.  R.  (N.  S.)  171; 

American  Service  Co.  v.  Henderson  (C.  C.  A.  4), 
120  F.  2d  525; 

Hippodrome  Bldg.  Co.  v.  Irving  Trust  Co.  (C.  C. 
A.  2),  91  F.  2d  753,  34  Am.  B.  R.  (N.  S.)  633, 
637. 

It  is  to  be  noted  that  the  1938  amendment  of  the  Bank- 
ruptcy Act  provides  in  Section  63a (8)  that  contingent 
debts  are  provable  and  allowable,  and  in  57d  that  unliqui- 
dated or  contingent  claims  are  not  allowable  only  if  not 
capable  of  liquidation  or  reasonable  estimation  in  a  reason- 
able time.  In  the  instant  case  the  penalty  items,  always 
certain  in  amount,  became  a  certain  liability  on  March  7, 
1948. 

It  is  appellant's  contention  that  the  foregoing  sections 
(57d,  63a(8)  and  307),  especially  the  definition  of  "debts" 
in  Section  307  as  including  debts  of  whatever  character, 
whether  provable  or  not,  compel  the  conclusion  that  the 
instant  penalty  items  should  have  been  allowed  as  debts 
to  be  extended  under  Exeter's  plan  of  arrangement. 
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D. 

Section  57j  of  the  Bankruptcy  Act  Does  Not  Preclude 
the  Allowance  of  Penalties  in  Chapter  XI  Pro- 
ceedings. 

It  is  immediately  apparent  from  the  foregoing  that  the 
broad  definition  of  "debts"  contained  in  Section  307  of 
the  Bankruptcy  Act  is  inconsistent  with  the  provisions  of 
Section  57j  of  the  Act,  which  provides,  in  short,  that 
penalties  owing  to  a  State  are  not  allowable.  This  incon- 
sistency being  present,  reference  must  be  made  to  Section 
302  of  the  Bankruptcy  Act  to  determine  which  of  the 
foregoing  sections  shall  govern  the  penalties  claimed  in 
this  proceeding,  inasmuch  as  Section  302  specifically  pur- 
ports to  dispose  of  problems  raised  by  inconsistencies  be- 
tween provisions  governing  Chapter  XI  proceedings  and 
straight  bankruptcies. 

Since  Section  302  provides  simply  that  Chapters  I  to 
VII  of  the  Bankruptcy  Act  (Section  57]  being  found  in 
Chapter  VI),  shall  apply  to  Chapter  XI  proceedings  only 
insofar  as  those  chapters  are  not  inconsistent  with  or  in 
conflict  with  the  provisions  of  Chapter  XI,  it  is  appellant's 
position  that  Section  57]  is  not  applicable  in  Chapter  XI 
proceedings  involving  an  extension  arrangement  in  whole 
or  in  part  and  that  the  only  issue  present  regarding  the 
allowance  of  the  penalties  under  consideration  as  debts  to 
be  extended  is  whether  they  are  debts  within  the  meaning 
of  Section  307. 
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Conclusion. 

It  is  submitted  that  the  Order  of  the  Court  below  was 
erroneous;  that  the  objection  of  appellee  Receiver  to  the 
allowance  of  the  penalties  claimed  by  appellant  should  be 
overruled ;  and  that  appellee  Receiver  should  be  directed  to 
pay  said  penalties  to  appellant  Board  of  Equalization  of 
the  State  of  California  as  an  expense  of  administration  or, 
in  the  alternative,  as  a  debt  to  be  extended  under  the 
extension  provisions  of  Exeter's  plan  of  arrangement. 

Respectfully  submitted, 

Fred  N.  Howser, 
Attorney  General, 

James  E.  Sabine, 

Deputy  Attorney  General, 

Edward  Sumner, 

Deputy  Attorney  General, 

Attorneys  for  Appellant. 
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George  T.  Goggin,  Receiver  in  Bankruptcy  of  the  Estate 
of  Exeter  Refining  Company, 

Appellee. 


APPELLEE'S  REPLY  BRIEF. 


Statement  of  the  Case. 

This  appeal  is  from  an  order  of  the  Court  refusing  to 
allow  the  California  State  Board  of  Equahzation  two 
penalties  included  in  its  claim  for  taxes. 

The  first  of  these  two  penalties  is  for  the  sum  of 
$293.48,  and  is  claimed  for  failure  to  file  sales  tax  returns 
after  bankruptcy  proceedings  were  commenced,  but  cover- 
ing a  period  which  preceded  bankruptcy.  [See  App.  Op. 
Br.  p.  5,  last  paragraph,  and  Certificate  on  Review,  Tr. 
p.  33.] 

The  second  of  the  disallowed  penalties  is  claimed  by 
appellant  for  failure  of  the  receiver  to  pay  the  taxes  on 
or  before  March  7,  1948,  the  taxes  in  question  becoming 
due  before  bankruptcy,  but  the  date  of  March  7th  being 
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after  bankruptcy,  and  before  it  was  determined  what  kind 
of  a  plan  of  arrangement  or  composition  would  be  ap- 
proved, if  at  all,  or  whether  an  adjudication  would  be 
entered.  [See  App.  Op.  Br.  p.  6  and  Certificate  on  Re- 
view, Tr.  p.  34.] 

Although  the  appellant  filed  its  claim  herein  in  the 
usual  form,  claiming  these  penalties  together  with  taxes, 
as  a  claim  against  the  estate  as  distinguished  from  an 
expense  of  administration,  it  has  since  conceded  that  the 
penalties  are  allowable,  if  at  all,  as  expenses  of  adminis- 
tration.    (See  App.  Op.  Br.  p.  7.) 

ARGUMENT. 

The  Rights  of  Creditors  Are  Fixed  as  of  the  Date  of 
the  Filing  of  the  Petition  in  Bankruptcy. 

Our  courts  have  repeatedly  held  that  the  rights  of 
creditors  are  fixed  as  of  the  date  of  the  filing  of  the 
petition  in  bankruptcy.    A  few  of  such  decisions  are: 

United  States  v.  Marxen,  307  U.  S.  200; 

In  re  Groenleer-Vance  Furniture  Co.,  23  Fed.  Supp. 
713  at  715; 

In  re  Miller,  105  F.  2d  926; 

Colorado  Nat'l  Bank  v.  Newton,  80  F.  2d  696; 

In  re  Gotham  Can  Co.,  45  F.  2d  849,  48  F.  2d  540. 

Penalties  Not  Allowable  in  Bankruptcy. 

Section  57-j  of  the  Bankruptcy  Act  provides: 

"Debts  owing  to  the  United  States  or  any  State 
or  subdivision  thereof  as  a  penalty  or  forfeiture  shall 
not  be  allowed,  except  for  the  amount  of  the  pecuni- 
ary loss  sustained  by  the  act,  transaction,  or  proceed- 
ing out  of  which  the  penalty  or  forfeiture  arose,  with 
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reasonable  and  actual  costs  occasioned  thereby  and 
such  interest  as  may  have  accrued  thereon  according 
to  law." 

The  above  provision  of  the  Bankruptcy  Act  is  written 
into  the  provisions  of  Chapter  'XI  of  the  Bankruptcy  Act 
by  reference.  Section  302  of  Chapter  XI  of  the  Bank- 
ruptcy Act  provides: 

"The  provisions  of  chapters  I  to  VII,  inclusive,  of 
this  Act  shall,  insofar  as  they  are  not  inconsistent 
with  or  in  conflict  with  the  provisions  of  this  chap- 
ter, apply  in  proceedings  under  this  chapter.  For  the 
purposes  of  such  application,  provisions  relating-  to 
'bankrupts'  shall  be  deemed  to  relate  also  to  'debt- 
ors,' and  'bankruptcy  proceedings'  or  'proceedings  in 
bankruptcy'  shall  be  deemed  to  include  proceedings 
under  this  chapter.  For  the  purposes  of  such  appli- 
cation the  date  of  the  filing  of  the  petition  in  bank- 
ruptcy shall  be  taken  to  be  the  date  of  the  filing  of 
an  original  petition  under  section  322  of  this  Act, 
and  the  date  of  adjudication  shall  be  taken  to  be  the 
date  of  the  filing  of  the  petition  under  section  321  or 
322  of  this  Act  except  where  an  adjudication  had 
previously  been  entered." 

But  appellant  contends  that  notwithstanding  the  above 
quoted  provisions  of  the  Bankruptcy  Act.  Section  307  of 
Chapter  XI  of  the  Act  is  broad  enough  to  permit  and 
authorize  the  allowance  of  the  tax  penalties  herein  claimed. 

Section  307  provides : 

"Unless  inconsistent  with  the  context  and  for  the 
purpose  of  an  arrangement  providing  for  an  exten- 
sion of  time  for  payment  of  debts  in  full  and  appli- 
cable exclusively  to  the  debts  to  be  extended — 


"(a)  'creditors'  shall  include  the  holders  of  all  un- 
secured debts,  demands,  or  claims  of  whatever  char- 
acter against  a  debtor,  whether  or  not  provable  as 
debts  under  section  63  of  this  Act  and  whether  liqui- 
dated or  unliquidated,  fixed  or  contingent;  and 

*'(2)  'debts'  or  'claims'  shall  include  all  unsecured 
debts,  demands,  or  claims  of  whatever  character 
against  a  debtor,  whether  or  not  provable  as  debts 
under  section  63  of  this  Act  and  whether  liquidated 
or  unliquidated,  fixed  or  contingent."  (Emphasis 
ours.) 

There  are  several  sound  answers  to  appellant's  conten- 
tion, but  the  emphasized  portion  of  the  quotation  above 
prevents  tax  claims  and  tax  penalties  from  falling  within 
the  purview  of  this  section.  Tax  claims,  as  we  shall  pres- 
ently see,  cannot  be  extended  in  Chapter  XI  proceedings 
unless  the  taxing  agency  consents  thereto — and  they  never 
consent.  In  this  connection,  it  is  interesting  to  note  that 
appellant  is  not  consenting  to  its  tax  claim  being  ex- 
tended, but  on  the  contrary,  is  insisting  upon  payment  in 
full,  including  penalties,  and  because  the  receiver  did  not 
pay  in  full  before  March  7,  1948,  which  was  at  a  time 
before  approval  of  the  plan,  and  before  the  receiver  could 
have  legally  paid  any  claim  in  the  bankruptcy  proceedings, 
this  appellant  is  seeking  to  penalize  the  estate  further  by 
demanding  another  penalty  in  the  sum  of  $350.30. 

Therefore,  appellant's  debt  hardly  falls  in  the  class  of 
"debts  to  be  extended." 

Collier  on  Bankruptcy,  14th  Edition,  Vol.  8,  page  68, 
in  commenting  upon  Section  307  of  Chapter  XI,  says: 

"Section  307  defines  'creditors'  and  'debts'  or 
'claims.'  'Creditor'  is  also  defined  in  §1(11),  while 
'debt'  is  also  defined  in  §1(14).     The  definitions  in 
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§307  apply  only  'for  the  purposes  of  an  arrangement 
providing  for  an  extension  of  time  for  payment  of 
debts  in  full'  and  are  'applicable  exclusively  to  the 
debts  to  be  extended.'  An  arrangement  may  be  by 
way  of  settlement,  satisfaction  or  extension.  Where 
an  arrangement  is  by  way  of  settlement  or  satisfac- 
tion, the  definitions  in  §1(11),  (14)  apply.  Where 
the  arrangement  is  by  way  of  an  extension  of  time 
for  payment  of  debts  in  full,  the  definitions  in  §307 
apply,  but  only  to  the  debts  to  be  extended.  An 
arrangement  may  provide  for  a  division  of  creditors 
into  classes  and  for  dealing  with  the  classes  in  dif- 
ferent ways  or  upon  different  terms,  or  for  dealing 
with  one  or  more  of  the  classes  but  not  with  all  of 
them.  An  arrangement  may  therefore  provide  for 
an  extension  of  time  for  payment  in  full  of  debts  in 
one  class,  and  provide  for  a  settlement  or  satisfaction 
of  debts  in  another  class.  As  to  debts  in  the  former 
class,  the  definitions  in  §307  apply;  as  to  debts  in  the 
latter  class,  the  definitions  in  §1(11),  (14)  apply. 
But  even  in  cases  of  an  extension,  the  definitions  in 
§307  do  not  apply  for  all  purposes,  but  only  for  the 
purposes  of  the  arrangement.  In  extension  cases, 
those  definitions  would  therefore  be  applicable  to  de- 
termine what  debts  may  be  dealt  with  in  the  arrange- 
ment, and  to  determine  in  general  the  meaning  of 
'creditors,'  'debts'  and  'claims'  whenever  those  words 
are  used  in  connection  with  the  arrangement  itself 
as  distinguished  from  other  matters  in  the  proceed- 
ing. In  connection  with  those  other  matters,  the 
definitions  in  §307  would  not  apply.  Thus,  the  nomi- 
nation of  a  trustee  by  creditors  under  §338  is  not 
for  the  purposes  of  the  arrangement,  but  on  the  con- 
trary is  for  the  purposes  of  the  administration  of 
the  estate  in  bankruptcy  in  the  event  an  order  is  en- 
tered in  the  Chapter  XJ  proceeding  directing  bank- 
ruptcy.   Hence,  in  determining  the  meaning  of  cred- 


itors  as  used  in  §338,  the  definition  in  §1(11)  rather 
than  the  definition  in  §307(1)  would  apply,  even 
though  the  arrangement  is  by  way  of  extension. 
Moreover,  if  the  Chapter  Xd  proceeding  does  not 
culminate  in  confirmation  of  an  arrangement,  but 
an  order  is  entered  directing  that  bankruptcy  be 
proceeded  with,  §307  has  no  effect  in  the  subsequent 
bankruptcy  administration  of  the  case,  but  only  such 
claims  as  are  provable  under  §63  can  be  allowed." 
(Emphasis  ours.) 

It  is,  and  has  been,  our  contention,  from  the  beginning, 
that  Section  307  above  referred  to  has  no  application 
whatsoever  to  claims  or  debts  based  upon  taxes  or  tax 
penalties,  and  in  no  way  modifies  Section  57-j  and  we 
believe  that  the  Referee  erred  in  allowing  the  penalty  of 
$47.54  referred  to  on  page  5  of  appellant's  opening  brief, 
but  the  amount  thereof  was  too  small  to  warrant  the  ex- 
pense of  a  review.  ' 

Further,  in  support  of  the  trustee's  contention  that 
Section  307  above  referred  to  does  not  apply  to  tax  claims 
or  penalties  is  subdivision  1  of  Section  306  of  Chapter  XI, 
which  provides: 

"  'Arrangement'  shall  mean  any  plan  of  a  debtor 
for  the  settlement,  satisfaction,  or  extension  of  the 
time  of  payment  of  his  unsecured  debts,  upon  any 
terms;"     (Emphasis  ours.) 

So  it  is  observed  that  an  arrangement  such  as  referred 
to  in  Section  307  is  defined  in  the  preceding  Section  306 
as  having  reference  only  to  unsecured  debts  or,  in  other 
words,  general  unsecured  creditors. 
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And  again,  subdivision  2  of  Section  337  of  Chapter  XI 
provides : 

"fix  a  time  within  which  the  debtor  shall  deposit,  in 
such  place  as  shall  be  designated  by  and  subject  to  the 
order  of  the  court,  the  consideration,  if  any,  to  be 
distributed  to  the  creditors,  the  money  necessary  to 
pay  all  debts  which  have  priority,  unless  such  priority 
creditors  shall  have  waived  their  claims  or  such  de- 
posit, or  consented  in  writing  to  any  provision  of  \he 
arrangement  for  otherwise  dealing  with  such  claims, 
and  the  money  necessary  to  pay  the  costs  and  expenses 
of  the  proceedings  and  the  actual  and  necessary  ex- 
penses incurred  in  connection  with  the  proceedings 
and  the  arrangement  by  the  committee  of  creditors 
and  the  attorneys  or  agents  of   such  committee,   in 
such  amount  as  the  court  may  allow;  and"     (Empha- 
sis ours.) 

Therefore,  we  see  that  priority  (tax)  claimants  are  paid 
in  full  upon  the  approval  of  the  plan  unless  they  expressly 
waived  their  claim  and  do  not  fall  within  the  classification 
of  creditors  whose  debts  are  extended. 

See  also  Section  352  of  Chapter  XI,  which  defines  the 
rights,  duties  and  liabilities  of  creditors. 

And  also  Sections  356  and  361  of  Chapter  XI  and  also 
subdivision  2  of  Section  367  and  371  of  Chapter  X,I,  all 
of  which  distinguishes  between  prior  and  unsecured  debts 
and  claims. 


Plan  of  Arrangement. 

Although  the  modified  plan  of  arrangement,  which  was 
confirmed  by  the  Court,  is  not  included  in  the  transcript, 
the  nature  of  same  is  set  forth  by  the  Referee  in  his  cer- 
tificate on  review.     [See  Tr.  p.  32.] 

In  this  case,  the  basic  plan  is  a  composition  as  distin- 
guished from  a  plan  of  arrangement  providing  for  an  ex- 
tension of  time  for  the  payment  of  debts  in  full.  The 
plan  here  proposes  a  composition  in  that  the  debtor  will 
pay  its  general  unsecured  creditors  fifty  per  cent  of  its 
unsecured  debts  in  full  settlement  thereof.  However,  the 
plan  further  provides  that  if  any  such  creditor  so  elects, 
in  writing,  prior  to  the  confirmation  of  the  plan,  the  debtor 
will  pay  the  debt  owing  to  such  creditor  in  full  in  certain 
installments.  Therefore,  essentially,  we  have  two  plans 
(or  alternatives)  in  one,  an  extension  and  a  composition. 

Therefore,  if  appellant  had  been  a  creditor  coming 
within  the  provisions  of  Section  307,  and  affected  by  the 
plan,  still  it  did  not  elect,  in  writing,  to  an  extension  of  the 
payment  of  its  debts,  and  its  claim  would  fall  under  the 
composition  part  of  the  plan  whereby  it  would  receive 
only  fifty  per  cent  of  its  entire  claim,  and  still  would  not 
come  within  the  purview  of  Section  307  for  said  section 
refers  only  to  debts  to  be  extended,  and  not  to  composi- 
tions. 

The  position  which  appellant  attempts  to  take  is  too 
absurd  to  warrant  further  argument.  It  is  a  creditor  with 
the  right  of  priority  under  Section  64  of  the  Bankruptcy 
Act,  and  under  subdivision  2  of  Section  337  is  entitled  to 
be  paid  upon  the  approval  of  the  plan  but  not  before. 

It  is  here  contending  for  its  right  of  priority,  not  only 
as  to  the  tax,  but  as  to  penalties  and  interest  as  well. 


When  it  is  confronted  with  the  provisions  of  Sections  57-j 
and  302  of  the  Bankruptcy  Act,  and  the  case  of  New 
York  V.  Saper,  336  U.  S.  328,  it  seeks  refuge  under  the 
provisions  of  Section  307,  while  still  insisting  upon  pri- 
ority of  payment  in  full,  and  refuses  to  consent  to  its  debt 
being  extended.  Section  307  may  be  a  refuge  for  some 
claimants,  but  it  is  quite  apparent  that  Congress  never 
intended  it  as  an  aid  to  a  tax  agency  to  collect  a  penalty 
which  Congress  had  elsewhere  in  the  Act  prohibited. 

Receiver  Was  Under  No  Duty  to  File  a  Tax  Return 
Covering  a  Period  Before  Bankruptcy. 

While  it  is  true  that  a  receiver  in  bankruptcy  must  file 
tax  returns  covering  his  own  period  of  operation,  there  is 
no  duty  imposed  upon  such  receiver  by  the  Bankruptcy 
Act  or  otherwise  requiring  such  receiver  to  file  tax  returns 
covering  a  period  of  time  before  the  filing  of  the  bank- 
ruptcy petition.  If  counsel  for  appellant  has  any  law  in 
support  of  his  point,  we  respectfully  invite  him  to  cite  it. 

28  U.  S.  C.  A.,  Sections  959b  and  960,  cited  by  appel- 
lant, has  relation  only  to  the  operation  by  the  receiver, 
and  he  is  not  required  to  answer  for  the  default  of  the 
operator  who  preceded  him  before  bankruptcy. 

The  cases  cited  by  appellant  (Op.  Br.  p.  14)  are  not  in 
point.  The  factual  situation  in  those  cases  is  entirely 
different.  These  cases,  with  the  exception  of  the  Hisey 
and  Boteler  v.  Ingels  cases,  are  cases  where  the  penalty 
became  due  and  liens  attached  before  bankruptcy  and  are, 
therefore,  not  in  point  here.  The  Hisey  case,  as  we  read 
it,  is  not  a  bankruptcy  case  and,  therefore.  Section  57-j 
of  the  Bankruptcy  Act  does  not  apply. 
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The  writer  of  this  brief  is  thoroughly  familiar  with  the 
case  of  Boteler  v.  Ingels,  308  U.  S.  57,  60  S.  Ct.  29,  inas- 
much as  he  was  the  Referee  in  Bankruptcy  who  reHed 
upon  the  language  used  by  the  Seventh  Circuit  Court  in 
the  case  of  In  re  Messenger's  Merchants  Lunch  Room, 
85  F.  2d  1002  at  1005,  and  was  reversed.  The  facts  in 
Boteler  v.  Ingels  are  entirely  different  from  the  case  now 
before  the  Court.  In  the  Boteler  v.  Ingels  case,  the  penal- 
ties were  protected  by  a  statutory  lien  on  the  vehicles  from 
the  date  due,  and  while  the  license  fee  became  due  and 
payable  before  bankruptcy,  yet  the  delinquency  date  ar- 
rived after  bankruptcy  and  while  the  vehicles  were  being 
used  for  purposes  of  liquidation  of  the  business  of  the 
bankrupt's  estate  by  the  trustee  in  bankruptcy  after  adju- 
dication. 

Neither  are  the  cases  cited  by  appellant  on  page  16  of 
its  opening  brief  in  point  or  helpful  in  arriving  at  the 
correct  answer  here.  We  have  already  pointed  out  that 
appellant's  claim,  whether  contingent  or  otherwise,  was 
not  a  debt  "to  be  extended"  nor  did  its  claim  fall  in  the 
class  to  be  extended;  therefore,  Section  307  of  Chapter 
XI  does  not  apply.  These  last  mentioned  cases  are  cited 
in  support  of  the  contention  of  appellant  that  the  penalties 
in  question  are  allowable  as  a  part  of  the  claim  herein  as 
contingent  debts  of  the  debtor.  These  cases,  it  seems, 
cover  the  subject  matter  of  the  broad  construction  to  be 
given  certain  provisions  under  the  old  reorganization 
section  of  77-b.  It  should  be  noted  that  a  reorganization 
is  a  proceeding  now  covered  by  Chapter  X  of  the  Bank- 
ruptcy Act,  as  distinguished  from  the  proceeding  here, 
which  is  a  Chapter  XI  proceeding,  and  the  proceeding  in 
this  case  is  basically  a  composition. 


—li- 
lt is  a  composition  in  that  it  offers  to  pay  general 
unsecured  creditors  immediately  fifty  cents  on  the  dollar 
in  full  satisfaction  of  their  claims,  and  a  plan  of  arrange- 
ment or  an  extension  of  payment  insofar  as  it  permits 
general  unsecured  creditors,  who  so  indicate,  in  writing, 
to  be  paid  the  full  amount  of  their  claims  upon  a  time 
payment  plan. 

Frequently  attorneys,  and  a  few  courts,  who  are  not  too 
familiar  with  the  provisions  of  the  Bankruptcy  Act,  con- 
fuse reorganization  proceedings  under  Chapter  X  with  a 
plan  of  arrangement  or  composition  under  Chapter  XJ. 
The  provisions  of  these  two  chapters,  while  they  both  have 
a  bankruptcy  complexion,  vary  widely  in  their  provisions 
and  the  method  of  operation,  and  it  is  never  safe  to  follow 
a  decision  involving  a  question  in  a  reorganization  pro- 
ceeding in  support  of  a  similar  question  involved  in  a 
Chapter  XI  proceeding  without  first  carefully  analyzing 
the  provisions  of  each  of  the  chapters. 

Tax  Penalties  Not  Properly  Allowable  Under  Section 
307,  Chapter  XI. 

Even  if  it  were  possible  for  a  tax  penalty  to  be  approved 
as  a  claim  under  the  provisions  of  Section  307  of  Chapter 
XI,  still  the  appellant  here  has  not  qualified.  The  appellant 
here  did  not  indicate,  in  writing,  its  desire  to  accept  the 
extension  of  time  for  payment  of  its  penalties.  Therefore, 
if  the  penalties  were  allowed,  under  any  stretch  of  the 
imagination,  they  would  fall  in  the  classification  of  cred- 
itors coming  under  the  composition  as  distinguished  from 
the  time  payment  plan.  Of  course,  if  either  the  plan  of 
arrangement  or  composition  was  approved,  it  is  obvious, 
under  the  provisions  of  the  Act,  taxes  would  have  to  be 
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paid  in  full,  but  this  could  never  include  a  claim  for  penal- 
ties unless  they  were  liens  against  the  property. 

Appellant  here,  in  one  breath,  says  that  its  claim  falls  in 
a  class  of  creditors  whose  debts  are  to  be  extended  (Sec- 
tion 307.  Chapter  XJ)  and  in  the  next  breath  says  that  this 
estate  or  the  receiver  or  somebody  should  pay  it  a  penalty 
of  $350.30  because  the  receiver  did  not  pay  its  full  claim, 
including  interest  and  penalties  by  March  7,  1948.  If  that 
isn't  an  effort  to  twist  the  law,  it  will  answer  the  purpose 
until  a  real  twister  comes  along. 

To  Accept  Appellant's  Interpretation  of  Section  307 
of  Chapter  XI  Would  Be  Inconsistent  With  the 
Context  of  All  the  Provisions  of  Chapter  XI  and 
of  the  Bankruptcy  Act  as  Well. 

Forgetting  for  the  moment  that  Section  307  is  "appli- 
cable exclusively  to  the  debts  to  be  extended"  the  first  part 
of  the  section  begins  by  saying:  ''unless  inconsistent  with 
the  context  and  for  the  purposes  of  an  arrangement.   .   .   ." 

We  submit  that  to  include  a  tax  penalty  within  the 
meaning  of  the  words  "debts"  or  "claims"  would  be  incon- 
sistent with  the  provisions  of  Sections  302-306,  subdivision 
1 ;  Section  337,  subdivision  2;  Sections  352,  356,  361,  367, 
subdivision  2,  and  371,  all  of  which  distinguish  between 
prior  and  general  unsecured  debts  and  claims,  and  the 
manner  and  priority  of  payment  thereof. 

The  words  "unless  inconsistent  with  the  context"  have  a 
substantial  bearing  upon  the  question  here  involved.  Con- 
gress definitely  had  in  mind  to  make  the  provisions  of 
Section  57-j  a  part  of  Chapter  XI  by  the  provisions  of 
Section  302  of  Chapter  XI  unless  provided  otherwise  in 
said  chapter.     Had  Congress  intended  that  a  tax  penalty 
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should  have  been  included  under  the  provisions  of  Section 
307,  it  would  have  been  a  simple  matter  for  it  to  have  so 
stated,  and  that  it  would  have  done  so  is  indicated  by  its 
reference  to  Section  63  of  the  Bankruptcy  Act  in  said 
section. 

See 

Collier  on  Bankruptcy,    14th  Ed.,  Vol.   8,   p.   (i? , 
par.  2.21. 

Duty  of  Receivers. 

As  we  have  said  before,  there  is  no  duty  imposed  upon 
a  receiver  in  a  bankruptcy  proceeding  either  under  Chapter 
Xil  or  otherwise,  to  file  tax  returns  covering  tax  periods 
prior  to  the  filing  of  the  bankruptcy  petition.  Receivers 
are  custodians.  (Bankruptcy  Act,  Sec.  2,  Subd.  3.)  Re- 
ceivers may  operate  the  property  of  a  bankrupt  or  debtor 
if  authorized  so  to  do  by  the  Bankruptcy  Court.  Ordi- 
narily they  do  not  pay  dividends  to  creditors.  This  is  the 
duty  of  a  trustee  in  bankruptcy.  (Bankruptcy  Act,  Sec. 
47,  Subd.  U . )  The  only  time  of  which  we  are  aware  that 
a  receiver  would  be  called  upon  to  pay  dividends  and/or 
claims  of  a  debtor  would  be  after  the  confirmation  of  a 
plan  of  arrangement  or  composition  where  there  was  no 
trustee  and  the  receiver  remained  in  possession.  When  a 
Chapter  XI  proceeding  is  filed  and  a  receiver  is  appointed 
to  take  charge  of  the  assets,  he  is  without  authority  to  pay 
any  claims  due  at  the  time  of  the  filing  of  the  proceeding 
until  a  plan  of  arrangement  is  confirmed  or  an  order  of 
adjudication  entered  for  failure  of  confirmation  of  the 
plan.  If  an  order  of  adjudication  is  entered,  a  trustee  is 
ultimately  appointed  and  it  then  becomes  the  duty  of  the 
trustee  to  pay  dividends  to  creditors.    We  mention  this  for 
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the  reason  that  the  appellant  is  attempting  to  assert  a 
penalty  for  the  failure  of  the  receiver  to  pay  tax  which 
was  due  prior  to  the  filing  of  the  petition  under  Chapter 
XI,  and  to  pay  the  same  on  a  date  prior  to  the  confirmation 
of  the  plan  of  arrangement  herein.  If  a  receiver  attempted 
to  follow  such  a  practice,  he  would  go  beyond  the  authority 
vested  in  him  under  the  provisions  of  the  Bankruptcy  Act, 
and  would  get  himself  into  deep  water. 

The  writer  of  this  brief  recalls  a  case  of  an  oil  refinery 
which  was  in  bankruptcy  and  which,  for  a  time,  was  op- 
erated by  a  receiver.  The  exact  name  of  the  case  has 
escaped  me  but  I  believe  it  was  the  case  of  Edington  Oil  & 
Refining  Co.  In  this  case,  the  entire  assets  of  the  bank- 
rupt were  ultimately  sold  for  an  amount  insufficient  to 
satisfy  tax  claims  of  the  State  and  Federal  Government 
in  full,  and  there  was  extended  litigation  between  the  State 
and  Federal  Government  over  the  question  of  liens  and 
rights  of  priority.  Suppose  that  the  receiver  in  this  case 
had  attempted  to  pay  some  of  the  tax  claims  to  have 
avoided  claims  for  penalties.  It  is  not  difficult  to  see  where 
he  would  have  ultimately  found  himself.  We  mention  this 
to  emphasize  the  folly  of  the  contention  of  the  State  that 
the  receiver  should  have  paid  the  tax  claims  to  have 
avoided  the  penalties  in  question.  There  was  no  definite 
way  of  the  receiver  or  referee  knowing  what  the  total 
amount  of  the  tax  claims  filed  in  this  proceeding  would 
ultimately  be  or  what  the  situation  would  be  with  respect 
to  the  amount  of  other  claims  having  priority  under  the 
provisions  of  Section  64-a  of  the  Bankruptcy  Act. 
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Act  of  June  18,  1934. 

The  Act  of  June  18,  1934,  cited  as  authority  for  the 
proposition  that  where  a  receiver  operates  a  business  he 
is  liable  for  the  same  State  taxes  as  though  said  business 
was  being  operated  by  the  individual,  obviously  refers  to 
the  incurring  of  taxes  by  the  receiver  subsequent  to  his 
appointment  and  beginning  with  his  operations,  and  not  to 
the  payment  of  taxes  which  were  incurred  by  the  debtor 
prior  to  the  filing  of  the  petition.  In  speaking  of  the  legis- 
lative history  of  this  Act  and  its  purpose,  the  Supreme 
Court  in  the  case  of  Palmer  v.  Webster  &  Atlas  Nat.  Bank 
of  Boston,  312  U.  S.  156,  61  S.  Ct.  542  at  page  545,  said: 

"The  legislative  history  of  the  Act  discloses  its 
purpose.  The  committee  reports  accompanying  the 
bill  which  became  the  Act  of  1934  state:  'The  pur- 
pose of  this  bill  is  to  subject  businesses  conducted 
under  receivership  in  Federal  Court  to  State  and 
local  taxation  the  same  as  if  such  businesses  were 
being  conducted  by  private  individuals  or  corpora- 
tions.' The  reports  advert  to  the  fact  that  federal 
courts  had  held  a  federal  receiver  operating  a  business 
exempt  from  state  sales  taxes.  They  conclude:  'No 
good  reason  is  pereceived  why  a  receiver  should  be 
permitted  to  operate  under  such  an  advantage  as 
against  his  competitors  not  in  receivership,  and  the 
States  and  local  governments  be  deprived  of  this 
revenue.' 

"What  Congress  intended  was  that  a  business  in 
receivership,  or  conducted  under  court  order,  should 
be  subject  to  the  same  tax  liability  as  the  owner  would 
have  been  if  in  possession  and  operating  the  enter- 
prise." 
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We  do  not  question  the  fact  that  this  Act  makes  it 
encumbent  upon  a  receiver  or  trustee,  who  operates  the 
property  of  a  bankrupt  or  debtor  to  pay  State  taxes  in- 
curred under  and  by  virtue  of  his  operation,  but  this  clearly 
is  distinguished  from  the  payment  of  taxes  which  were 
incurred  by  the  debtor  or  bankrupt  prior  to  the  filing  of 
the  bankruptcy  proceeding. 

We,  therefore,  respectfully  submit  that  the  disallowance 
of  the  penalties  in  question  as  a  claim  in  this  proceeding 
was  justified  under  the  facts  and  law  of  the  case,  and  that 
the  decision  of  the  District  Court  should  be  affirmed. 

Respectfully  submitted, 

Ernest  R.  Utley, 

Counsel  for  Appellee. 
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APPELLANT'S  REPLY   BRIEF. 


To  the  Honorable  Judges  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit: 
Comes  now  the  appellant,   California   State   Board  of 
Equalization,  and  submits  the  following  reply  brief: 

I. 

Appellee's  Reply  Brief  Misstates  Appellant's  Position. 
Appellee's  brief  sets  forth  at  page  2  that  appellant  has 
"conceded  that  the  penalties  are  allowable,  if  at  all,  as 
expenses  of  administration"  and  cites  as  authority  for  that 
statement  Appellant's  Opening  Brief,  page  7.  Reference 
to  Appellant's  Opening  Brief  at  the  page  indicated,  how- 
ever, demonstrates  that  appellant  has  not  made  the  con- 
cession indicated  and  that  the  second  specification  of 
error,  although  it  is  an  alternate  one,  specifically  alleges 
that  the  penalty  items  should  have  been  allowed  as  con- 
tingent claims  pursuant  to  Section  307  of  Chapter  XI  of 


the  Bankruptcy  Act.  Inasmuch  as  Section  307  refers  to 
debts,  demands  or  claims  of  whatever  character  "against 
the  debtor,"  it  is  obvious  that  the  statement  at  page  2 
of  Appellee's  Reply  Brief  is  erroneous. 

Furthermore,  appellee  erroneously  states  at  page  4  of 
his  brief  ''that  appellant  is  not  consenting  to  its  tax  claim 
being  extended,  but  on  the  contrary,  is  insisting  upon 
payment  in  full  including  penalties.  .  .  ."  This  state- 
ment is,  of  course,  contrary  to  the  second  specification  of 
error  set  forth  in  Appellant's  Opening  Brief  at  page  7,  it 
being  expressly  stated  at  that  point  that  appellant  claims 
the  penalty  items  '*as  debts  to  be  extended." 

At  page  8  of  Appellee's  Reply  Brief  it  is  asserted  that 
appellant  is  "contending  for  its  right  of  priority,  not  only 
as  to  the  tax,  but  as  to  penalties  and  interest  as  well." 
This,  of  course,  is  not  so.  To  the  contrary,  the  penalties 
are  claimed  by  appellant  "as  an  expense  of  administration 
or,  in  the  alternative,  as  a  debt  to  be  extended  under  the 
extension  provision  of  Exeter's  plan  of  arrangement." 
(App.  Op.  Br.  p.  18.) 

II. 

Appellee's  Contention  That  Rights  of  Creditors  Are 
Fixed  as  of  the  Date  of  the  Filing  of  the  Petition 
in  Bankruptcy  Is  Pertinent  Only  to  Appellant's 
Second,  Alternative  Specification  of  Error. 

Appellant's  second  specification  of  error  is,  of  course, 
predicated  on  the  theory  that  appellant's  rights,  as  the 
holder  of  a  contingent  claim,  were  fixed  when  Exeter  filed 
its  petition  under  Chapter  XI  of  the  Bankruptcy  Act. 
(Appellee's  Rep.  Br.  p.  2.) 
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III. 
Appellant  Does  Not  Contend  That  Penalties  Owing 
by  a  Bankrupt  Are  Allowable  in  Straight  Bank- 
ruptcy Proceedings  but  Does  Contend  That  Pen- 
alties Owing  by  a  Debtor  Are  Allowable  in 
Chapter  XI  Proceedings  Involving  an  Arrange- 
ment Providing  for  an  Extension  in  Whole  or 
in  Part. 

Appellant's  Opening  Brief,  we  believe,  makes  it  unnec- 
essary to  restate  appellant's  position  regarding  the  inap- 
plicability of  Section  57j  to  Chapter  XI  proceedings  in- 
volving an  arrangement  providing  for  an  extension.  (App. 
Op.  Br.  p.  17.)  However,  inasmuch  as  Appellee's  Reply 
Brief  seems  to  imply,  at  page  3  thereof,  that  Section  302 
of  Chapter  XI  of  the  Bankruptcy  Act  (relied  upon  by 
appellant  to  support  its  contention  that  Section  57j  is  not 
applicable)  is  authority  for  appellee  s  contention  that  pen- 
alties are  not  allowable  pursuant  to  Section  307  as  claimed 
by  appellant,  the  court's  attention  is  directed  to  the  fact 
that  Section  302  specifically  provides  that  the  provisions  of 
Chapters  I  to  VII  of  the  Bankruptcy  Act  (including  Sec. 
57j)  do  not  apply  to  Chapter  XI  proceedings  where  those 
provisions  are  inconsistent  with  the  provisions  of  Chap- 
ter XI. 

No  reply  is  made  to  the  portion  of  Appellee's  Reply 
Brief  commencing  at  page  4  and  continuing  through  page 
7,  inasmuch  as  that  portion  of  Appellee's  Brief  is  predi- 
cated upon  the  erroneous  premise  that  appellant  is  claim- 
ing the  penalties  as  prior  tax  claims  and  not  as  unsecured 
debts  to  be  extended. 


IV. 

Reply    to   the    Portion   of    Appellee's    Brief   Entitled 

"Plan  of  Arrangement." 

Appellee  contends  that  appellant's  failure  "to  elect,  in 
writing,  to  an  extension  of  the  payment"  of  the  penalties 
in  question  makes  the  claim  for  those  penalties  "fall  under 
the  composition  part  of  the  plan"  and  that  we  are,  ac- 
cordingly, not  concerned  with  debts  to  be  extended,  within 
the  purview  of  Section  307.  This  contention,  however, 
ignores  the  fact  that  if  the  penalties  were  not  claimed  as 
debts  to  be  extended,  Section  57j  would  preclude  their 
allowance  to  any  extent  as  debts  of  the  debtor  under  the 
composition  part  of  the  plan.  If  the  penalties  are  allow- 
able at  all  in  this  proceeding  under  Chapter  XI  as  debts 
of  the  debtor  it  must  be  on  the  theory  that  the  penalties 
are  unsecured  debts  and  in  fact  claimed  as  debts  to  be  ex- 
tended. As  we  have  set  forth  above,  although  the  ap- 
pellee appears  to  be  confused  in  this  regard,  the  penalties 
are  claimed  by  appellant  (in  the  ahernative)  as  unsecured 
debts  to  be  extended. 

Appellee  attempts  to  make  capital  of  the  fact  that  ap- 
pellant did  not  specifically  elect  in  writing,  prior  to  the 
confirmation  of  the  instant  plan  of  arrangement,  to  come 
in  under  the  extension  provisions  of  the  plan.  It  is  ob- 
vious, however,  that  such  a  specific  election  would  have 
been  merely  an  idle  act  for,  as  set  forth  in  the  preceding 
paragraph,  appellant  in  fact  had  no  election.  Appellant 
either  came  in  as  an  unsecured  debtor  on  a  debt  to  be 
extended  or  it  did  not  come  in  at  all;  and  having  filed  a 
proof  of  claim,  appellant  must  necessarily  be  deemed  to 
have  consented  to  extended  payment.  It  is  elementary  that 
the  law  does  not  require  idle  acts. 
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Appellee  attempts  to  confuse  the  issue  by  asserting  that 
appellant  is  a  creditor  with  a  right  to  priority  as  a  tax 
claimant  under  Section  64,  and  entitled  to  be  paid  as  such 
imder  subdivision  2  of  Section  337  upon  the  approval  of 
the  plan  but  not  before.  We  are  unable  to  perceive  how 
appellant  can  be  entitled  to  priority  under  Section  64  and 
at  the  same  time  present  a  contingent  claim  under  Section 
307,  which  applies  exclusively  to  debts  to  be  extended. 

As  we  have  stated  above,  appellant  (on  one  alternative 
ground)  is  not  contending  for  priority  of  payment  pur- 
suant to  Section  64  but  for  payment  pursuant  to  Section 
307.  The  case  of  New  York  v.  Saper,  336  U.  S.  328,  69 
Sup.  Ct.  554,  cited  by  appellee,  relates  to  post-bankruptcy 
interest  in  a  straight  bankruptcy  proceeding  and  is  not 
relevant  here.     (See  Appellee's  Rep.  Br.  pp.  8,  9,  11-13.) 

V. 

The  Penalties  Should  Be  Allowed  as  an  Expense  of 
Administration. 

Appellee  contends  at  length  (Appellee's  Rep.  Br.  pp. 
9-11,  13-16)  that  a  receiver  is  not  liable  for  statutory 
penalties  accruing  for  failure  to  file  returns  and  pay  taxes 
admittedly  due,  for  taxable  periods  preceding  the  receiv- 
er's appointment.  Attention,  however,  is  respectfully  di- 
rected to  the  fact  that  the  United  States  Court  of  Appeals 
for  the  Seventh  Circuit  has  held  a  Section  77  railroad- 
debtor  trustee  liable  for  penalties  under  analogous  cir- 
cumstances. 

See, 

In  re  Chicago  &  N.  W.  Ry.  Co.; 
Thomson  v.  Toman,  119  F.  2d  971. 


The  facts  involved  in  the  last  cited  case  can  be  suc- 
cinctly summarized.  Prior  to  the  commencement  of  pro- 
ceedings under  former  Section  71  of  the  Bankruptcy  Act, 
11  U.  S.  C,  A.,  Section  205,  certain  real  property  taxes 
had  become  a  lien  upon  the  railroad-debtor's  property. 
Payment  of  the  taxes,  however,  was  not  required  until  a 
date  subsequent  to  the  commencement  of  the  proceedings 
under  Section  77 ,  and,  accordingly,  the  penalties  for  fail- 
ure to  make  timely  payment  did  not  accrue  and  become 
payable  until  subsequent  to  the  commencement  of  the  Sec- 
tion 77  proceedings  and  the  appointment  of  the  trustee. 
The  court  cited  Boteler  v.  Ingels,  308  U.  S.  57,  60  Sup. 
Ct.  29,  31,  84  Law  Ed.  78  (App.  Op.  Br.  p.  14),  quoted 
the  portion  of  the  decision  in  that  case  which  discusses 
Section  57j  and  the  Act  of  June  18,  1934,  and  concluded 
that  the  trustee  was  liable  for  the  penalties  because  "the 
trustee  could  have  prevented  the  accrual  of  such  penalty." 

As  was  true  in  the  Seventh  Circuit  case,  and  as  is  true 
here  in  the  case  of  appellee-receiver, 

"It  was  the  nonpayment  of  the  tax  by  the  trustee 
which  caused  the  penalty  accrual.  If  this  were  a  case 
of  first  impression,  we  might  hesitate  to  construe  the 
1934  Act  of  Congress  so  broadly  as  to  make  a  trustee 
liable  for  penalties  in  the  instant  case,  but  the  stat- 
ute, as  construed  in  the  Boteler  case,  leaves  us  with- 
out doubt." 

In  re  Chicago  &  N.  IV.  Ry.  Co.,  supra,  119  F.  2d 
971,  972. 
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Conclusion. 

It  is  respectfully  submitted  that  the  foregoing  decision 
of  the  United  States  Court  of  Appeals  for  the  Seventh 
Circuit  should  be  followed  herein  and  the  penalties  in 
question  allowed  as  expenses  of  administration.  In  the 
alternative,  it  is  submitted  that  the  penalties  in  question 
should  be  allowed  as  contingent  claims  pursuant  to  Section 
307  of  Chapter  XI  as  debts  to  be  extended. 

Respectfully  submitted, 

Fred  N.  Howser, 

Attorney  General, 

James  E.  Sabine, 

Deputy  Attorney  General, 

Edward  Sumner, 

Deputy  Attorney  General, 

Attorneys  for  Appellant, 
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California  State  Board  of  Equalization, 
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vs. 


George  T.  Goggin,  Receiver  in  Bankruptcy  of  the  Estate 
of  Exeter  Refining  Company, 

Appellee. 


PETITION  FOR  REHEARING. 


To  the  Honorable  Judges  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit: 

The  undersigned,  your  petitioner,  respectfully  submits 
that  it  has  been  aggrieved  by  an  opinion  of  Your  Honors 
rendered  herein  on  the  28th  day  of  June,  1950,  in  the  re- 
spects hereinafter  set  forth,  and  prays  for  a  rehearing  of 
said  matter : 

1.  The  Court's  holding  that  a  receiver  appointed 
in  proceedings  under  Chapter  XI  of  the  Bankruptcy 
Act  is  not  under  a  duty  to  file  tax  returns  for  the 
debtor's  operations  prior  to  the  commencement  of 
Chapter  XI  proceedings  and  to  make  payment  of  the 
tax  liability  disclosed  by  said  returns  is  contrary  to 
the    decision    of    the    Court    of    Appeals    for    the 
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Seventh  Circuit  in  Thmnson  v.  Toman,  119  F.  2d  971, 
and  will  greatly  hinder  and  interfere  with  not  only 
the  collection  of  State  taxes  but  Federal  taxes  as 
well. 

2.  The  opinion  implies  that  the  filing  of  tax  re- 
turns and  the  payment  of  taxes  attributable  to  the 
debtor's  operations  constitute  no  part  of  the  manage- 
ment of  debtor's  business.  It  is  respectfully  submitted 
in  this  regard  that  the  filing  of  tax  returns  due  after 
the  appointment  of  a  receiver  in  Chapter  XI  proceed- 
ings is  as  much  a  part  of  the  management  of  the 
debtor's  business  as  is  the  payment  of  wages,  rent, 
and  other  similar  items.  See  Sections  959(b)  and 
960,  revised  Title  28,  U.  S.  C.  A. 

3.  It  is  not  the  Board's  position,  as  is  set  forth  in 
paragraph  2,  page  5  of  the  opinion  dated  June  28, 
1950,  that  "since  the  Receiver  conducted  the  debtor's 
business,  by  reason  of  that  fact  alone  he  became  liable 
to  penalties  on  taxes  which  had  accrued  prior  to  the 
inception  of  this  proceeding."  It  is  the  Board's  posi- 
tion that  a  receiver  in  Chapter  XI  proceedings  is  un- 
der a  duty  to  file  returns  for  the  business  he  is  man- 
aging as  the  returns  become  due  after  the  receiver's 
appointment.  And  it  is  the  Board's  position  further, 
for  the  reasons  given  in  the  Briefs  on  file  herein,  that 
a  receiver  should  be  subject  to  penalties  for  his  failure 
to  file  returns  as  they  become  due  after  his  appoint- 
ment, and  to  make  timely  payment  in  the  manner  re- 
quired by  the  pertinent  taxing  statute. 

4.  The  portion  of  the  opinion  holding  that  Section 
57(j)  of  the  Bankruptcy  Act,  11  U.  S.  C.  A.  Section 
93(j),  is  applicable  to  all  debts  claimed  in  Chapter 
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XI  proceedings,  is  contrary  to  the  clear  language  of 
Sections  302  and  307  of  the  Bankruptcy  Act  (11 
U.  S.  C.  A.,  Sections  702  and  707  respectively).  In 
this  regard  see  State  of  Missouri  v.  Earhart,  111  F. 
2d  992,  996,  154  A.  L.  R.  1255,  and  Briefs  hereto- 
fore filed. 

5.  The  impact  of  the  opinion  dated  June  28,  1950, 
upon  the  administration  of  State  and  Federal  taxing 
statutes  with  respect  to  taxpayers  involved  in  Chap- 
ter XI  proceedings  is  of  sufficient  importance  to  war- 
rant a  rehearing  not  only  of  the  matters  heretofore 
presented  in  the  Briefs  on  file  herein,  but  also  of  the 
matters  above  set  forth. 

Wherefore,  petitioner  respectfully  urges  that  a  rehear- 
ing may  be  granted  and  that  the  mandate  of  this  Court 
may  be  stayed  pending  the  disposition  of  this  petition. 

Respectfully  submitted, 

California  State  Board  of 
Equalization, 

By  Fred  N.  Howser, 

Attorney  General, 

James  E.  Sabine, 

Deputy  Attorney  General, 

Edward  Sumner, 

Deputy  Attorney  General, 
Its  Attorneys. 


Certification. 

I,  Edward  Sumner,  Deputy  Attorney  General  of  the 
State  of  California,  an  attorney  regularly  admitted  to 
practice  in  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  do  certify  that  in  my  opinion  the  fore- 
going Petition  for  Rehearing  in  the  case  of  California 
State  Board  of  Equalization,  Appellant,  v.  George  T.  Gog- 
gin,  Receiver  in  Bankruptcy  of  the  Estate  of  Exeter  Re- 
fining Company,  Appellee,  is  well  founded  and  is  not  pre- 
sented for  the  purpose  of  creating  a  delay. 

Edward  Sumner. 
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2  Lomax  Transportation  Go.  vs. 

In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern  Divi- 
sion 

No.  697 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

LOMAX  TRANSPORTATION  COMPANY, 

a  corporation. 

Defendant. 
COMPLAINT 

Comes  now  the  plaintiff,  by  Harvey  Erickson, 
United  States  Attorney  for  the  Eastern  District  of 
Washington,  and  Frank  R.  Freeman,  Assistant 
United  States  Attorney,  and  complains  of  the  de- 
fendant and  for  cause  of  action  alleges : 

I. 

That  on  or  about  April  22,  1946,  Lomax  Fireproof 
Warehouses,  Inc.  changed  its  corporate  name  to 
Lomax  Transportation  Company  and  has  its  regis- 
tered office  at  West  915  Second  Avenue  in  the  City 
of  Spokane,  A¥ashington,  and  Lomax  Transporta- 
tion Company  is  liable  for  all  the  debts,  obligations 
and  contracts  of  the  Lomax  Fireproof  Warehouses, 
Inc. 

II. 

That  on  October  2,  1944,  Lomax  Fireproof  Ware- 
houses, Inc.,  entered  into  Negotiated  Contract  No. 
N66s-231  with  the  United  States  of  America,  where- 
by Lomax  Fireproof  Warehouses,  Inc.,  agreed  to 
store  certain  naval  supplies  belonging  to  the  plain- 
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tiff  for  a  period  beginning  October  2,  1944,  and  end- 
ing June  30,  1945,  in  its  warehouse  at  124  South 
Wall  Street  in  Spokane,  Washington. 

III. 

That  on  or  about  December  26,  1944,  a  fire  oc- 
curred in  the  aforesaid  warehouse  at  124  South 
Wall  Street,  Spokane,  Washington,  which  resulted 
in  destruction  and  loss  to  the  plaintiff's  naval  prop- 
erty to  the  extent  of  $16,415.87. 

IV. 

That  demand  has  been  made  upon  the  defendant 
for  said  sum,  but  the  defendant  has  refused  to  pay 
the  same. 

V. 

That  a  spe<3ial  provision  of  said  contract  pro- 
vided as  follows : 

"4-A.  Contractor  assumes  absolute  responsibility 
for  property  in  his  possession  and  shall  maintain 
Bond  and  Insurance  at  his  own  expense  in  accord- 
ance with  the  State  of  Washington  Warehousing 
Laws. ' ' 

Wherefore,  plaintiff  prays  for  judgment  against 
the  defendant  in  the  sum  of  $16,415.87,  plus  its  costs 
and  disbursements  herein. 

/s/  HARVEY  ERICKSON, 

United  States  Attorney. 
/s/  FRANK  R.  FREEMAN, 

[Endorsed]  :     Filed  November  14,  1947. 

Assistant  U.S.  Attorney. 
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District  Court  of  the  United  States  for  the  Eastern 
District  of  Washington,  Northern  Division 

Civil  Action  File  No.  697 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

LOMAX  TRANSPORTATION  COMPANY, 
a  corporation, 

Defendant. 

SUMMONS  IN  A  CIVIL  ACTION 

To  the  above  named  Defendant: 

You  are  hereby  summoned  and  required  to  serve 
upon  Harvey  Erickson,  United  States  Attorne}^, 
Frank  R.  Freeman,  Assistant  U.S.  Attorney,  j)lain- 
tiff's  attorneys,  whose  address  334  Federal  Build- 
ing, Spokane,  Washington  an  answer  to  the  com- 
plaint which  is  herewith  served  ujDon  you,  within 
20  days  after  service  of  this  summons  upon  you,  ex- 
clusive of  the  day  of  service.  If  you  fail  to  do  so, 
judgment  by  default  will  be  taken  against  you  for 
the  relief  demanded  in  the  complaint. 

A.  A.  La  FRAMBOISE, 
Clerk  of  Court. 

[Seal]     By  /s/EVA  M.  HARDIN, 

Deputy  Clerk. 
Date:   November  14,  1947. 

Note. — This  summons  is  issued  pursuant  to  Rule 
4  of  the  Federal  Rules  of  Civil  Procedure. 
Return  on  service  of  writ  attached. 
[Endorsed] :     Filed  Nov.  17,  1947. 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS 

Comes  now  the  defendant,  Lomax  Transportation 
Company,  a  corporation,  and  moves  the  Court  to 
dismiss  the  above-entitled  action  upon  the  follow- 
ing grounds : 

I. 

That  the  complaint  fails  to  state  a  claim  upon 
which  relief  can  be  granted  in  that  the  defendant 
company  would  only  be  responsible  for  exercise  of 
ordinary  diligence  and  care,  but  would  not  be  re- 
sponsible for  loss  or  damage  to  goods  caused  by  fire, 
act  of  Grod,  or  other  causes  beyond  its  control. 

II. 

That  the  complaint  fails  to  state  a  Icaim  upon 
which  relief  can  be  granted  in  that  it  appears  on 
the  face  of  the  complaint  and  particularly  by  para- 
graph V  that  the  plaintiff  seeks  to  interpret  the 
contract  as  a  w-agering  contract  in  contravention  to 
public  policy  which  precludes  the  defendant  com- 
pany becoming  an  insurer  without  submitting  to  the 
regulations  of  insurance  companies. 

III. 

That  the  complaint  discloses  that  there  is  a  defect 
of  parties  defendant. 
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IV. 

That  the  complaint  discloses  that  the  plaintiff  has 
no  legal  capacity  to  sue  in  that  no  facts  are  alleged 
indicating  a  failure  of  defendant  to  maintain  Bond 
and  Insurance  at  his  own  expense  in  accordance 
with  the  State  of  Washington  Warehousing  Laws. 

V. 

That  the  complaint  discloses  that  the  plaintiff  has 
no  legal  capacity  to  sue  in  that  no  facts  are  alleged 
that  the  defendant  failed  to  operate  as  a  warehouse- 
man in  accordance  with  the  State  of  Washington 
Warehousing  Laws. 

VI. 

That  the  complaint  states  a  claim  which  would  be 
violative  of  defendant's  Constitutional  rights,  par- 
ticularly under  the  Fifth  Amendment  to  the  Con- 
stitution of  the  United  States  Avhich  guarantees  that 
no  person  shall  be  deprived  of  property  without  due 
process  of  law  nor  shall  private  property  be  taken 
for  public  use  without  just  compensation. 
/s/  WILLIAM  V.  KELLEY, 
WITHERSPOON, 

WITHERSPOON  &  KELLEY, 
Attorneys  for  Defendant. 
Service  of  the  foregoing  Motion  to  Dismiss  is 
hereby   acknowledged  this   4th   day   of   December, 
1947. 

/s/  HARVEY  ERICKSON, 

Attorneys  for  Plaintiff. 

[Endorsed]  :     Filed  December  4,  1947. 
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[Title  of  District  Court  and  Cause.] 

ORDER  DENYING  MOTION  TO  DISMISS  AND 
GRANTING  IN  PART  MOTION  TO  MAKE 
MORE  DEFINITE  AND  CERTAIN  OR  FOR 
A  BILL  OF  PARTICULARS 

This  matter  coining  on  for  hearing  before  the 
above-entitled  Court  on  the  8th  day  of  December, 
1947,  and  the  plaintiff  being  represented  by  Frank 
R.  Freeman,  Assistant  United  States  Attorney,  and 
the  defendant  being  represented  by  William  V. 
Kelley,  its  attorney,  and  argument  of  counsel  hav- 
ing been  had  and  the  Court  being  fully  advised  in 
the  premises, 

It  Is  Ordered,  Adjudged  and  Decreed  that  the 
Motion  to  Dismiss  is  denied  with  exception  to  de- 
fendant allowed. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  the  Motion  to  Make  More  Definite  and  Certain 
or  for  a  Bill  of  Particulars  is  granted  as  to  para- 
graph II  of  said  motion  with  leave  to  plaintiff  to 
set  forth  copy  of  said  contract  by  way  of  a  Bill  of 
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Particulars,  and  denied  as  to  the  rest  of  said  motion 
with  exception  to  defendant  allowed. 

Dated  this  9th  day  of  December,  1947. 
/s/  SAM  M.  DRIVER, 

U.S.  District  Judge. 
Presented  by: 

/s/  W.  V.  KELLEY, 

Attorney  for  Defendant. 

Approved  as  to  form : 

/s/  FRANK  R.  FREEMAN, 
Attorney  for  Plaintiff. 

[Endorsed] :     Filed  Dec.  9,  1947. 


[Title  of  District  Court  and  Cause.] 

BILL  OF  PARTICULARS 

Comes  now  the  plaintiff  herein  and  in  compliance 
with  the  order  of  the  Court,  dated  December  9th, 
1947,  sets  forth  the  following  contract  between  the 
United  States  of  America  and  Lomax  Fire  Proof 
Warehouses,  Inc.,  dated  the  2nd  day  of  October, 
1944: 

Negotiated  Contract  No.  N666s-231 
Opening  2  October,  1944 

CONTRACT 

(Supplies) 

Req'n  No.  NT4-64-8052 

Bu.  Supplies  &  Accounts  Station  (666)  Naval 
Supply  Depot 
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App'n  1750803.10  Maintenance,  Bu  SandA,  1945 
Purchasing  Office  Naval  Supply  Depot,  Spokane, 
Washington 

Department.  Navy  Department 
Contractor.  Lomax  Fire  Proof  Warehouses,  Inc. 
Contract  for  Services,  Storage  &  Handling 
Amount,  $  Such  sums  as  may  become  due 
Place  Naval  Supply  Depot,  Spokane,  Washing- 
ton. 

This  Contract,  entered  into  this  second  day  of 
October,  1944,  by  the  United  States  of  America, 
hereinafter  called  the  Government,  represented  by 
the  contracting  office  executing  this  contract,  and 
Lomax  Fire  Proof  Warehouses  Inc.  (i)  a  corpora- 
tion organized  and  existing  under  the  laws  of  the 
State  of  Washington 

(ii)     a  partnership  consisting  of 

(iii)  an  individual  trading  as 
whose  address  is  S.  Wall  Street,  Spokane,  Wash- 
ington hereinafter  called  the  Contractor,  witnesseth 
that  the  parties  hereto,  pursuant  to  the  provisions 
of  the  First  War  Powers  Act,  1941,  do  mutually 
agree  as  follows: 

Article  1. 

Scope  of  this  Contract. — The  Contractor  shall  fur- 
nish and  deliver  all  of  the  articles  and  perform  all 
of  the  services,  described  in  the  schedule,  consisting 
of — sheets  attached  hereto,  for  the  considera- 
tion stated  therein,  free  from  defects  in  material  or 
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workmanship  and  in  strict  accordance  with  the 
specifications  and  drawings  attached  to  or  desig- 
nated in  such  schedule,  all  of  which  are  made  a  part 
hereof.  "General  Specifications  for  Inspection  of 
Material,"  issued  by  the  Navy  Department  July  1, 
1941,  shall  also  form  a  part  of  this  contract.  The 
rights  and  obligations  of  the  parties  hereto  shall  be 
subject  to  the  provisions  contained  in  Articles  1  to 
18  of  this  contract,  such  "General  Specifications  for 
Inspection  of  Material, ' '  .and  the  provisions  of  the 
attached  schedule.  In  the  event  of  any  inconsistency 
between  the  provisions  of  the  said  articles  or  such 
"General  Specifications  for  Inspection  of  Material,'' 
and  the  provisions  of  the  attached  schedule,  the  pro- 
visions of  the  attached  schedule  shall  be  deemed  to 
control  to  the  extent  of  such  inconsistency. 

Deliveries  shall  be  made  as  stated  in  the  attached 
schedvile. 

All  shipments  by  the  Contractor  shall  be  marked 
by  the  Contractor  in  accordance  with  provisions  of 
"Navy  Shipment  Marking  Handbook,"  issued  by 
the  Navy  Department,  Bureau  of  Supplies  and  Ac- 
counts. 

Article  2. 

Changes. — The  specifications,  drawings,  or  de- 
signs applicable  to  any  of  the  items  covered  by  this 
contract  (and  also,  in  the  case  of  spare  parts,  the 
quantities  or  designations),  or  any  provisions  Avith 
respect  to  the  method  of  shipment  or  packaging  or 
the  place  of  delivery,  may  be  changed  at  any  tim.e 
by  the  contra-cting  officer  by  written  notice  given  to 
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the  Contractor.  Any  such  change  may  be  made  with- 
out notice  to  the  sureties,  if  any,  and  the  Contrac- 
tor shall  give  effect  to  such  change  without  delay. 
If  any  such  change  so  ordered  shall  involve  an  in- 
crease or  decrease  in  the  amount  or  character  of  the 
work  to  be  done  under  this  contract  or  in  the  time 
required  for  its  performance,  an  equitable  adjust- 
ment shall  be  made  in  the  contract  price  and  in  such 
other  provisions  of  the  contract  as  may  be  necessary 
and  the  contract  shall  be  modified  in  writing  ac- 
cordingly. Any  claim  for  adjustment  under  this  Ar- 
ticle must  be  asserted  within  10  days  from  the  date 
the  change  is  ordered :  Provided,  how^ever,  That  the 
contracting  officer,  if  he  determines  that  the  facts 
justify  such  action,  may  receive,  consider,  and  ad- 
just any  such  claim  asserted  at  any  time  prior  to 
the  date  of  final  settlement  of  the  contract.  In  the 
event  of  the  failure  of  the  parties  to  agree  upon  the 
adjustment  to  be  made,  the  dispute  shall  be  deter- 
mined in  accordance  with  the  Article  hereof  en- 
titled "Disputes,"  but  nothing  contained  in  this  Ar- 
ticle shall  excuse  the  Contractor  from  giving  imme- 
diate effect  to  any  change. 

Article  3. 
Extras. — Except  as  otherwise  herein  provided,  no 
charge  for  extras  will  be  allowed  unless  the  same 
have  been  ordered  in  writing  by  the   contracting 
officer  and  the  price  stated  in  such  order. 
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Article  4. 

Increase  or  decrease. — Unless  otherwise  specified, 
any  variation  in  the  quantities  herein  called  for,  not 
exceeding  10  percent,  will  be  accepted  as  a  compli- 
ance with  the  contract,  when  caused  by  conditions  of 
loading,  shipping,  packing,  or  allowances  in  manu- 
facturing processes,  and  payments  shall  be  adjusted 
accordingly. 

Article  5. 

Inspection. — (a)  All  material  and  workmanship 
shall  be  subject  to  inspection  and  test  by  the  Gov- 
ernment during  manufacture,  when  practicable,  and 
at  all  other  times  and  places.  In  case  any  articles 
are  defective  in  material  or  workmanship,  or  other- 
wise not  in  conformity  with  the  specification  re- 
quirements, the  Government  shall  have  the  right  to 
reject  such  articles  or  require  their  correction  or  re- 
placement. Rejected  articles,  or  articles  requiring 
correction,  shall  be  removed  by  and  at  the  expense 
of  the  Contractor  promptly  after  notice  so  to  do 
and  shall  not  be  used  until  corrected,  reinspected 
and  passed  by  the  Government.  Rejected  articles 
not  suitable  for  correction  shall  be  so  segregated  by 
the  Contractor  as  to  preclude  the  possibility  of  use 
under  this  contract.  In  the  event  public  necessity 
requires  the  use  of  materials  or  supplies  which  are 
defective  in  material  or  workmanship  or  not  in  ac- 
cordance with  the  specifications,  payment  therefor 
shall  be  made  at  a  proper  reduction  in  price. 

(b)     All  inspections  and  tests  by  the  Government 
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shall  be  performed  in  such  a  manner  as  not  to  delay 
the  work  unduly.  Special  and  performance  tests 
shall  be  as  described  herein  and  in  the  specifica- 
tions. If  any  inspection  and  test  is  made  on  the 
premises  of  the  Contractor  or  a  subcontractor,  the 
Contractor  shall  provide  a  complete  inspection  sys- 
tem acceptable  to  the  Government's  inspectors  and 
all  reasonable  facilities  and  assistance  for  the  safety 
and  convenience  of  the  inspectors  in  the  perform- 
ance of  their  duties.  In  the  event  articles  are  not 
ready  at  the  time  inspection  is  requested  by  the  Con- 
tractor, the  Government  may  charge  to  the  Contrac- 
tor any  additional  cost  of  inspection  and  test. 

(c)  Final  inspection  will  be  made  at  the  point 
of  delivery,  unless  otherwise  stated.  Final  inspec- 
tion and  acceptance  shall  be  conclusive  except  as 
regards  latent  defects  or  fraud. 

Article  6. 

Responsibility  for  supplies  tendered. — The  Con- 
tractor shall  be  responsible  for  the  articles  covered 
by  this  contract  until  they  are  delivered,  and  the 
Contractor  shall  bear  all  risk  on  rejected  articles 
after  notice  of  rejection.  Where  final  inspection  is 
at  point  of  origin  but  delivery  by  the  Contractor  is 
at  some  other  point,  the  Contractor's  responsibility 
shall  continue  until  delivery  is  accomplished. 

Article  7. 

Payments. — The  Contractor  shall  be  paid,  upon 
the   submission    of   properly    certified    invoices    or 
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vouchers,  the  prices  stipulated  herein  for  articles 
delivered  and  accepted  or  services  rendered,  less  de- 
ductions, if  any,  as  herein  provided.  Unless  other- 
wise specified  in  this  contract,  payments  will  be 
made  on  partial  deliveries  accepted  by  the  Govern- 
ment when  the  amount  due  on  such  deliveries  so 
warrants;  or,  when  requested  by  the  Contractoi', 
l)a3anents  for  accepted  partial  deliveries  shall  he 
made  whenever  such  payments  would  equal  or  ex- 
ceed either  $1,000  or  50  percent  of  the  total  amount 
of  the  contract. 

Article  8. 

Federal  excise  taxes. — (a)  Except  as  otherwise 
indicated  in  this  contract,  the  lorices  stated  herein 
exclude  all  Federal  excise  taxes  in  effect  at  the  date 
of  this  contract  and  directly  applicable  to  the  com- 
pleted supplies  or  work  covered  hereby,  and  upon 
the  request  of  the  Contractor,  the  Government  will 
issue  appropriate  tax-exemption  certificates  with  re- 
spect to  such  excluded  Federal  excise  taxes. 

(b)  The  prices  stated  herein  include  all  other 
Federal  taxes  in  effect  at  the  date  of  this  contract 
and  incurred  in  performance  hereof,  including  (i) 
all  Federal  excise  taxes  upon  or  with  respect  to  ma- 
terials entering  into  the  production  of  such  supplies 
or  work,  or  used  or  consumed  in  connection  with  tlie 
jDroduction  thereof,  (ii)  all  Federal  excise  taxes 
upon  transiDortation  charges,  and  (iii)  all  other 
Federal  taxes  in  effect  at  the  date  of  this  contract. 
If,  after  the  date  of  this  contract,  the  Federal  Gov- 
ernment shall  impose  or  increase  the  rate  of  any 
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tax,  duty,  impost,  excise  or  sale,  use,  transportation, 
occupational,  gross-receipts  tax,  or  any  other  sim- 
ilar tax  or  charge,  other  than  a  tax  upon  the  income 
of  the  Contractor,  directly  applicable  to  the  supplies 
of  work  covered  hereby  or  to  the  materials  used  in 
the  production  of  such  supplies  or  work,  or  to  the 
importation,  transportation,  production,  processing, 
manufacture,  construction,  sale  or  use  of  such  sup- 
plies, work,  or  materials,  which  tax  or  charge  must 
be  borne  by  the  Contractor  because  of  a  specific  con- 
tractual obligation  or  by  operation  of  law,  then  (1) 
the  prices  stated  herein  will  be  accordingly  increased 
and  any  amount  due  to  the  Contractor  as  a  result 
of  the  increase  in  such  prices  will  be  charged  to  the 
Government  and  entered  upon  invoices  as  a  separate 
item,  or  (2)  at  its  option,  the  Government  in  lieu 
of  payment  of  such  increase  will  issue  to  the  Con- 
tractor appropriate  tax-exemption  certificates  or 
furnish  other  proof  of  exemption  with  respect  to 
such  tax  or  charge. 

(c)  If  the  Contractor  is  relieved  from  the  pay- 
ment of  any  Federal  tax  or  charge  or  portion  there- 
of included  in  the  prices  stated  herein,  by  reason 
of  the  decrease  or  elimination  of  such  tax,  the  Con- 
tractor shall  promptly  submit  to  the  contracting 
officer  a  statement  showing  the  amount  of  such  de- 
crease or  elimination,  and  the  prices  shall  be  ad- 
justed to  reflect  such  decrease  or  elimination  as 
agreed  to,  or  in  the  event  of  failure  to  agree,  as  de- 
termined by  the  contracting  officer,  and  the  contract 
shall  be  modified  accordingly. 


16  Lomax  Transportation  Co.  vs. 

Article  9. 

Transfer  of  contract  and  assignment  of  claims. — 
(a)  Neither  this  contract  nor  any  interest  herein 
nor  any  claim  arising  Jiereunder,  except  as  other- 
wise provided  in  this  Article,  shall  be  transferred 
by  the  Contractor  to  any  party  or  parties. 

(b)  If  this  contract  is  not  classified  as  "confi- 
dential" or  "secret,"  and  if  the  contract  provides 
for  pajTiients  aggregating  $1,000  or  more,  claims 
for  moneys  due  or  to  become  due  to  the  Contractor 
from  the  Government  arising  out  of  this  contract 
may  be  assigned  to  any  bank,  trust  company,  or 
other  financing  institution,  including  any  Federal 
lending  agency.  Any  such  assignment  shall  cover 
all  amomits  payable  under  this  contract  and  not  al- 
ready paid,  shall  not  be  subject  to  further  assign- 
ment, and  shall  not  be  made  to  more  than  one  party, 
except  that  any  such  assignment  may  be  made  to 
one  party  as  agent  or  trustee  for  two  or  more  par- 
ties participating  in  the  financing  of  this  contract. 
In  the  event  of  any  such  assigimient,  the  assignee 
thereof  shall  file  written  notice  of  the  assignment 
together  ^^dth  a  true  copy  of  the  instrument  of  as- 
signment with  (1)  the  General  Accounting  Office  of 
the  Government,  (2)  the  contracting  officer,  (3) 
the  surety  of  sureties  upon  the  bond  or  bonds,  if 
any,  in  connection  with  this  contract,  and  (4)  the 
disbursing  officer  designated  to  make  payments  un- 
der this  contract. 

(c)  Payments  to  an  assignee  of  any  claims  aris- 
ing under  this  contract  shall  not  be  subject  to  re- 
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duction  or  set-off  for  an  indebtedness  of  the  Con- 
tractor to  the  United  States  arising  independently  of 
this  contract. 

(d)     Information  contained  in  plans,   specifica- 
tions, or  any  similar  document,  relating  to  the  work 
under  this  contract  and  marked  ''secret,"  "confi- 
dential," or  "restricted,"  shall  not,  in  connection 
with  the  assignment  of  any  claim  under  the  con- 
tract, be  communicated,   transmitted,   or  disclosed 
to  any  person  not  otherwise  entitled  to  receive  it, 
except  with  the  prior  consent  of  the  contracting' 
officer  or  his  duly  authorized  representative  in  each 
instance. 

Article  10. 

Termination  for  default  in  delivery  of  articles  or 
m  performance  of  services—The  Government  may 
by  written  notice  to  the  Contractor,  terminate  thij 
<^ontract  as  to  all  or  any  portion  of  the  articles  not 
already  delivered  or  as  to  services  not  already  per- 
formed whenever  the  Contractor  fails  to  deliver  any 
of  the  articles  or  to  perform  any  of  the  services 
herein  provided  to  be  furnished  or  performed,  with- 
in the  time  specified  herein  or  any  extension  there- 
of, and  in  the  event  of  such  termination  the  Gov- 
ernment, in  addition  to  any  other  remedies  which  it 
may  have,  may  procure  similar  articles  or  obtain 
similar  services  elsewhere  and  the  Contractor  shall 
be  liable  to  the  Government  for  any  excess  cost  oc- 
casioned the  Government  thereby;    Provided,  how- 
ever, That  the  contract  may  not  be  terminated  mider 
this  Article  and  the  Contractor  shall  not  ])e  char-od 
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with  any  liabilit}"  for  failure  or  delay  in  delivery 
or  performance  when  such  failure  or  delay  is  due 
to  causes  beyond  the  control  and  without  the  fault 
or  negligence  of  Contractor,  including  but  not  re- 
stricted to  (1)  acts  of  God  or  of  the  public  enemy, 
(2)  acts  of  the  Government  of  the  United  States  or 
any  State  or  political  subdivision  thereof,  (3)  tires, 
floods,  explosions,  earthquakes,  or  other  catastro- 
phes, (4)  epidemics,  (5)  Quarantine  restrictions, 
(6)  strikes,  (7)  freight  embargoes,  (8)  unusually 
severe  weather,  (9)  inability  of  the  Contractor  to 
obtain  equipment  or  material  due  to  the  operation 
of  governmental  priorities,  preferences  or  alloca- 
tions of  equipment  or  material,  and  (10)  delays  of 
a  subcontractor  or  supplier  in  furnishing  material 
or  supplies  owing  to  causes  beyond  the  control  and 
without  the  fault  or  negligence  of  such  subcontrac- 
tor or  supplier,  including  but  not  restricted  to  the 
foregoing  enumeration,  unless  the  contracting  offi- 
cer shall  determine  that  the  materials  or  supplies 
to  be  furnished  under  the  subcontract  are  procurable 
from  other  sources  and  shall  have  ordered  the  Con- 
tractor to  procure  such  materials  or  sujDplies  from 
other  sources ;  And  provided.  That  the  Contractor 
shall  notify  the  contracting  officer  in  writing  of  the 
cause  of  any  such  excusable  failure  or  delay  within 
twenty  (20)  days  from  the  beginning  thereof  or 
within  such  longer  period  as  the  contracting  officer 
shall,  prior  to  the  date  of  final  settlement  of  the 
contract,  specify  for  givmg  of  such  notice.  Promptly 
on  receipt  of  such  notice,  the  contracting  officer  shall 
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ascertain  the  facts  and  extent. of  the  failure  or  de- 
lay, and  if  he  shall  find  that  the  failure  or  delay 
was  occasioned  by  causes  beyond  the  control  and 
without  the  fault  or  negligence  of  the  Contractor, 
he  shall  accordingly  extend  the  time  of  delivery  or 
performance  or  otherwise  revise  the  delivery  sched- 
ule. The  finding  of  fact  of  the  contracting  officer 
shall  be  final  and  conclusive,  subject  only  to  appeal 
within  thirty  (30)  days  by  the  Contractor  to  the 
Secretary  of  the  Navy  or  his  duly  authorized  repre- 
sentative, whose  decision  on  such  appeal,  as  to  the 
facts  and  extent  of  the  failure  or  delay,  shall  be  final 
and  conclusive. 

For  necessary  services  as  may  be  required  for  the 
balance  of  the  fiscal  year  1945,  beginning  2  October 
1944  and  ending  30  June  1945  in  connection  with 
warehousing  Navy  Stores. 

1.     Such  services  and  materials,  including,   but 
not  by  way  of  limitation,  warehousing  space,  neces- 
sary to  properly  remove  from  cars,  carry  to  place 
of  rest,  store  in  clean,  dry  and  safe  manner,  and  re- 
move from  place  of  storage  F.O.B.  cars,  as  required. 
Estimated  quantity  of  stores  2,500,000  lbs. 
Estimated  quantity  of  storage  space  is  from  40,000 
to  75,000  sq.  ft.  located  in  warehouses  of  Lomax  Fire 
Proof  Warehouses  at  124  S.  Wall  Street  and  1208 
Ide  Street,  Spokane,  Washington. 
2.     Rates,  bulk  material. 

A.     $.125  per  hundred  weight  for  first  month 
storage,  including  removal  from  car  to  ware- 
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house  and  place  of  rest,  and  including  moving 
out  of  warehouse  F.O.B.   car. 

B.  $.035  per  hundred  weight  per  month 
thereafter  for  dead  storage. 

3.  Rates,  palletized  material. 

A.  $.11  per  hundred  weight  for  first  month 
storage,  including  removal  from  car  to  ware- 
house and  place  of  rest,  and  including  moving 
out  of  w^arehouse  F.O.B.   car. 

B.  $.03  per  hundred  weight  per  month 
thereafter  for  dead  storage. 

4.  Special  Provisions. 

A.  Contractor  assumes  absolute  responsibil- 
ity for  property  in  his  possession  and  shall 
maintain  Bond  and  Insurance  at  his  own  ex- 
pense in  accordance  with  the  state  of  Washing- 
ton Warehousing  Laws. 

B.  Contractor  agrees  to  promptly  remove 
from  cars  and  store,  or  remove  from  storage 
and  load  in  cars,  materials  at  an  estimated  rate 
of  six  carloads  per  day  at  each  warehouse.  The 
Contractor  will  not  be  required  to  handle  more 
than  twelve  carloads  per  day,  either  unloading 
or  loading,  unless  by  prior  agreement  with  the 
Supply  Officer  in  Command  or  Stores  Officer, 
Naval  Supply  Depot,  Spokane,  Washington 

In  the  event  the  contractor  fails  to  locate 
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shipment  for  unloading  or  to  load  outgoing  cars 
promptly  and  demurrage  accrues,  it  shall  be 
for  the  account  of  the  contractor. 

C.  The  contractor  shall  furnish  to  the  Sup- 
ply Officer  in  Command,  Naval  Supply  Depot, 
Spokane,  AVashington,  Bonded  Warehouse  Re- 
ceipts for  all  materials  in  storage. 

D.  The  Supply  Officer  in  Command,  Naval 
Supplv  Depot,  Spokane,  Washington,  shall  fur- 
nish the  contractor  with  Government  Bills  of 
Lading  covering  outgoing  material  as  authority 
to  make  shipment. 

E.  Any  wooden  pallets  w^hich  are  not  util- 
ized in  making  shipments  shall  remain  the 
property  of  the  Navy  and  be  made  available 
for  pickup  by  Naval  Supply  Depot,  Spokane. 

Inspection 

The  Supply  Officer  in  Command,  Naval  Supply 
Depot,  Spokane,  Washington,  or  designated  repre- 
sentatives, may,  at  any  time,  during  life  of  contract, 
inspect  storage  conditions  to  see  that  they  conform 
with  terms  of  contract. 

Invoices 

Submit  properly  certified  invoices  in  triplicate 
to  the  consignee,  monthly,  in  accordance  witli  at- 
tached instructions. 
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Clauses 

The  attached  sheet  entitled  ''Uncertain  and  Vary- 
ing Needs  of  the  Navy"  form  a  part  of  this  con- 
tract. 

The  Naw  reserves  the  right  to  terminate  the  con- 
tract upon  thirty  days  written  notice  to  the  Con- 
tractor. 

Uncertain  and  Varying  Needs  of  the  Navy 

The  uncertain  and  varying  needs  of  the  Navy  (or 
Government)  make  it  impossible  to  determine  the 
quantity  or  quantities  of  the  articles  and  material 
described  herein  that  may  be  required  during  the 
contemplated  period  of  the  contract.  Estimated 
quantities  are  stated  for  information  only.  It  is 
mutually  understood  and  agreed  that  the  Govern- 
ment will  order  and  the  contractor  will  deliver  the 
quantities  of  the  kinds  of  articles  and  materials  de- 
scribed in  the  specifications  that  in  the  judgment 
of  the  ordering  office  may  be  required  during  the 
contract  period,  except  as  may  be  otherwise  indi- 
cated in  the  bid.  These  supplies  will  be  ordered 
from  time  to  time  during  the  life  of  the  contract 
in  such  quantities  for  delivery  in  such  forms  and 
to  such  x)laces  provided  for  by  the  contract  as  the 
needs  of  the  Naval  Service  requires.  Bids  made 
with  the  proviso  that  the  total  deliveries  will  not 
exceed  a  certain  specified  quantity  will  be  consid- 
ered, but  the  right  is  reserved  to  reject  any  bid 
which  provides  that  the  Government  shall  guar- 
antee to  take  any  definite  quantity. 
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Additional  Applicable  Clause 

Contract  Proviso 

Article  e Overtime  compensation  of 

laborers  and  mechanics.— This  contract  is  subject 
to  the  provisions  of  Section  303  of  the  Second  Sup- 
plemental National  Defense  Appropriation  Act, 
1941  (Public  No.  781,  76th  Congress),  approved  Sep- 
tember 9,  1940. 

Forward  invoice  in  triplicate  (original  and  two 
copies)  to  the  Supply  Officer  in  Command,  Naval 
Supply  Depot,  Spokane,  Washington.  The  original 
is  to  have  an  autographic  signature.  The  signature 
on  the  duplicate  invoice  may  be  typed  or  stamped. 
All  copies  of  invoice  are  to  bear  the  Navy  Order 
number  and  be  certified  as  follows  : 

"I  certify  that  the  above  bill  is  correct  and  just; 
that  payment  therefor  has  not  been  received;  that 
all  statutory  requirements  as  to  American  produc- 
tion and  labor  standards,  and  all  conditions  of  pur- 
chase applicable  to  the  transactions  have  been  com- 
plied with;  and  that  state  or  local  sales  taxes  are 
not  included  in  the  amounts  billed." 


By 


Company  Name 


Official  title  as  Mgr.,  etc. 


Article  11. 
Termination  for  convenience  of  the  Government. 
—The  Government  may,  by  written  notice  to  the 
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Contractor,  terminate  this  contract  as  to  all  or  any 
portion  of  the  articles  not  already  delivered  or  as 
to*  services  not  already  performed,  whenever  the 
contracting  officer  shall  determine  that  such  ter- 
mination is  for  the  best  interest  of  the  Government. 
Such  termination  shall  become  effective  on  the  date 
specified  in  such  notice,  which  date  shall  not  be 
earlier  than  10  days  after  the  date  of  receipt  thereof 
by  the  Contractor.  In  the  event  of  such  termination, 
the  Government  shall  pay  to  the  Contractor  within 
a  reasonable  time  (1)  an  amount  equivalent  to  the 
aggregate  of  the  unit  prices,  as  specified  in  the  con- 
tract, for  services  i3erformed  and  for  articles  com- 
pleted and  delivered  and  accepted  by  the  Govern- 
ment and  not  previously  paid  for,  and  (2)  an 
amount  representing  fair  compensation  to  the  Con- 
tractor, with  due  regard  to  the  amounts  alreadj^  paid 
to  it  or  to  be  paid  under  (1)  hereof  and  to  its 
costs,  expenditures,  liabilities,  commitments,  work 
and  expenses  of  settlement,  and  including  such  al- 
lowance for  profit  as  is  reasonable  under  all  the  cir- 
cumstances :  Provided,  however,  That  the  total  sum 
to  be  paid  to  the  Contractor  in  the  event  of  such 
termination  shall  not  exceed  the  total  contract  price 
for  full  performance  of  the  contract.  In  the  event 
of  failure  of  the  parties  to  agree  upon  the  amount 
to  be  payable  hereunder,  such  amount  shall  be  de- 
termined in  accordance  with  the  Article  hereof  en- 
titled "Disputes." 

Article  12.  d 

Patents. — The  Contractor  shall  hold  and  save  the 
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Government,  its  officers,  agents,  servants,  and  em- 
ployees, harmless  from  patent  liability  of  any  na- 
ture or  kind,  including  costs  and  expenses,  for  or  on 
account  of  any  patented  or  unpatented  invention 
made  or  used  in  the  performance  of  this  contract, 
including  the  use  or  disposal  thereof  by  or  on  behalf 
of  the  Government:  Provided,  That  the  foregoing 
shall  not  apply  to  inventions  covered  by  applications 
for  United  States  Letters  Patent  which,  on  the  date 
of  execution  of  this  contract,  are  being  maintained 
in  secrecy  under  the  provisions  of  Title  35,  U.S. 
Code  (1940ed.),  Section  42,  as  amended. 

Article  13. 

Walsh-Healy  Act. — If  this  contract  is  for  a  defi- 
nite amount  in  excess  of  $10,000  or  for  an  indefinite 
amount  which  may  exceed  $10,000,  there  are  hereby 
incorporated  herein  by  reference  the  representa- 
tions and  stipulations  pursuant  to  Public  Act  No. 
846,  74th  Congress,  known  as  the  Walsh-Healy  Pub- 
lic Contracts  Act,  as  set  forth  in  Article  1  of  Par.  I 
of  Regulations  No.  504,  issued  by  the  Secretary  of 
Labor  pursuant  to  such  Act,  as  from  time  to  time 
amended. 

Article  14 

Officials  not  to  benefit. — No  Member  of  or  Dele- 
gate to  Congress  or  Resident  Commissioner  shall 
be  admitted  to  any  share  or  part  of  this  contract 
or  to  any  benefit  that  may  arise  therefrom,  but  this 
provision  shall  not  be  construed  to  extend  to  this 
contract  if  made  with  a  corporation  for  its  general 
benefit. 
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Article  15. 

Covenant  against  contingent  fees. — The  Contrac- 
tor warrants  that  he  has  not  employed  any  person 
to  solicit  or  secure  this  contract  upon  any  agree- 
ment for  a  commission,  percentage,  brokerage,  or 
contingent  fee.  Breach  of  this  warranty  shall  give 
the  Government  the  right  to  annul  the  contract,  or, 
in  its  discretion,  to  deduct  the  contract  price  or  con- 
sideration the  amount  of  such  commission,  per- 
centage, brokerage,  or  contingent  fees.  This  war- 
ranty shall  not  apply  to  commissions  payable  by 
contractors  upon  contracts  or  sales  secured  or  made 
through  bona  fide  established  commercial  or  selliTig 
agencies  maintained  by  the  Contractor  for  the  pur- 
pose of  securing  business. 

Article  16. 

On  discrimination  in  employment. — The  Contrac- 
tor, in  performing  the  work  required  by  this  con- 
tract, shall  not  discriminate  against  any  worker  be- 
cause of  race,  creed,  color,  or  national  origin.  The 
Contractor  further  agrees  that  each  subcontract 
made  under  this  contract  will  contain  a  similar 
provision   with    respect    to    nondiscrimination. 

Article  17. 

Disputes. — Except  as  otherwise  specifically  pro- 
vided in  this  contract,  all  disputes  concerning  ques- 
tions of  fact  arising  under  this  contract  shall  ]ye  de- 
cided by  the  contracting  officer,  subject  to  written 
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appeal  by  the  Contractor  within  30  days  to  the  Sec- 
retary of  the  Navy  or  his  duly  authorized  represen- 
tative, whose  dccii^  ,::il  and  conclusive 
upon  the  parties  hereto.  In  the  meantime  the  Con- 
tractor shall  diligently  proceed  with  performance. 

Article  18. 

Definitions. — (a)  The  Term  ''Secretary  of  the 
Navy,"  as  used  herein,  shall  mean  the  Secretary, 
Under  Secretary,  or  any  Assistant  Secretary  of  the 
Navy,  and  the  term  "his  duly  authorized  representa- 
tive" shall  mean  any  person  authorized  to  act  for 
him  other  than  the  contracting  officer. 

(b)  The  term  "contracting  officer,"  as  used 
herein,  shall  include  his  duly  appointed  successor  or 
his  authorized  representative. 

In  Witness  Whereof,  the  parties  hereto  have  ex- 
ecuted this  contract  as  of  the  day  and  year  first 
above  written. 

THE  UNITED  STATES  OF 
AMERICA, 

/s/  J.  BALL 

By  J.  BALL,  Captain  (SC)  USN 
Supply  Officer  in  Command 
(Official  title) 

LOMAX  FIRE  PROOF 
WAREHOUSES,  INC. 

(Contractor) 
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By    /s/  J.  M.  LOMAX 

President 

(Official  title) 
S.  124  Wall  Street, 
Spokane,  Wn. 

(Business  address) 
Two  witnesses: 

/s/  HELEN  FEEGUSON 
/s/  B.  C.  REDHEAD 

I,  W.  W.  Witlierspoon,  certify  that  I  am  the 
Secretary  of  the  corporation  named  as  contractor 
herein;  that  J.  M.  Lomax  who  signed  this  contract 
on  behalf  of  the  contractor,  was  then  President  of 
said  corporation ;  that  said  contract  was  duly  signed 
for  and  in  behalf  of  said  corporation  by  authority 
of  its  governing  body,  and  is  within  the  scope  of  its 
corporate  powers. 

[Corporate  Seal] 

s/  W.  W.  WITHERSPOON 

Dated  this  16th  day  of  December,  1947. 
/s/  HARVEY  ERICKSON, 
U.S.  Attorney. 

/s/  FRANK  B.  FREEMAN, 

Assistant  U.S.  Attorney. 

[Endorsed] :     Filed  December  16,  1947. 
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[Title  of  District  Court  and  Cause.] 

ORDER  FOR  PRE-TRIAL  CONFERENCE 
UNDER  RULE  16 

To:  Harvey  Erickson,  United  States  Attorney,  for 
plaintiff,  Federal  Building,  Spokane  6,  Wash- 
ington; AVitherspoon,  Witherspoon  &  Kelley, 
1114  Old  National  Bank  Building,  Spokane  8,' 
Washington,  Attorneys  for  defendant. 

By  virtue  of  Pre-trial  Rule  16  of  the  Rules  of 
Civil  Procedure  for  the  District  Courts  of  the 
United  States,  you  are  hereby  directed  to  appear 
before  the  undersigned  Judge  of  the  above  entitled 
Court  on  Wednesday,  February  25,  1948,  at  10:00 
o'clock,  a.m.,  in  the  Judge's  Chambers,  in  the  Post 
Office  Building,  at  Spokane,  Washington,  to  con- 
sider : 

(1)  The  simplification  of  the  issues. 

(2)  The  necessity  or  desirability  of  amendments 
to  the  pleadings. 

(3)  The  possibility  of  obtaining  admissions  of 
fact  and  of  documents  which  will  avoid  unnecessary 
proof. 

(4)  The  limitation  of  expert  witnesses. 

(5)  Such  other  matters  as  may  be  of  aid  in  the 
disposition  of  the  action. 

The  Clerk  of  this  Court  is  directed  to  forthwith 
serve  this  order  upon  the  above  named  parties  by 
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mailing  a  copy  thereof  to  their  attorneys  at  the 
addresses  disclosed  by  the  record  herein. 
Dated  this  11th  day  of  February,  1948. 

/s/  SAM  M.  DRIVER, 

United  States  District  Judge. 

Copy  mailed  counsel  2/11/48. 

[Endorsed]  :     Filed  February  11,  1948. 


[Title  of  District  Court  and  Cause.] 

ORDER  ON  PRE-TRIAL  CONFERENCE 

Pursuant  to  an  order  for  pre-trial  conference 
under  Rule  16  of  the  Rules  of  Civil  Procedure  for 
the  District  Courts,  this  cause  came  on  for  hearing 
on  the  25th  day  of  February,  1948,  Harvey  Erick- 
son,  appearing  as  Attorney  for  the  Plaintiff,  and 
William  V.  Kelley  appearing  as  Attorney  for  the 
Defendant. 

Defendant  admits  paragraph  1  of  plaintiff's  com- 
plaint and  it  is  stipulated  that  the  defendant  is  a 
corporation  organized  mider  the  laws  of  the  State 
of  Washington. 

It  is  stipulated  that  either  party  may  offer  in 
evidence  the  contract  a  copy  of  which  is  attached 
to  the  biU  of  particulars  on  file  herein,  without  ob- 
jection to  its  authenticity. 

Defendant's  oral  motion  to  amend  its  answer  is 
granted  and  said  defendant  is  allowed  two  (2) 
weeks  in  w^hich  to  file  said  amended  answer. 
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It  is  ordered  that  this  pre-trial  conference  be,  and 
the  same  is  hereby  continued  to  March  29,  1948,  at 
10  a.m. 

Dated  this  25th  day  of  February,  1948. 

/s/  SAM  M.  DRIVER, 
U.  S.  Judge. 

Copies  mailed  Feb.  25,  1948. 

[Endorsed]:     Filed  February  25,  1948. 


[Title  of  District  Court  and  Cause.] 

AMENDED  ANSWER 

Comes  now  the  defendant,  Lomax  Transportation 
Company,  a  corporation,  by  its  attorneys,  and  with 
leave  of  Court  for  an  amended  answer  to  plaintiff's 
complaint  admits,  denies  and  alleges  as  follows: 

I. 

Admits  paragraph  I. 

II. 

Admits  paragraph  II. 

III. 

Answering  paragraph  III,  admits  that  a  fire  oc- 
curred without  any  negligence  on  the  part  of  defend- 
ant at  the  time  and  place  alleged  and  denies  each 
and  every  other  allegation,  matter  and  thing  therein 
alleged  and  further  alleges  that  within  a  short  time 
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after  the  occurrence  of  said  fire,  a  Navy  Board 
of  Inquiry  on  behalf  of  plaintiff  investigated  the 
causes  of  said  fire  and  found  there  was  no  apparent 
negligence  on  the  part  of  the  defendant  and  that 
recovery  from  the  defendant  under  the  insurance 
alleged  in  Article  10,  Paragraph  4,  Special  Provi- 
sions, Sub-division  A,  of  the  contract  set  forth  in 
plintiff 's  bill  of  particulars,  would  be  limited  to  the 
defendant's  legal  liability  under  existing  Ware- 
house Laws  of  the  State  of  Washington;  that  de- 
fendant's liability  under  said  laws  and  particularly 
Remington's  Revised  Statutes  §3607  was  and  is 
limited  in  the  absence  of  an  agreement  to  the  con- 
trary to  losses  or  injuries  to  goods  which  could  not 
have  been  avoided  by  the  exercise  of  such  care  in 
regard  to  them  as  a  reasonably  careful  owner  of 
similar  goods  would  exercise. 

IV. 

Admits  paragraph  IV. 

V. 

Admits  paragraph  V. 

Further  answering  plaintiff's  complaint  and  as  a 
first  affirmative  defense,  defendant  alleges: 

I. 

That  the  said  contract  was  drawn  and  made  by 
the  plaintiff  on  a  printed  form  contract  designated 
as  S  and  A  Form  102  (Revised  May  1943)  ;  that 
said  form  contract  is  a  contract  for  the  procure- 
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ment  of  supplies  and  is  not  adapted  to  the  leasing 
of  warehouse  space  and  that  it  contains  much  ir- 
relevant and  immaterial  matter  in  fine  print. 

II. 

That  at  and  before  the  making  and  execution  of 
said  written  contract  set  forth  in  plaintiff's  bill  of 
particulars,  the  plaintiff  and  the  defendant  intended 
that  said  instrument  should  mean  and  that  the  legal 
consequences  thereof  should  be  as  follows,  to-wit: 
that  the  defendant  company  would  only  be  respon- 
sible for  the  exercise  of  ordinary  diligence  and  care 
and  would  not  be  responsible  for  loss  or  damage  to 
said  goods  caused  by  fire,  act  of  God,  or  other  causes 
beyond  its  control. 

III. 

That  through  the  mutual  mistake  of  the  plaintiff 
and  defendant,  the  said  written  contract  did  not 
and  does  not  truly  express  the  aforesaid  intentions 
of  the  parties  thereto  and  does  not  tinily  express  or 
set  out  what  were  intended  to  be  the  legal  conse- 
quences of  said  written  contract  in  this,  to-wit :  that 
the  phrase,  "Contractor  assumes  absolute  responsi- 
bility for  property  in  his  possession.  ."  contained 
in  Article  10,  Section  4  A  of  the  said  written  con- 
tract purports  to  impose  upon  the  defendant  a 
liability  in  excess  of  that  intended  by  the  parties 
as  more  particularly  set  forth  in  paragraph  II  of 
the  first  affirmative  defense;  that  said  johrase  was 
typewritten  in  said  contract  under  the  direction  of 


34  Lomax  Transportation  Co.  vs. 

the  contracting  officer  of  the  plaintiff  and  that  said 
contracting  officer  was  without  authority  to  impose 
such  a  liability  upon  the  defendant  herein  without 
the  approval  of  the  Bureau  of  Supplies  and  Ac- 
counts and  the  Assistant  Secretary  of  the  Navy, 
Material  Division  (Procurement  Branch,  Insurance 
Section);  that  the  said  contract  was  not  approved 
by  the  Bureau  of  Supplies  and  Accounts  and  the 
Assistant  Secretary  of  the  Navy,  Material  Division 
(Procurement  Branch,  Insurance  Section)  ;  that  at 
the  time  of  execution  of  said  contract  the  Navy 
Department  had  adopted  a  policy  of  self  insurance 
of  government  owned  goods  in  the  hands  of  con- 
tractors and  that  contractors  in  possession  of  gov- 
ernment owned  goods  were  to  be  liable  only  for  loss 
due  to  their  own  negligence  or  misdoing. 

IV. 

That  the  defendant  was  not  negligent  in  signing 
said  written  contract;  that  said  phrase,  '^The  con- 
tractor assumes  absolute  responsibility  for  goods 
in  his  possession.  ."  when  read  in  connection  with 
the  balance  of  the  sentence,  "  .  .  in  accordance  with 
the  State  of  Washington  Warehousing  Laws,"  is 
ambiguous  and  meaningless  and  does  not  impose 
any  liability  upon  the  defendant  in  excess  of  that 
imposed  by  the  laws  of  the  State  of  Washington. 

Further  answering  said  complaint  and  as  a  second 
affirmative  defense  thereto,  defendant  alleges: 
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I. 

That  defendant  did  maintain  Bond  and  Insurance 
at  its  own  expense  in  accordance  with  the  State  of 
Washington  Warehousing  Laws,  and  the  plaintiff, 
United  States,  by  its  conduct  in  accepting  ware- 
house receipts  in  connection  with  the  storage  of  its 
goods,  and  its  own  interpretation  of  its  own  contract 
construed  the  contract  as  one  for  a  warehouseman's 
legal  liability  and  is  therefore  estoi3ped  and  pre- 
cluded from  seeking  to  interpret  the  contract  as  an 
insurance  contract;  that  said  warehouse  receipts 
specifically  provided  in  part  concerning  the  liability 
of  defendant  as  follows: 

"Received  for  the  account  of  Naval  Supply  De- 
pot, Yelox,  Washington  for  storage,  the  goods  or 
packages  enumerated  in  the  schedule  below,  upon 
the  following  terms  and  conditions,  said  goods  stored 
in  warehouse  located  at  No.  124  S.  Wall  Street, 
Spokane,  Washington. 

"The  Company  will  be  responsible  for  exercise 
of  ordinary  diligence  and  care,  but  not  resi'onsible 
for  ordinary  wear  and  tear  in  handling,  nor  for 
loss  or  damage  to  said  goods  caused  by  moth,  fire, 
rust  or  deterioration.  Acts  of  God,  or  other  causes 
beyond  its  control." 

Wherefore,  this  defendant  prays  that  plaintiffs 
complaint  be  dismissed  and  for  all  other  equitable 
relief  in  the  premises,  including  the  reformation  of 
said  contract  to  express  the  true  intention  of  the 
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parties,  together  with  its  costs  and  disbursements 
in  this  action. 

/s/  W.  V.  KELLEY, 

A¥ITHERSPOON,  WITHER- 
SPOON  &  KELLEY, 
Attorneys  for  Defendant. 

Service  of  the  foregoing  Amended  Answer  is  ac- 
cepted this  11th  day  of  March,  1948. 

/s/  HARVEY  ERICKSON, 
Attorney  for  Plaintiff. 
[Endorsed] :     Filed  March  11,  1948. 


[TiUe  of  District  Court  and  Cause.] 

MOTION  TO  STRIKE  PORTION  OF 
DEFENDANT'S  ANSWER 

Comes  now^  the  attorneys  for  the  plaintiff  and 
move  the  KJourt  to  strike 

1.  Paragraph  3  of  the  defendant's  answer  except 
that  portion  which  admits  that  a  fire  occurred. 

2.  The  First  Affirmative  Defense  for  the  reason 
that  the  matter  set  forth  in  the  said  First  Affirma- 
tive Defense  cannot  be  asserted  against  the  Sover- 
eign and  that  the  matters  therein  alleged  are  incom- 
petent, irrelevant  and  immaterial  to  the  issues 
presented  by  plaintiff's  complaint. 

3.  The  Second  Affirmative  Defense  for  the  rea- 
son that  the  matters  therein  contained  are  incom- 
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petent,  irrelevant  and  immaterial  to  any  of  the 
issues  set  forth  in  the  plaintiff's  complaint  and 
estoppel  and  laches  are  not  assertable  against  the 
Sovereign. 

/s/  HARVEY  ERICKSON, 
/s/  FRANK  R.  FREEMAN, 

Attorneys  for  Plaintiff. 

Receipt  of  copy  acknowledged. 

[Endorsed] :     Filed  March  12,  1948. 


[Title  of  District  Court  and  Cause.] 

PRE-TRIAL  ORDER 

The  pre-trial  conference,  called  by  the  Court  in 
the  above-entitled  cause,  pursuant  to  Rule  16,  Rules 
of  Civil  Procedure  for  District  Courts,  came  on 
regularly  for  hearing  before  the  Court,  in  Cham- 
bers, on  April  1,  1948,  at  10:00  o'clock,  a.m.,  jjlain- 
tiff  appearing  by  its  attorney,  Harvey  Erickson, 
United  States  Attorney,  and  the  defendant  appear- 
ing by  its  attorney,  William  V.  Kelley,  of  Wither- 
spoon,  Witherspoon  &  Kelley,  and  the  Court  being 
fully  advised  in  the  premises, 
It  Is  Ordered: 

1.  That  with  reference  to  a  folder  of  documents, 
described  as  "The  Board  of  Investigation  File  of 
the  Navy  Department",  which  has  been  deposited 
with  the  Clerk  and  marked  as  plaintiff's  identifica- 
tion "1",  it  is  agreed  that  any  document  therein 
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may  be  offered  at  the  instance  of  either  party  and 
admitted  in  evidence  without  proof  of  its  execution 
and  authenticity,  and  without  producing  or  account- 
ing for  its  original,  if  the  document  is  a  copy,  each 
party,  however,  reserving  the  right  to  except  to  the 
admissibility  of  any  such  document  on  the  ground 
of  irrelevancy,  immateriality  or  incompetency. 

2.  It  is  further  agreed  by  the  parties  that  in  the 
above-entitled  case  the  Court  may  take  judicial 
notice  of  any  pertinent  i^ortion,  provision,  or  article 
of  an  official  publication  of  the  Navy  Department, 
known  as  the  "Bureau  of  Supplies  &  Accounts 
Manual",  a  copy  of  which  is  now  in  the  office  of 
the  United  States  Attorney,  at  Spokane. 

Dated  this  1st  day  of  April,  1948. 
/s/  SAM  M.  DRIVER, 

U.  S.  District  Judge. 

[Endorsed]  :     Filed  April  1,  1948. 


[Title  of  District  Court  and  Cause,] 

REQUESTS  FOR  ADMISSION 
UNDER  RULE  36 

Comes  now  Plaintiff  by  Harvey  Erickson,  United 
States  Attorney,  and  Frank  R.  Freeman,  Assistant 
United  States  Attorney,  pursuant  to  the  provisions 
of  Rule  36  of  the  Rules  of  Civil  Procedure,  and 
requests  the  admission  by  the  defendant  of  the  gen- 
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uineness  of  the  following  document  described  here- 
with: 

"Under  the  terms  of  the  aforesaid  contract,  the 
debtor  agreed  to  furnish  such  services  and  materials 
as  may  be  required  and  to  store  for  the  balance  of 
the  fiscal  year  beginning  October  2,  1944,  and  end- 
ing June  30,  1945,  a  quantity  of  Navy  stores  in 
w^arehouses  located  at  Lomax  Fire  Proof  Ware- 
houses at  124  South  Wall  Street,  and  1208  Ide 
Street,  Spokane,  Washington.  The  debtor  further 
agreed  to  assume  absolute  responsibility  for  the 
property  in  its  possession  and  to  maintain  bond 
and  insurance  at  its  own  expense  in  accordance  with 
State  of  Washington  Warehousing  Laws. 

"On  the  afternoon  of  December  26,  1944,  a  fire 
occurred  in  the  Lomax  Fire  Proof  Warehouse,  124 
South.  Wall  Street,  Spokane,  Washington,  which 
resulted  in  loss  and  damage  to  Navy  property,  and 
since  the  debtor  has  failed  to  reimburse  the  Govern- 
ment for  such  loss  and  damage,  it  is  indebted  to  the 
United  States  in  the  sum  of  $16,415.87,  a  shown  by 
the  following  statement: 
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Material 


Unit    Appr.  Unit 
Repacked  Salvaged  Destroyed  Value       Value 


Pillows   320 

Twill  8266 

Towels 

Jumpers  4837 

Cups,  coffee..  480 
Chinaware  ..3172 
Glassware  ....6192 
Containers  ..1128 


70 
27738  yds 
2350  pkgs 


46 

158 
869 


26075 


386 

17698 

253 


.60 
.50 
.0868 
9.00 

.20 
.17 
.52 


4.50 

4,154.80 

203.98 


9.20 
13.43 

8.69 


Direct  labor — Salvage  operations — Job  No.  315-26 

Direct  Materials — Salvage  operations — Job  No.  315-26. 


Total 
Damage 
to  Navy 

^       37.50 

9,714.20 

2,263.31 


77.20 

3,022.09 

574.75 

568.96 

270.27 


Total  damages $16,528.28 

Less  amount  previously  allowed  on  claim  No.  2032679  ( 1 )        112.41 


Total  amount  due  the  United  States $16,415.87 

It  is  requested  that  the  defendant  admit  the  genu- 
ineness of  each  of  the  itemized  amounts  set  forth  in 
the  above  schedule  and  the  total  damage  to  the  Navy 
as  outlined  in  column  7  of  the  schedule  above  out- 
lined. 

/s/  HARVEY  ERICKSON, 
/s/  FRANK  R.  FREEMAN, 

Attorneys  for  Plaintiff. 

Receipt  of  copy  acknowledged. 

[Endorsed]  :     Filed  April  9,  1948. 
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[Title  of  District  Court  and  Cause.] 

REPLY 

Comes  now  the  plaintiff,  by  Harvey  Erickson, 
United  States  Attorney  for  the  Eastern  District  of 
Washington,  and  Frank  R.  Freeman,  Assistant 
United  States  Attorney  for  said  District,  attorneys 
for  plaintiff  herein,  and  in  reply  to  defendant's  first 
affirmative  defense  alleges  as  follows: 

I. 

The  allegations  of  Paragraph  I  are  admitted  in- 
sofar as  they  allege  that  the  contract  was  drawn 
and  made  by  the  plaintiff  and  defendant  on  a 
printed  form  for  the  procurement  of  supplies,  but 
that  by  including  typewritten  provisions  was  made 
applicable  to  the  lease  of  warehouse  space. 

II. 

That  the  allegations  of  Paragraph  II  are  denied. 

III. 

That  the  allegations  of  Paragraph  III  are  denied. 

IV. 

That  the  allegations  of  Paragraph  IV  are  ad- 
mitted insofar  as  they  allege  that  the  defendant  was 
not  negligent  in  signing  the  written  contract.    The 
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remainder  of  the  allegations  of  paragraph  4  are 
denied. 

/s/  HARVEY  ERICKSON, 

United  States  Attorney. 

/s/  FRANK  R.  FREEMAN, 

Assistant  U.  S.  Attorney. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  April  1,  1949. 


[Title  of  District  Court  and  Cause.] 

INTERROGATORIES 

Comes  now  the  plaintiff,  under  the  provisions  of 
Rule  33  of  the  Rules  of  Civil  Procedure,  and  in  pur- 
suance of  the  provisions  of  that  rule  propounds  the 
following  interrogatories  to  the  defendant  for  an- 
swei' : 

1.  State  whether  or  not  any  attempt  was  made 
by  the  plaintiff,  after  execution  of  negotiated  con- 
tract N666S231  on  October  2,  1942,  and  the  date  of 
the  institution  of  this  action  on  November  14,  1947, 
to  secure  a  reformation,  revision,  or  modification 
of  the  above  contract. 

2.  If  the  answer  to  No.  1  is  "yes",  give  in  detail 
the  steps  taken  by  the  defendant  corporation  to 
secure  administrative  relief  pursuant  to  naval  regu- 
lations.  Set  forth  any  correspondence  had  with  the 
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Naval  Department  seeking  to  secure  said  reforma- 
tion, revision,  or  modification  of  said  contract. 

3.  If  the  answer  to  No.  1  is  in  the  affirmative, 
state  the  name  of  the  officer  of  defendant  corpora- 
tion having  any  verbal  or  oral  conferences  seeking 
a  revision,  modification  or  reformation  of  the  above 
contract. 

4.  If  the  answer  to  No.  1  is  in  the  affirmative, 
give  the  names  of  any  officers  or  j)ersonnel  of  the 
United  States  Navy  who  had  any  oral  conversation 
with  the  agents  of  the  defendant  corporation  seek- 
ing a  revision,  modification  or  reformation  of  the 
above  contract  with  the  dates  as  nearly  as  possible 
when  such  oral  conversations  took  place. 

5.  Relate  any  other  steps  that  have  been  taken 
by  the  defendant  to  secure  administrative  relief  in 
the  above  contract  by  the  defendant  after  the  execu- 
tion of  said  contract  before  the  occurrence  of  the 
fire  and  after  the  occurrence  of  the  fire  and  between 
the  time  of  the  institution  of  this  action  in  the 
United  States  District  Court. 

6.  State  the  name  of  the  officers  or  individuals 
referred  to  in  paragraph  No.  2  of  the  defendant's 
first  affirmative  defense  who  stated  to  the  defendant 
that  the  defendant  company  would  only  be  respon- 
sible for  the  exercise  of  ordinary  diligence  and  care, 
and  would  not  be  resj^onsible  for  loss  or  damage  to 
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said  goods  caused  by  fire,  an  act  of  God,  or  other 
causes  beyond  its  control. 

Dated  this  31st  day  of  March,  1949. 

/s/  HARVEY  ERICKSON, 
U.  S.  Attorney. 

/s/  FRANK  R.  FREEMAN, 

Assistant  U.  S.  Attorney. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  April  1,  1949. 


[Title  of  District  Court  and  Cause.]    • 

STIPULATION  TO   EXTEND   TIME   TO  AN- 
SWER PLAINTIFF'S  INTERROGATORIES 

The  parties  stipulate,  through  their  undersigned 
attorneys,  that  the  time  within  which  the  answers 
to  plaintiff's  interrogatories,  served  March  31,  1949, 
may  be  served  upon  plaintiff  may  be  extended  to 
Maj^  1st,  1949,  subject  to  the  approval  of  the  Court. 

Dated  this  7th  day  of  April,  1949. 

/s/  HARVEY  ERICKSON, 

Attorney  for  Plaintiff. 

/s/  WILLIAM  V.  KELLEY, 

WITHERSPOON,  WITHER- 
SPOON  &  KELLEY, 
Attorneys  for  Defendant. 

[Endorsed] :     Filed  April  7,  1949. 
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[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  ANSWER 
PLAINTIFF'S  INTERROGATORIES 

This  matter  coming  on  for  hearing  before  the 
Court  on  stipulation  of  counsel,  and  the  Court  being 
fully  advised  in  the  premises, 

It  Is  Hereby  Ordered,  Adjudged  And  Decreed 
that  the  defendant  may  have  to  and  including  May 
1st,  1949,  in  which  to  answer  interrogatories  of 
plaintiff  herein  served  March  31,  1949. 

Dated  this  7th  day  of  April,  1949. 
/s/  SAM  M.  DRIVER, 

U.  S.  District  Judge. 

Presented  by: 

/s/  HARVEY  ERICKSON, 
U.  S.  Attorney. 

Approved  as  to  form: 

/s/  W.  V.  KELLEY. 

[Endorsed] :     Filed  April  7,  1949. 


[Title  of  District  Court  and  Cause.] 

ORDER  ON  MOTION  TO  STRIKE 

This  matter  coming  on  for  hearing  before  the 
Court,  and  the  Court  having  heard  the  argument 
of  counsel  and  having  considered  the  briefs  of  both 
plaintiff  and  defendant,  and  being  fully  advised  in 
the  premises,  it  is  by  the  Court 
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Ordered,  Adjudged  And  Decreed  that  paragraph 
1  of  plaintiff's  motion  to  strike  paragraph  III  of 
defendant's  amended  answer  will  be  granted,  except 
that  portion  of  paragraph  III  which  reads  as  fol- 
lows: 

"Answering  paragraph  III,  admits  that  a  fire 
occurred  without  any  negligence  on  the  part  of  the 
defendant  at  the  time  and  jilace  alleged  and  denies 
each  and  every  other  allegation,  matter  and  thing 
therein  alleged." 

It  Is  Further  Ordered  that  the  plaintiff's  motion 
to  strike  the  first  affirmative  defense  will  be  denied 
and  that  plaintiff's  motion  to  strike  defendant's  sec- 
ond affirmative  defense  will  be  granted  and  said 
second  affirmative  defense  will  be  stricken  in  its 
entirety. 

Dated  this  7th  day  of  April,  1949. 
/s/  SAM  M.  DRIVER, 

U,  S.  District  Judge. 

Presented  by: 

/s/  HARVEY  ERICKSON, 

U.  S.  Attorney. 

Approved : 

/s/  W.  V.  KELLEY, 

Attorney  for  Defendant. 

[Endorsed]  :     Filed  April  7,  1949. 
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[Title  of  District  Court  and  Cause.] 

REPLY  TO  INTERROGATORIES 

Comes  now  the  defendant  and  in  response  to  the 
interrogatories  served  upon  the  defendant  by  the 
plaintiff  on  the  31st  day  of  March,  1949,  answers  as 
follows : 

1.  In  answer  to  the  first  interrogatory:  None 
except  as  shown  by  the  pleadings. 

2.  In  answer  to  the  second  interrogatory :   None. 

3.  In  answer  to  the  third  interrogatory:    None. 

4.  In  answer  to  the  fourth  interrogatory :   None. 

5.  In  answer  to  the  fifth  interrogatory :   None. 

6.  In  answer  to  the  sixth  interrogatory :  The  de- 
fendant comi)any  does  not  know  the  names  of  the 
officers  or  individuals  referred  to. 

Dated  this  30th  day  of  April,  1949. 

LOMAX  TRANSPORTATION 
COMPANY, 

Now  Lomax  Realty  Company. 

By  /s/  JESSE  M.  LOMAX, 
President. 

State  of  Washington, 
County  of  Spokane — ss. 

Jesse  M.  Lomax,  being  first  duly  sworn  on  oath 
deposes  and  says: 

That  he  is  the  President  of  Lomax  Transporta- 
tion Company,  now  Lomax  Realty  Company,  the 
defendant  in  the  above  entitled  action,  and  makes 
this  verification  for  and  on  its  behalf;  that  he  has 
read  the  foregoing  Reply  to  Interrogatories,  knows 
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the  contents  thereof  and  believes  the  same  to  be  true. 

/s/  JESSE  M.  LOMAX. 
Subscribed  and  sworn  to  before  me  this  30th  day 
of  April,  1949. 

/s/  W.  V.  KELLEY, 

Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Spokane. 

[Endorsed]  :     Filed  April  30,  1949. 


[Title  of  District  Court  and  Cause.] 

REPLY  TO  REQUEST  FOR  ADMISSION 
UNDER  RULE  36 

Comes  now  the  defendant,  Lomax  Transportation 
Company,  now  Lomax  Realty  Company,  and  in  re- 
ply to  the  Request  for  Admission  under  Rule  36 
served  upon  the  defendant  by  the  plaintiff  herein 
admits  and  denies  as  follows 

I. 

Admits  that  those  portions  of  one  "Certificate  of 
Settlement"  set  forth  in  plaintiff's  Request  for  Ad- 
mission are  genuine  and  true  portions  of  said  Cer- 
tificate of  Settlement. 

11. 

That  the  defendant  cannot  truthfulh^  admit  or 
deny  the  various  items  of  damage  and  the  total 
amount  of  damages  set  forth  in  said  portions  of  the 
Certificate  of  Settlement  for  the  reason  that  naval 
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personnel  were  in  exclusive  charge  of  all  salvage 
operations  and  did  not  permit  defendant  or  any  of 
its  agents  to  be  present  during  such  salvage  opera- 
tions, wherefore  the  defendant  has  no  knowledge  or 
belief  as  to  the  amount  of  said  damages  if  any. 

Dated  this  4th  day  of  May,  1949. 

LOMAX  TRANSPORTATION 
COMPANY, 

Now  Lomax  Realty  Company. 

By  /s/  J.  M.  LOMAX, 
President. 
State  of  Washington, 
County  of  Spokane— ss. 

Jesse  M.  Lomax,  being  first  duly  sworn  on  oath 
deposes  and  says: 

That  he  is  the  President  of  Lomax  Transporta- 
tion Company,  now  Lomax  Realty  Company,  the 
defendant  in  the  above  entitled  action,  and  makes 
this  verification  for  and  on  its  behalf;  that  he  has 
read  the  foregoing  Reply  to  Request  for  Admission 
under  Rule  36,  knows  the  contents  thereof  and  be- 
lieves the  same  to  be  true. 

/s/  J.  M.  LOMAX. 

Subscribed  and  sworn  to  before  me  this  4th  day 
of  May,  1949. 

[Seal]        /s/  A.  H.  TOOLE, 

Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Spokane. 

Receipt  of  copy  acknowledged. 

[Endorsed] :     Filed  May  4,  1949. 
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[Title  of  District  Court  and  Cause.] 

FINDINGS    OF    FACT    AND    CONCLUSIONS 

OF  LAW 

This  matter  coming  on  before  the  above  entitled 
Court  for  hearing  on  this  5th  day  of  May,  1949, 
Plaintiff  being  represented  by  Harvey  Erickson, 
L'nited  States  Attorney,  and  the  defendant  being 
represented  by  William  V.  Kelley  of  Withersi^oon, 
Witherspoon  and  Kelley,  its  attorneys,  and  the 
Coui^t  having  heard  the  testimony  introduced  makes 
the  following  Findings  of  Fact: 

I. 

That  on  or  about  April  22,  1946  the  Lomax  Fire- 
proof Warehouses,  Inc.,  changed  its  corporate  name 
to  Lomax  Transportation  Company  and  has  its 
registered  office  at  West  915  Second  Avenue  in  the 
City  of  Spokane ;  that  Lomax  Transportation  Com- 
pany is  liable  for  all  debts,  obligations  and  contracts 
of  the  Lomax  Fireproof  Warehouses,  Inc. 

II. 

That  on  October  2,  1944  the  Lomax  Fireproof 
Warehouses,  Inc.,  entered  into  Negotiated  Contract 
No.  N666S-231  with  the  United  States  of  America, 
whereby  Lomax  Fireproof  Warehouses,  Inc.  agreed 
to  store  certain  naval  supplies  belonging  to  the 
Plaintiff  for  a  period  beginning  October  2,  1944  and 
ending  June  30,  1945,  in  its  warehouse  at  124  South 
Wall  Street  in  Spokane,  Washington. 
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III. 

That  on  or  about  December  26,  1944  a  fire  oc- 
curred in  the  above  described  warehouse  which 
resulted  in  destruction  and  loss  to.  the  Plaintiff  of 
naval  property  stored  in  the  said  warehouse  in  the 
amount  of  $16,415.87.  No  proof  of  Defendant's 
negligence  was  submitted. 

IV. 

That  the  contract  contained  a  special  provision 
providing  as  follows: 

"Contractor  assumes  absolute  responsibility  for 
property  in  his  possession  and  shall  maintain  Bond 
and  Insurance  at  his  own  expense  in  accordance 
with  the  State  of  Washington  Warehousing  Laws." 

V. 

That  the  Defendant  has  failed  to  show  that  there 
was  a  mutual  mistake  as  to  the  inclusion  of  the 
above  provision  in  the  contract. 

From  the  foregoing  Findings  of  Fact  the  Court 
makes  the  following  Conclusions  of  Law: 

I. 

That  the  Plaintiff  have  Judgment  against  the 
Defendant  in  the  sum  of  $16,415.87  plus  its  costs 
in  the  sum  of  $37.06,  without  interest  to  the  date 
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of    entry    of    Judgment,    with,    interest    thereafter 
until  paid  in  the  sum  of  6%  per  annum. 

Dated  this  6th  day  of  September,  1949. 
/s/  SAM  M.  DRIVER, 

U.S.  District  Judge. 
Presented  by: 

/s/  HARVEY  ERICKSON, 
U.S.  Attorney. 
Approved  as  to  Form : 


Witherspoon,  Witherspoon  & 
Kelley, 
Attorneys  for  Defendant. 

[Endorsed] :     Filed  September  6,  1949. 


United  States  District  Court  for  the  Eastern  Dis- 
trict of  Washington,  Northern  Division 
No.  697 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

LOMAX  TRANSPORTATION  COMPANY,  a  cor- 
poration, 

Defendant. 

JUDGMENT 

This  matter  coming  on  before  the  Court  for  hear- 
ing on  this  5th  day  of  May,  1949,  the  Plaintiff  be- 
ing represented  by  Harvey  Erickson,  United  States 
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Attorney,  and  the  Defendant  being  represented  by- 
William  V.  Kelley  of  Witherspoon,  Witherspoon 
and  Kellej^,  its  attorneys,  and  the  Court  having 
heard  the  testimony  introduced  and  having  con- 
sidered the  briefs  submitted  by  Plaintiff  and  De- 
fendant, and  having  made  its  Findings  of  Fact  and 
Conclusions  of  Law,  and  it  appearing  to  the  Court 
from  the  evidence  that  the  Plaintiff  should  be  en- 
titled to  Judgment  against  the  Defendant,  it  is 
therefore  by  the  Court 

Ordered,  Adjudged  and  Decreed  that  the  Plaintiff 
have  Judgment  against  the  Defendant  in  the  sum 
of  $16,415.87  without  interest  until  the  entry  of  this 
Judgment  and  interest  thereafter  at  the  rate  of 
6%  per  annum  until  paid,  together  with  its  costs 
pjid  disbursements  in  the  sum  of  $37.06. 

Dated  this  6th  day  of  September,  1949. 
/s/  SAM  M.  DRIVER, 

U.S.  District  Judge. 

Presented  by: 

/s/  HARVEY  ERICKSON, 
U.S.  Attorney. 

Approved  as  to  Form: 


Witherspoon,  Witherspoon  & 
Kelley, 
Attorneys  for  Defendant. 

Copies  mailed  counsel. 

[Endorsed] :     Filed  September  6,  1949. 
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[Title  of  District  Court  and  Cause.] 

ALTERNATE  MOTION  FOR  JUDGMENT  NOT- 
WITHSTANDING DECISION  AND  FOR  A 
NEW  TRIAL 

Comes  now  defendant,  Lomax  Transportation 
Company,  and  moves  the  Court  for  an  order  in  its 
favor  dismissing  plaintiff's  complaint  notwithstand- 
ing the  decision  on  the  ground  that  no  proof  of  de- 
fendant's negligence  was  submitted  and  no  com- 
petent proof  of  plaintiff's  damage  was  offered,  and 
that  the  contract  sued  upon,  which  contained  the 
following  special  provision: 

"Contractor  assumes  absolute  responsibility  for 
property  in  his  possession  and  shall  maintain  bond 
and  insurance  at  his  own  expense  in  accordance 
with  the  State  of  Washington  warehousing  laws." 
was  a  contract  simply  for  a  warehouseman's  legal 
liability,  but  was  erroneously  construed  by  the 
Court  to  impose  an  insurer's  liability. 

Without  waiving  the  foregoing  motion  and  in 
the  event  the  same  is  overruled,  the  defendant, 
Lomax  Transportation  Company,  moves  the  Court 
to  set  aside  said  decision  and  for  an  order  to  amend 
its  findings  or  to  make  additional  findings  and 
amend  the  judgment  accordingly,  or  to  grant  a  new 
trial  to  defendant,  Lomax  Transportation  Company, 
upon  the  following  grounds: 

I. 

Insufficiency  of  the  evidence  to  justify  the  de- 
cision and  that  it  is  against  the  law. 
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II. 

Error  in  law  occurring  at  the  trial  and  excepted 
to  at  the  time  by  defendant,  Lomax  Transportation 
Company. 

III. 

Total  failure  of  any  competent  proof  of  damage 
to  plaintiff. 

WITHERSPOON,  WITHER- 
SPOON  &  KELLEY, 
/s/  W.  V.  KELLEY, 

Attorneys  for  Defendant. 

Receipt  of  copy  acknowledged. 

[Endorsed]:     Filed  September  14,  1949. 


[Title  of  District  Court  and  Cause.] 

ORDER  DENYING  MOTION  FOR  JUDGMENT 
NOT  WITHSTANDING  DECISION  AND 
FOR  A  NEW  TRIAL 

This  matter  coming  on  for  hearing  before  the 
above  entitled  Court  on  this  13th  day  of  October, 
1949,  plaintiff  being  represented  by  Harvey  Erick- 
son,  United  States  Attorney  for  the  Eastern  Dis- 
trict of  Washington,  and  the  defendant  being  repre- 
sented by  William  V.  Kelley  of  Witherspoon, 
Witherspoon  &  Kelley,  its  attorneys,  the  Court 
having  heard  the  argument  of  counsel,  it  is. 
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Ordered,  Adjudged  and  Decreed  that  the  de- 
fendant's Alternate  Motion  for  Judgment  Notwith- 
standing Decision  and  for  a  New  Trial  is  hereby 
denied. 

Dated  this  13th  day  of  October,  1949. 
/s/  SAM  M.  DRIVER, 

U.S.  District  Judge. 

Presented  by: 

/s/  HARVEY  ERICKSON, . 
U.S.  Attorney. 

[Endorsed]  :    Filed  October  13,  1949. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 
Notice  Is  Hereby  Given  that  the  above-named 
defendant,  Lomax  Transportation  Company,  now 
knoAvn  as  the  Lomax  Realty  Company,  a  corpora- 
tion, hereby  appeals  to  the  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  the  final  judgment 
entered  in  this  action  September  6,  1949,  and  filed 
of  record  in  the  above-entitled  Court  on  said  date, 
and  from  each  and  every  part  thereof  and  from  all 
rulings  of  the  Court;  and  from  that  certain  Order 
in  the  above-entitled  cause  signed  by  the  Court 
October  13,  1949,  denying  defendant's  Alternative 
Motion  for  Judgment  Notwithstanding  Decision 
and  for  a  New  Trial,  and  from  each  and  every 
error  of  law  committed  by  the  Trial  Court. 
Dated  this  4th  day  of  November,  1949. 

/s/  WILLIAM  V.  KELLEY, 

WITHERSPOON,  WITHER- 
SPOON  &  KELLEY, 
Attorneys  for  Defendant. 

Receipt  of  copy  acknowledged. 

[Endorsed] :     Filed  Nov.  4,  1949. 


[Title  of  District  Court  and  Cause.] 

SUPERSEDEAS  AND  COST  BOND  ON 
APPEAL 

Know  All  Men  By  These  Presents: 

That  the  Lomax  Transportation  Company,  now 
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known  as  the  Lomax  Realty  Company,  a  corpora- 
tion, the  defendant  above-named,  as  principal,  is 
held  and  firmly  bound  unto  the  United  States  of 
America,  the  plaintiff  above-named,  in  the  just 
and  full  sum  of  $18,000.00,  for  which  sum,  well  and 
truly  to  be  paid,  it  binds  itself,  its  successors  and 
assigns,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  1st  day  of 
November,  1949. 

The  Condition  of  This  Obligation  Is  Such,  That, 

Whereas,  the  above-named  plaintiff  on  the  6th 
day  of  September,  1949,  in  the  above-entitled  action 
and  Court,  recovered  judgment  against  the  de- 
fendant, Lomax  Transportation  Company,  a  cor- 
poration, for  the  sum  of  $16,452.93  with  interest 
thereafter  until  paid  in  the  sum  of  6%  per  annum, 
and 

Whereas,  the  above-named  defendant  and  prin- 
cipal, Lomax  Transportation  Company,  now  known 
as  Lomax  'Realty  Company,  a  corporation,  has  here- 
tofore given  due  and  proper  notice  that  it  appeals 
from  said  decision  and  judgment  of  said  District 
Court  to  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  and 

Whereas,  the  above-named  defendant  and  prin- 
cipal, Lomax  Transportation  Company,  now  known 
as  Lomax  Realty  Company,  has  deposited  its  cer- 
tified check  in  the  sum  of  $18,000.00  in  lieu  of  a 
Supersedeas  and  Cost  Bond  on  Appeal. 

Now,  Therefore,  the  Clerk  of  the  District  Court 
of  the  United  States  for  the  Eastern  District  of 
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Washington,  Northern  Division,  is  instructed  to 
pay  to  United  States  of  America,  plaintiff  above 
named,  all  costs  and  damages  that  may  be  awarded 
against  said  principal  and  defendant,  Lomax  Trans- 
portation Company,  now  known  as  Lomax  Realty 
Company,  a  corporation,  on  the  appeal  or  on  the 
dismissal  thereof,  and  the  said  Clerk  is  further 
directed  to  satisfy  the  judgment  or  order  appealed 
from,  and  any  judgment  or  order  which  the  said 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
may  render  or  make,  or  order  to  be  rendered  or 
made  by  said  District  Court  of  the  United  States 
for  the  Eastern  District  of  Washington,  Northern 
Division. 

LOMAX  REALTY  COMPANY, 
a  corporation   (Formerly  LOMAX  TRANSPOR- 
TATION COMPANY). 

By  /s/  J.  M.  LOMAX. 

[Endorsed] :     Filed  Nov.  4,  1949. 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  PORTIONS  OF  RECORD 
TO  BE  CERTIFIED  FOR  APPEAL  PUR- 
POSES AND  STATEMENT  OF  POINTS 

Comes  now  Lomax  Transportation  Company,  a 
corporation,  (now  known  as  Lomax  Realty  Com- 
pany), defendant,  and  hereby  designates  the  follow- 
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ing  parts  of  the  record  and  proceedings  to  be  in- 
cluded in  the  record  on  appeal  with  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  to-wit: 

1.  Summons  and  Complaint. 

2.  Defendant's  Motion  to  Dismiss. 

3.  Order  Denying  Defendant's  Motion  to  Dis- 
miss signed  and  filed  December  9,  1947. 

4.  Order  for  Pre-Trial  Conference  signed  and 
entered  February  11,  1948. 

5.  Order  on  Pre-Trial  Conference  tiled  Febru- 
ary 25,  1948. 

6.  Amended  Answer. 

7.  Motion  to  Strike  a  Portion  of  Defendant's 
Answer. 

8.  Order  on  Motion  to  Strike  dated  April  7, 
1949. 

9.  Reply. 

10.  Pre-Trial  Order  signed  and  filed  April  1, 
1948. 

11.  Reporter's  transcript  of  all  testimony,  evi- 
dence and  proceedings  at  the  trial,  including  the 
rulings  of  the  court  on  the  admission  and  exclusion 
of  testimony. 

12.  Findings  of  Fact  and  Conclusions  of  Law 
signed  by  the  court  on  September  6,  1949. 
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13.  Judgment  in  favor  of  Plaintiff  signed  and 
entered  September  6,  1949. 

14.  Alternate  Motion  for  Judgment  Notwith- 
standing the  Decision  and  for  a  New  Trial. 

15.  Order  Denying  Alternate  Motion  for  Judg- 
ment Notwithstanding  the  Decision  dated  October 
13,  1949. 

16.  Exhibit  1:  pages  5  and  6,  19,  20  and  21  of 
Record  of  Proceedings  of  a  Board  of  Investigation 
convened  at  U.  S.  Naval  Supply  Depot,  Spokane, 
Washington,  by  order  of  Supply  Officer  in  Com- 
mand, U.  S.  Naval  Supply  Depot,  Spokane,  Wash- 
ington, to  inquire  into  and  report  on  the  loss  of 
Navy  property  by  fire  in  the  Lomax  Fireproof 
Warehouse,  124  S.  Wall  Street,  Spokane,  Wash- 
ington, December  27,  1944.  Exhibit  3,  Exhibit  4, 
Exhibit  8  and  Exhibit  11. 

17.  Order  upon  Stipulation. 

18.  Notice  of  Appeal  and  Bond  on  Appeal. 
The  Clerk  of  the  above-entitled  Court  is  hereby 

directed  to  prepare,  certify  and  transmit  to  said 
Circuit  Court  of  Appeals  the  above  designated 
Record  on  Appeal. 

Appellant  hereby  designates  for  consideration 
on  this  appeal  the  following  points: 

1.  The  liability  of  the  defendant  was  that  of  a 
w^arehouseman.  At  common  law  in  the  absence  of  a 
special  agreement  the  bailee  was  not  an  insurer  nor 
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absolutely  responsible  for  goods  in  its  custody. 
Such  liability  was  not  enlarged  by  the  Washington 
statute  providing  for  warehouseman's  liability  as 
follows : 

"The  warehouseman  shall  be  liable  for  any  loss 
or  injury  to  the  goods  caused  by  his  failure  to 
exercise  such  care  in  regard  to  them  as  a  reason- 
ably careful  owner  of  similar  goods  would  exer- 
cise, but  he  shall  not  be  liable,  in  the  absence  of  an 
agreement  to  the  contrary,  for  any  loss  or  injury 
to  the  goods  which  could  not  have  been  avoided  by 
the  exercise  of  such  care."  Remington's  Revised 
Statutes  §3607. 

2.  The  defendant  Warehouse  Company  would 
only  be  responsible  for  the  exercise  of  ordinary 
diligence  and  care,  but  would  not  be  responsible  for 
loss  or  damage  to  goods  caused  by  fire.  Act  of  God 
or  other  causes  beyond  its  control. 

3.  The  contract  as  drawn  by  the  Navy  was  am- 
biguous. The  Navy  used  a  Government  printed 
form  contract  designated  S  &  A  Form  102  (Revised 
1943)  printed  and  used  for  the  procurement  of 
supplies.  This  printed  form  contract  was  used  as 
a  contract  for  the  leasing  of  warehouse  space  and 
furnishing  warehouse  services  and  a  scrivener  for 
the  Navy  without  legal  training  typed  in  a  special 
provision  reading  as  follows : 

"4.  a.  Special  Provisions:  The  contractor  as- 
sumes absolute  responsibility  for  property  in  his 
possession  and  shall  maintain  bond  and  insurance 
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at  his  own  expense  in  accordance  with  the  State 
of  Washington  warehousing  laws." 
Defendant  Warehouse  Company  signed  the  contract 
believing  it  was  to  be  held  to  a  warehouseman's 
liability  only  and  Navy  stores  were  destroyed  by 
a  fire  without  any  negligence  of  the  warehouseman. 

4.  The  Navy  could  only  require  defendant  Ware- 
house Company  under  the  contract  to  obtain  in- 
surance at  its  own  expense  in  accordance  with  its 
liability  under  Washington  warehousing  laws,  and 
consequently  the  Navy  could  only  hold  the  defend- 
ant Warehouse  Company  responsible  for  the  exer- 
cise of  ordinary  diligence  and  care.  The  defend- 
ant Warehouse  Company  did  obtain  insurance  cov- 
ering a  warehouseman's  liability. 

5.  The  contract  between  the  Government  and 
the  defendant  Warehouse  Company  must  be  inter- 
preted in  conformity  with  current  Naval  regula- 
tions which  provided  in  part: 

''Variations  in  the  general  provisions  will  not 
be  made  except  when  authorized  by  the  Bureau  of 
Supplies  and  Accounts."  Volume  1,  Bureau  of 
Supplies  &  Accounts  Manual,  page  196,  Article  1061, 
Sec.  1. 
and  also 

"The  Navy  Department  has  adopted  a  general 
policy  of  self-insurance,  under  which  it  assumes 
the  risk  of  loss  or  damage  to  Government  owned 
property  in  the  hands  of  contractors.  Pursuant 
to  this  policy,  imiform  insurance  provisions  have 
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been  inserted  in  the  Government  furnished  ma- 
terial clause,  and  the  advance  and  partial  payment 
clauses.  Field  purchasing  officers  will  not  include 
any  other  insurance  provisions  in  contracts  with- 
out the  approval  of  the  Bureau  of  Supplies  and  Ac- 
counts, and  the  Assistant  Secretary  of  the  Navy, 
Material  Division.  (Procurement  Branch,  Insur- 
ance Section)."  Volume  1,  Bureau  of  Supplies  & 
Accounts  Manual,  page  196,  Article  1061,   Sec.  3 

(g). 

6.  The  Navy's  own  interpretation  of  the  con- 
tract was  that  the  warehouseman  could  be  only 
held  for  negligence  as  shown  by  its  acceptance  of 
warehouse  receipts  specifically  providing  in  part: 

"Received  for  the  account  of  Naval  Supply 
Depot,  Velox,  Washington,  for  storage,  the  goods 
or  packages  enumerated  in  the  schedule  below  upon 
the  following  terms  and  conditions,  said  goods 
stored  in  warehouse  located  at  S.  124  Wall  Street, 
Spokane,  Washington: 

"The  Company  will  be  responsible  for  exercise 
of  ordinary  diligence  and  care,  but  not  responsible 
for  ordinary  wear  and  tear  and  handling  nor  for 
loss  and  damage  to  said  goods  caused  by  moth,  fire, 
rust  or  deterioration.  Act  of  God  or  other  causes 
beyond  its  control."  (Defendant's  Ex.  11.) 
and  by  the  statements  of  Navy  personnel  in  sal- 
vaging stores  and  in  the  findings  of  the  Naval 
Board  of  Inquiry  that  there  was  no  negligence  in- 
volved and  that  recovery  from  the  defendant  Ware- 
house Company  would  be  limited  to  its  legal  lia- 
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bility  under  the  existing  Washington  warehousing 
laws.    (Plaintiff's  Ex.  1.) 

7.  The  Government  did  not  adduce  competent 
proof  of  any  damage  to  its  stores,  but  merely  pro- 
duced a  certificate  of  settlement  of  the  General  Ac- 
counting Office  (printed  Form  2042)  without  offer- 
ing any  competent  proof  of  the  correctness  of 
figures  thereon  or  how  they  were  arrived  at  by 
anyone  who  had  anything  to  do  with  the  salvage 
of  the  Naval  stores  or  the  preparation  of  the  cer- 
tificate.   (Plaintiff's  Ex.  3). 

8.  The  certification  of  this  document  proved 
only  the  document  itself  and  simply  permitted  its 
introduction  in  evidence  without  further  i^roof  of 
identification,  but  such  certification  did  not  estab- 
lish as  a  fact  the  correctness  of  statements  or 
figures  contained  on  the  back  thereof  and  did  not 
sustain  the  Government's  burden  of  jjroof. 

/s/  WILLIAM  V.  KELLEY, 

WITHERSPOON,  WITHER- 
SPOON  &  KELLEY, 
Attorneys  for  Defendant. 

Receipt  of  copy  acknowledged. 

[Endorsed] :     Filed  Nov.  18,  1949. 
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[Title  of  District  Court  and  Cause.] 

ADDITIONAL  DESIGNATION  OF  PORTIONS 
OF  RECORD  TO  BE  CERTIFIED  FOR 
APPEAL 

Comes  now  the  United  States  of  America,  by 
Harvey  Erickson,  United  States  Attorney  for  the 
Eastern  District  of  Washington,  and  Frank  R. 
Freeman,  Assistant  United  States  Attorney  for 
said  District,  attorneys  for  plaintiff  herein,  and, 
under  the  provisions  of  Rule  75  hereby  designates 
the  following  additional  portions  of  record  and 
proceedings  to  be  included  in  the  record  on  appeal 
with  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit: 

1.  Bill  of  Particulars. 

2.  Requests  for  Admission  Lender  Rule  36. 

3.  Plaintiff's  Interrogatories. 

4.  Stipulation  To  Extend  Time  To  Answer 
Plaintiff's  Interrogatories. 

5.  Order  Extending  Time  To  Answer  Interroga- 
tories. 

6.  Reply  To  Interrogatories. 

7.  Reply  to  Request  For  Admission  tender  Rule 
36. 

8.  Letter  of  August  3,  1949,  granting  judgment. 
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10.  Court's  oral  ruling  on  Motion  for  Judgment 
Notwithstanding  Decision  and  for  a  New  Trial  on 
October  13,  1949. 

11.  Designation  of  additional  portions  of  record 
to  be  certified  for  the  purposes  of  appeal. 

/s/  HARVEY  ERICKSON, 

U.S.  Attorney. 
/s/  FRANK  R.  FREEMAN, 

Assistant  U.S.  Attorney. 
Attorneys  for  Plaintiff. 

Receipt  of  copy  acknowledged. 

[Endorsed]:     Filed  Nov.  28,  1949. 


[Title  of  District  Court  and  Cause.] 

COURT'S  REMARKS  IN  RULING  ON  DE- 
FENDANT'S MOTION  FOR  JUDGMENT 
NOTWITHSTANDING  DECISION  AND 
FOR  A  NEW  TRIAL 

Be  It  Remembered  that  the  above  entitled  cause 
came  on  at  Spokane,  Washington,  on  Thursday, 
October  13,  1949,  before  the  Honorable  Sam  M. 
Driver,  Judge  of  the  above  entitled  Court,  the 
plaintiff  appearing  by  Harvey  Erickson,  United 
States  Attorney  for  the  Eastern  District  of  Wash- 
ington, of  Spokane,  Washington,  the  defendant 
appearing  by  William  V.  Kelley,  of  Witherspoon. 
Witherspoon  &  Kelley,  attorneys  at  law  of  Spokane, 
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Washington,  and  after  arguments  of  counsel  on 
defendant's  Motion  for  Judgment  Notwithstand- 
ing Decision  and  for  a  New  Trial,  the  Court  ruled 
as  follows: 

The  Court:  As  I  remarked  a  while  ago,  this 
case  has  continued  for  a  long  time,  and  one  reason 
it  did  was  because  of  the  troublesome  questions 
presented.  There  were  two  questions  that  I  thought 
were  particularly  difficult  in  this  case.  One  of  them 
was  the  construction  of  this  contract,  whether  to 
take  what  appeared  to  be  the  plain  language  as  to 
the  liability  imposed,  or  some  of  these  other  cir- 
cumstances that  indicated,  well,  I'd  say  that  per- 
haps Mr.  Lomax  had  made  an  improvident  contract 
under  the  circumstances,  at  least  it  developed  so 
after  the  goods  were  destroyed  by  fire.  Another 
veiy  troublesome  problem,  to  me  at  any  rate,  was 
the  matter  of  the  offer  of  proving  books  of  the 
General  Accounting  Office  or  the  records  of  the 
General  Accounting  Office  to  establish  the  liability 
of  the  defendant  here.  I  started  out  with  the 
thought  that  it  wasn't  sufficient,  but  the  cases  that 
1  was  able  to  find  seem  to  allow  more  latitude  to 
the  government  in  this  matter  of  proving  an  ac- 
count of  this  kind  by  bringing  in  a  certified  copy 
of  the  General  Accounting  Office  records  than  I 
had  supposed,  and  I  came  to  the  conclusion  that 
this  was  prima  facie  e^adence,  the  records  of  the 
General  Accounting  Office,  in  this  case.  I  could 
verv  well  be  wrons:  about  that. 
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I  can  see,  of  course,  the  reason  for  making  that 
provision,  because  there's  no  doubt  but  what  as  a 
practical  matter  in  this  case  and  numerous  similar 
cases  where  war-time  transactions  were  concerned, 
the  government  couldn't  prove  its  case  if  it  couldn't 
prove  it  in  this  way,  because  we  all  know  tlie 
numerous  naval  officers  who  had  to  do  with  this 
transac^tion,  who  not  only  made  the  contract,  but 
carried  on  the  subsequent  negotiations  with  Lomax 
and  examined  the  premises  and  goods  and  trans- 
ported them  back  to  New  York  where  they  had  to 
be  taken  because  there  w^as  no  market  for  that 
type  of  goods  here,  those  officers  are  not  available, 
the  government  couldn't  get  them,  they're  scattered 
to  the  four  winds.  Of  course,  that  isn't  any  reason 
for  admitting  inadmissible  evidence;  it  merely  in- 
dicates, I  think,  why  there  has  been  considerable 
latitude  to  the  government  in  allowing  them  to 
I)rove  transactions  by  bringing  in  records  of  the 
General  Accounting  Office. 

This  one  I  think  is  close  to  the  line,  but  I  think 
it  is  the  duty  of  the  Court  to  terminate  litigation, 
and  this  is  a  short  record,  it  wouldn't  be  difficult 
to  take  it  up.  The  Court  will  deny  the  motion  and 
allow  an  exception. 

REPORTER'S  CERTIFICATE 

United  States  of  America 
Eastern  District  of  Washington — ss. 

I,  Stanley  D.  Taylor,  do  hereby  certify : 

That  I  am  the  regularly  appointed,  qualified  and 
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acting  official  court  reporter  of  the  District  Court 
of  the  United  States  in  and  for  the  Eastern  Dis- 
trict of  Washington.  That  as  such  reporter  I  re- 
ported in  shorthand  and  transcribed  the  foregoing 
proceedings  before  the  Honorable  Sam  M.  Driver, 
Judge  of  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Washington,  held  on 
October  13,  1949,  at  Spokane,  Washington. 

That  the  above  and  foregoing  contains  a  full, 
true  and  correct  transcript  of  the  Court's  remarks 
in  ruling  on  Defendant's  Motion  for  Judgment  Not- 
withstanding Decision  and  for  a  New  Trial. 

Dated  this  2nd  day  of  December,  1949. 

/s/  STANLEY  D.  TAYLOR, 

Official  Court  Reporter.    . 

[Endorsed] :     Filed  Dec.  7,  1949. 


In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern 
Division 

Civil  No.  697 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

LOMAX  TRANSPORTATION  CO.,  a  corporation, 

Defendant. 
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RECORD  OF  PROCEEDINGS  AT  THE  TRIAL 

Be  It  Remembered  that  the  above  entitled  cause 
came  on  for  trial  at  Spokane,  Washington,  on 
Thursday,  May  5,  1949,  before  the  Honorable  Sam 
M.  Driver,  Judge  of  the  above  entitled  Court,  sit- 
ting without  a  jury;  the  plaintiff  appearing  by 
Harvey  Erickson,  United  States  Attorney  for  the 
Eastern  District  of  Washington,  of  Spokane,  Wash- 
ington; the  defendant  appearing  by  William  V. 
Kelley,  of  Witherspoon,  Witherspoon  &  Kelley, 
attorneys  at  law  of  Spokane,  Washington;  where- 
upon, the  following  proceedings  were  had  and  done, 
to-wit : 

.  The  Court :  You  may  proceed.  We  have  had  so 
many  conferences  and  motions  and  arguments  on 
preliminary  matters  here  that  I  hardly  think  it 
would  be  necessary  for  you  to  make  an  [1*]  open- 
ing statement  unless  you  care  to  do  so,  or  point 
out  something  particularly  that  you  have  in  mind. 

Mr.  Erickson:  I  have  nothing  in  mind  that 
could  not  be  said  in  argument,  I  think,  at  the  con- 
clusion probably  better  than  now.  I  can  state  the 
theory  of  the  government's  case,  but  I  think  the 
Court  is  familiar  with  it. 

The  Court:  I  believe  so;  I  think  that  I  am. 
You  may  proceed,  then. 

Mr.  Erickson:     If  it  please  the  Court,  I.  do  not 
know  what  state  the  record  of  the  case  is  in,  but  ■ 
I  propose  to  offer  the  contract  as  Plaintiff's  Ex- 
hibit 1,  between  the  Lomax  Transportation  Com- 

*  Page    numbering    appearing    at    bottom    of   page    of    original 
Reporter's  Transcript. 
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pany  and  the  govemment,  and  the  certificate  of 
settlement  from  the  General  Accounting  Office  as 
Plaintiff's  Exhibit  2.  I  do  believe  that  as  a  result 
of  the  pretrial  orders  those  are  already  admitted  in 
evidence,  but  I  want  to  be  sure  and  offer  them  at 
this  time. 

Mr.  Kelley:  I  have  here,  your  Honor,  the  origi- 
nal contract  if  the  government  would  like  to 

The  Coui*t:  You're  speaking  now  of  the  origi- 
nal storage  contract? 

Mr.  Erickson:     The  storage  contract. 

The  Court:  I  think  that  in  the  pretrial  order 
of  February  25,  while  it  isn't  admitted  in  evidence, 
it's  stipulated  that  either  party  may  offer  in  evi- 
dence the  contract,  copy  of  which  is  attached  to 
the  bill  of  particulars  on  file  herein;  that's  [2] 
the.  same  one,  isn't  it? 

Mr.  Erickson:     Yes. 

The    Court:     without    objection    as    to    its 

authenticity. 

The  Clerk:  Here's  a  certified  photostatic  copy 
of  it.  It  would  be  plaintiff's  identification  2,  be- 
cause this  document  in  the  later  order  was  marked 
identification  1. 

The  Court:  Yes,  that's  right,  that's  that  folder 
of  documents,  Board  of  Investigation  File  of  the 
Navy  Department,  has  been  marked  exhibit  1. 

Mr.  Kelley:  I  guess  that's  why  we  couldn't 
find  it;  we  were  looking  for  it. 

The  Clerk:  The  contract  is  marked  Plaintiff's 
Identification  2. 

Mr.  Kelley:    With  respect  to  identification  2  of 
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course  we  would  have  no  objection  as  to  its  authen- 
ticity. This  thought  occurs  to  me ;  I  have  the  origi- 
nal one,  and  I  would  like  to  have  the  privilege  of 
also  offering  that.  It's  the  original  contract  that 
the  parties  entered  into. 

The  Court:  Well,  I  see  no  objection  to  that. 
The  one  you  have  is  a  photostatic  copy,  isn't  it? 

Mr.  Erickson:  Yes,  it's  under  the  seal  of  the 
United  States  as  a  certified  copy  of  the  contract  on 
file  in  the  General  Accounting  Office,  and  is  ad- 
missible under  the  statutes,  I  believe,  as  such. 

Mr.  Kelley:  I  would  have  no  objection,  but  I 
wanted  to  [3]  also  offer  this  in  our  case. 

The  Court:  If  there's  any  reason  why  it  should 
go  in 

Mr.  Kelley:  Yes,  there  was  a  reason  why  I 
wanted  to  offer  this,  on  our  theory  of  equitable 
reformation. 

Mr.  Erickson :  Then  I  '11  offer,  and  it  is  admitted 
without  objection,  2. 

The  Court:     Yes,  identification  2  is  admitted. 
(Whereupon,   Plaintiff's  Exhibit  No.  2  for 
identification  was  admitted  in  evidence.) 

Mr.  Erickson :  Then  I  will  offer  identification  3, 
the  certificate  of  settlement  from  the  General  Ac- 
counting Office,  likewise  under  seal  of  the  United 
States,  admissible  under  the  statutes. 

The  Court:  I  think  Mr.  Kelley  has  an  objection 
for  the  record  on  that,  probably. 

Mr.  Kelley:     I'm  sorry,  I  didn't  catch  that. 

The  Court:  That's  this  photostatic  copy  of  this 
settlement   in   the    General    Accounting    Office.     I 
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assumed  yoii  would  have  an  objection  to  that  for 
the  record. 

Mr.  Kelley:     Yes,  your  Honor. 

The  Court:  It's  been  discussed  a  number  of 
times  in  preliminary  proceedings  here. 

Mr.  Kelley :     Had  you 

Mr.  Erickson :     Yes,  I  had  offered  3. 

Mr.  Kelley:  The  defendant  objects  to  the  Plain- 
tiff's [4]  Exhibit  3  for  identification  on  the  ground 
that  it  is  not  competent.  The  certificate,  whose 
genuineness  as  a  certificate  may  be  admitted,  is 
merely  a  self-serving  declaration  based  on  hearsay. 
The  seal  and  authentication  of  the  Comptroller 
merely  make  Plaintiff's  Exhibit  3  for  identifica- 
tion, a  photostat,  merely  makes  it  admissible  equally 
with  the  original,  but  if  the  original  is  incompetent, 
so  is  the  photostat.  The  certificate  doesn't  say 
anything  more  than  the  Deputy  Comptroller  has 
examined  the  claims  and  has  struck  a  balance 
claimed  due  the  United  States,  but  the  original  of 
that  wouldn't  be  competent  evidence  of  damages 
sustained  by  the  Navy,  by  the  United  States,  in 
this  case.  The  certificate,  and  perforce  the  original, 
doesn't  state  on  its  face  the  source  of  a  single 
matter  of  fact  therein  set  forth.  The  defendant 
isn't  apprised  from  what  source  this  information 
was  derived.  No  government  records  are  men- 
tioned except  at  the  onset  that  the  Comptroller 
has  "examined  and  settled  the  claims  of  the  United 
States  against  the  person  named  above."  As  I 
stated  before  to  the  court,  we  aren't  concerned  with 


United  States  of  America  75 

the  authenticity  of  this  document,  which  we  admit, 
but  rather  with  its  competency  as  evidence.  I  real- 
ize that  the  court  has  heard  extended  argument 
in  connection  with  the  motions  for  summary  judg- 
ment along  this  line,  and  if  my  memory  serves  me 
correctly  just  last  week  when  we  were  addressing 
ourselves  to  the  court  on  another  motion  your 
Honor  indicated  that  perhaps  now  you  had  changed 
your  views  as  to  the  competency  of  this  document; 
I  don't  know  to  what  extent,  whether  your  Honor 
would  rather  reserve  ruling  until  we  get  the  evi- 
dence in,  and  here  me  on  it. 

The  Court:  Well,  I  think  I'll  admit  the  docu- 
ment in  evidence  with  the  understanding  that  you 
have  the  right  to  argue  to  have  it  stricken  out  at 
the  end  of  the  trial,  and  we  can  argue  all  the  ques- 
tions of  law  at  one  time.  I  might  say  that  I  quite 
agree  with  Mr.  Kelley  that  I  don't  think  there's 
anything  magic  about  a  certificate  attached  to  a 
photostatic  copy,  that  it  simply  gives  the  copy  the 
same  status  as  far  as  admission  as  the  original;  it 
doesn  't  raise  it  above  the  original ;  if  the  original  is 
inadmissible  and  incompetent  then  the  copy  would 
be  also,  but  of  course  the  question  here  is  whether 
the  original  is  admissible,  and  I  think  I  remarked 
the  other  day  it's  been  a  very  troublesome  question 
to  me  because  it  comes  up  again  and  again,  and  I 
have  been  rather  reluctantly  obliged  to  conclude 
that  the  government  has  greater  leeway  than  I  had 
any  idea  they  had  in  the  introduction  of  documents 
from  the  General  Accounting  Office,  but  I'll  admit 


76  Lomax  Transportation  Co.  vs. 

it,  and  you  can  question  it  in  your  argument  at  the 
close  of  the  case. 

(Whereupon,  Plaintiff's  Exhibit  No.  3  for 
identification  was  admitted  in  evidence.) 
Mr.   Erickson:     With   the   admission   of   those 
two  documents  we  rest. 

The  Court:  I  might  suggest,  Mr.  Kelley,  I  as- 
sume that  you  [6]  wish  to  make  a  motion  here  for 
the  record  to  question  the  sufficiency  of  the  gov- 
ernment's proof,  and  we  might  have  the  same 
arrangement  on  that  as  on  this  document,  reserve 
your  argument  on  it  until  the  conclusion  of  the  case. 

Mr.  Kelley:  At  this  time,  the  plaintiff  United 
States  having  rested,  the  defendant  Lomax  Trans- 
portation Company  moves  for  a  non-suit  and  for 
a  dismissal  of  the  complaint  on  the  grounds  of  a 
total  failure  of  proof  as  to  any  damages  sustained 
by  the  plaintiff  United  States  Government,  and 
there  being  no  competent  evidence  adduced  to  prove 
the  plaintiff's  complaint. 

The  Court:     The  motion  will  be  denied. 

Mr.  Kelley :  And  by  the  same  token,  your  Honor, 
I  know  that  you  have  such  a  grasp  on  all  the  issues 
there  isn't  any  purpose,  unless  you  desire  it,  of 
an  extended  statement  on  behalf  of  the  defendant. 

The  Court:  No,  I  don't  believe  that  would  be 
necessary.  As  I've  said,  we've  gone  over  all  this 
matter,  and  I  think  the  Court  is  thoroughly  familiar 
with  the  defendant's  position. 

Mr.  Kelley:  Mr.  Lomax,  will  you  take  the  stand, 
please  ? 
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J.  M.  LOMAX 

called  as  a  witness   on  behalf  of  the   defendant, 
being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Kelley: 

Q.  Will  you  please  state  your  name  to  the 
Court  ? 

A.     J.  M.  Lomax. 

Q.  And  you're  the  president  of  the  defendant 
Lomax  [7]  Transportation  Company? 

A.     Yes,  sir. 

Q.  By  the  way,  that  has  since  this  action  started 
changed  its  name? 

A.     To  the  Lomax  Realty  Company. 

(Whereupon,  original  storage  contract  was 
marked  Defendant's  Exhibit  No.  4  for  iden- 
tification.) 

Q.  Mr.  Lomax,  directing  your  attention  to  De- 
fendant's Exhibit  4  for  identification,  is  that  a  copy 
of  the  contract  involved  in  this  suit,  together  with 
a  letter  of  transmittal  by  which  it  was  given  to  you  ? 

A.     Yes,  it  is. 

Q.  And  directing  your  attention  to  page  4  of 
this  contract,  is  that  your  signature,  "J.  M. 
Lomax"?  A.     It  is. 

Mr.  Kelley:     I'd  like  to  offer  this  in  evidence. 

Mr.  Erickson:  I  object  to  the  admission  of  this 
document  unless  there's  some  reason.  If  it's  an 
exact  copy  of  the  plaintiff's  exhibit,  I  don't  see 
the  purpose  of  it. 
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(Testimony  of  J.  M.  Lomax.) 

The  Court:  Is  the  letter  of  transmittal  on  the 
photostatic  copy  also"? 

Mr.  Kelley:  No,  not  on  the  photostatic  copy. 
I  perhaps  might  ask  some  preliminary  questions 
to  aid  your  Honor  in  ruling.  [8] 

The  Court:  Well,  I  think  that  there  might  be — 
it  might  be  a  little  easier  to  determine  what  the 
original  state  of  this  document  was,  and  what  part 
is  printed  and  what  part  typed  in,  and  the  sig- 
natures shown 

Mr.   Kelley:     than  the   photostat;  that  was 

really  the  prime  reason  for  offering  it. 

The  Court:     I'll  admit  it  in  evidence. 

(Whereupon,  Defendant's  Exhibit  No.  4  for 
identification  was  admitted  in  evidence.) 

The  Court:  The  record  should  show,  however, 
that  they  are  the  same  document,  one  is  the  original 
and  one  a  photostatic  copy,  so  that  if  there  should 
be  an  appeal  it  shouldn't  be  necessary  to  send  them 
both  up  to  the  higher  court.   Go  ahead. 

Q.  (By  Mr.  Kelley) :  With  respect  to  the 
background  of  this  Defendant's  Exhibit  4,  Mr. 
Lomax,  did  the  Navy  send  you  that  exhibit,  give  it 
to  you? 

A.    Yes,  they  sent  it  to  me  or  gave  it  to  me. 

Q.  I  might  ask  you,  on  or  about  December  26, 
1944,  you  were  engaged  in  the  warehouse  business"? 

A.    I  was. 

Q.     Where  were  you  located? 
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(Testimony  of  J.  M.  Lomax.) 

A.     124  South  Wall. 

Q.  Did  the  Navy  on  or  about  that  time  inquire 
of  you  whether  you  had  any  warehouse  space*?  [9] 

A.     Yes,  they  did. 

Q.  How  many  ware  houses  did  you  have  at  that 
time? 

A.     I  had  three  warehouses  at  that  time. 

Q.  And  do  you  recall  the  individual  of  the  Navy 
who  made  the  inquiry?  A.     Mr.  Ball. 

Q.     You  mean  Commander,  or  is  it  Captain  Ball  ? 

A.     Captain  Ball,  I  think  it  was, 

Q.  And  did  you  have  that  document  signed  by 
the  secretary  of  your  company?  A,     I  did. 

Q.-     And  who  is  he? 

A.     W.  W.  Witherspoon. 

Q.  And  is  that  his  signature  on  the  fourth  page, 
as  secretary?  A.     Yes,  that  is  his  signature. 

Q.  You  recall  the  fire  at  your  premises  on  or 
about  December  26,  1944,  of  course?  A.     I  do. 

Q.  And  by  the  way,  I  think  it's  already  in  the 
record,  but  whereabouts  was  the  address? 

A.  At  124  South  Wall  Street,  in  Spokane,  Wash- 
ington. 

The  Court:     That  was  December,  1944,  the  fire? 

Q.     Yes,  on  or  about  December  26,  1944,  was  it? 

A.    Yes. 

Q.  By  the  way,  do  you  know  the  cause  of  the 
fire?  [10]  A.     I  do  not;  I  do  not. 
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(Testimony  of  J.  M.  Lomax.) 

Q.  After  the  fire  did  the  Navy  desire  to  salvage 
the  materials  there  for  war  purposes'? 

A.  Yes,  they  did;  they  asked  to  salvage  them 
and  take  them  over. 

Q.  On  or  about  that  time  did  you  have  insur- 
ance covering A.     Yes,  I  did 

Mr.  Erickson:  To  which — well,  I'll  withdraw 
the  objection. 

Q.  Without  going  into  it  unnecessarily,  what 
kind  of  insurance  did  you  have*? 

A.     Well,  I  had  a  regular  Washington 

Mr.  Erickson:  Now,  I'm  going  to  object  to  go- 
ing into  that  question  any  further  as  immaterial  to 
the  issues  of  this  case. 

The  Court:  I  think  that  it  would  be  immaterial 
except  that  I  gather  the  purpose  of  it  is  to  show 
or  at  least  give  circumstantial  support  to  his  conten- 
tion that  he  didn't  intend  to  enter  into  this  kind  of 
a  contract;  if  he  had  insurance  that  didn't  cover  it 
it's  more  likely  that  he  wouldn't  have  made  this 
kind  of  a  contract;  is  that  it? 

Mr.  Kelley:     Yes. 

The  Court:     I'll  overrule  the  objection. 

Q.  (By  Mr.  Kelley)  :  What  kind  of  insurance 
did  you  have?  [11] 

A.  I  had  the  regular  Washington  State  Ware- 
house insurance;  it's  set  up  by  the  State  of  Wash- 
ington. 

Q.  By  the  way,  after  this  fire  did  you  advise 
your  insurance  company  of  the  fire? 
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A.     I  did. 

Q.  And  did  the  Navy  come  to  the  premises 
there  and  salvage  the  material? 

A.     Yes,  they  did. 

Q.  And  can  you  indicate  to  the  Court  briefly  how 
the  Navy  did  that,  I  mean  with  respect  to  allowing 
outsiders  in 

The  Court :  Pardon  me ;  I  doubt  if  the  record  is 
clear  as  to  his  answer  on  this  question.  I  think 
I  know  what  he  means,  but  he  said  he  had  the 
regular  Washington  State  Warehouse  insurance. 
It  was  with  a  private  company;  he  doesn't  mean  it 
was  state  insurance? 

Mr.  Erickson:  I  think  the  witness  can  answer 
the  question. 

The  Court:     You  think  he  can,  you  say? 

Mr.  Erickson :     Yes,  I  think  so. 

The  Court:     As  to  the  type  of  insurance? 

Q.  (By  Mr.  Kelley) :  Did  you  have  insurance 
with  a  private  company? 

A.  Well,  it  was  a  private  insurance  company, 
yes. 

Q.  I  realize  this  may  be  leading,  but  I  know  he 
doesn't  know  the  name  and  the  number  and  so  on; 
was  it  the  Phoenix  Insurance  Company  of  Hartford, 
Connecticut?   [12] 

A.     Well,  I  rather  think  it  was. 

Q.  Their  policy  number  IM  730684,  designated 
*' Transportation  Floater  Policy,"  will  that  refresh 
your  recollection? 
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A.    Yes,  that's  the  policy,  that's  right. 

Mr.  Kelley :     Well,  I  might  have  this  marked 

The  Court:  Isn't  the  point  here,  I  don't  want  to 
require  you  by  any  inquiry  I  've  made  to  further  en- 
cumber the  record  here  with  documents  which  are 
not  directly  concerned;  I  gather  that  the  point  is, 
this  particular  insurance  he  had  insured  only  against 
damage  by  fire  resulting  from  the  negligence  of  the 
insured  ? 

Mr.  Kelley:     That's  correct. 

The  Court :  It  was  not  an  absolute  insurance  of 
loss  by  fire  regardless  of  cause? 

Mr.  Kelley:  I'll  put  it  this  way,  your  Honor 
pleases ;  that  was  the  position  taken  by  the  insurer, 
which  I  was  going  to  develop. 

The  Court :     By  the  insurance  company  ? 

Mr.  Kelley :  Yes,  by  the  insurance  company,  and 
I  don't  want  to  inadvertently 

The  Court:  He  doesn't  want  to  say  that  he  can't 
recover  from  the  insurance  company,  I  get  that; 
well,  put  it  this  way;  it  was  the  type  of  insurance 
that  you  warehouse  people  customarily  carried, 
wasn't  it? 

A.  Yes,  that's  right,  the  type  that  warehousemen 
carried.  [13] 

Mr.  Kelley:  Perhaps  I  can  reach  it  in  another 
way  more  properly. 

Q.  (By  Mr.  Kelley) :  You  had  an  insurance 
connection  which  wrote  private  company  insurance 


United  States  of  America  83 

(Testimony  of  J.  M.  Lomax.) 

coverage  on  your  warehouse  and  materials  on  or 

about  that  time?  A.    Yes. 

Q.  And  previous  to  the  fire  had  you  indicated 
to  this  insurance  representative  that  you  wanted 
complete  coverage  for  every  kind  of  possible  loss? 

A.     I  did. 

Q.  And  did  you  explain  to  him  that  the  govern- 
ment was  storing  goods  in  some  or  all  of  your 
warehouses'?  A.     I  did. 

Mr.  Erickson:  I'm  going  to  object  to  this;  I 
can't  see  the  purpose. 

Mr.  Kelley :  It 's  leading  and  suggestive,  I  know, 
but  it's  just  preliminary  to  this  point. 

Q.  (By  Mr.  Kelley) :  Did  you  have  other  gov- 
ernment goods  besides  what's  involved  in  this  law- 
suit in  some  of  your  warehouses? 

A.     I  did  have. 

Q.  And  had  you  told  this  insurance  representa- 
tive your  needs  as  to  complete  insurance  coverage? 

A.     I  did. 

Q.  Mr.  Lomax,  let  me  pause  for  a  minute ;  what 
business  have  you  been  in  most  of  your  life?  [14] 

A.  In  the  transportation  and  warehouse  busi- 
ness. 

Q.  You  came  to  Spokane  and  worked  for  the  old 
Culbertson   Store?  A.     Yes,  sir. 

Q.     You  had  one  team  or  dray? 

A.     That's  right: 

Q.  And  you  started  in  and  built  up  your  own 
transportation  business?  A.     I  did. 
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Q.  And  have  you  ever  taken  any  courses  in  in- 
surance? A.     I  never  have. 

Q.  Are  you  at  all  skilled  in  the  matter  of  insur- 
ance or  insurance  coverage  ?  A.     No,  I  am  not. 

Q.  Have  you  customarily  in  the  conduct  of  your 
transportation  business  left  those  matters  to  insur- 
ance representatives'?  A.     I  have. 

Q.  Well,  after  the  fire  you  say  the  Navy  sal- 
vaged the  goods  up  there?  A.     Yes,  they  did. 

Q.  And  how  did  they  do  that  with  respect  to 
letting  outsiders  in? 

A.  They  brought  their  own  crew  in  and  had 
their  own  guards,  and  they  had  no  one  around  or 
in  there  in  their  particular  quarters;  at  that  time 
the  stuff  was  all  on  one  floor,  and  [15]  they  had  a 
guard  on  that  floor,  no  one  allowed  up  there. 

Q.  By  guard  do  you  mean  marines  or  soldiers 
or  sailors? 

A.  Well,  no,  at  that  time  the  government  had 
individuals  as  guards,  they  give  them  a  gun  and 
put  them  up  there  as  a  guard. 

Q.     But  they  had  a  guard? 

A.     They  had  a  guard. 

Q.  And  what  was  the  fact  as  to  whether  or  not 
the  Navy  removed  any  of  those  goods  while  it  was 
salvaging  it? 

A.     Yes,  they  removed  it  as  they  were  salvaging. 

Q.     Where  did  they  take  them,  if  you  know? 

A.  My  understanding  was  they  took  them  to 
Velox. 
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Q.     Where  is  Velox,  for  the  record? 

A.     Velox  is  east  of  Spokane. 

Q.     About  how  far? 

A.     About  fourteen  miles. 

Q.     From  your  warehouse?  A.     Yes. 

Q.  Now,  did  you  receive  a  preliminary  report 
from  the  Navy  concerning  the  salvage  operations? 

A.     I  did. 

(Whereupon,  letter  dated  2  February  1945 
was  marked  Defendant 's  Exhibit  No.  5  for  iden- 
tification.) 

Q.  Directing  your  attention  to  Defendant's  Iden- 
tification No.  5,  what  is  that?   Don't  read  it.  [16] 

A.  It's  the  list  of  the  stuff  that  they  sent  me 
after  they  had  removed  it. 

Q.     Who  signed  it? 

A.     It's  signed  here  by  Mr.  Ball. 

Q.     Captain  Ball?  A.     Captain  Ball. 

Q.  February  2,  1945,  addressed  to  you  at  124 
South  Wall  Street?  A.     That's  right. 

Q.  I  perhaps  should  have  asked  you  this  question 
preliminary  to  offering  that.  Did  the  Navy — when 
they  were  taking  out  the  goods  from  your  ware- 
house did  they  give  any  accounting  at  that  time? 

A.     No,  they  did  not. 

Q.     Subsequently  you  received  accountings? 

A.     Yes. 

Q.  And  is  this  Defendant's  Exhibit  5  the  first 
preliminary  one  you  received? 

A.     That's  the  first  one. 
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Mr.  Kelley:     I'd  like  to  offer  that. 
Mr.  Erickson:     No  objection. 
The  Court:     It  will  be  admitted. 

(Wliereupon,  Defendant's  Exhibit  No.  5  for 
identification  was  admitted  in  evidence.) 

(Whereupon,  letter  dated  7  April  1945  was 
marked  Defendant's  Exhibit  No.  6  for  identifi- 
cation.) [17] 
Q.     Directing  your  attention  to  Defendant's  Ex- 
hibit 6  for  identification,  did  you  receive  another 
subsequent  accounting  under  date  of  April  7,  1945, 
from  the  Navy?  A.     I  did. 

Q.     And  is  that  if?  A.     This  is  it. 

Q.     And  from  whom  did  you  receive  that? 
A.     It  was  signed  by  Captam  Ball. 
Mr.   Erickson:     No   objection. 
Mr.  Kelley:     I'd  like  to  offer  that. 
The  Court:     Six  will  be  admitted. 

(Whereupon,  Defendant's  Exhibit  No.  6  for 
identification  was  admitted  in  evidence.) 

(Whereupon,    letter    dated    (no    date)    was 
marked  Defendant's  Exhibit  No.  7  for  identifi- 
cation.) 
Q.     And  subsequent  to  that  time  did  you  receive 
still  a  third  report  from  the  Naval  Supply  Depot 
at  Spokane,  Washington,  from  Captain  Ball,  and 
is  that  defendant's  Exhibit  7  such  a  report? 
A.     Yes,  sir,  I  did. 
Mr.  Kellev:     I'd  like  to  offer  it. 
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Mr.  Erickson:  I'll  object  to  this  unless  a  date 
is  fixed.    There's  apparently  no  date  on  it. 

Mr.  Kelley:  I  think  as  a  matter  of  fact  that 
objection  would  be  well  taken  technically.  It  never 
has  [18]  had  a  date  on  it.  I've  inquired  of  Mr. 
Lomax  and  everybody  as  to  the  date. 

The  Court:  Could  you  fix  some  approximate 
date  about  when  it  was  received'? 

Q.  (By  Mr.  Kelley) :  This  exhibit  7,  the  Navy 
report  in  the  sum  of  $12,359,13,  was  received  about 
how  long  after  exhibit  6,  which  was  a  Navy  report 
under  date  of  April  7,  1945,  in  the  sum  of  $12,- 
270.35? 

A.  Without  any  date  on  that  I  couldn't  say 
myself  just  when  it  was  received,  because  there's 
no  date  on  the  papers  anyplace. 

Mr.  Erickson:  I'll  withdraw  the  objection  to  it, 
because  it's  apparently  received  sometime  after 
April  7. 

The  Court:  I  understood  his  testimony  to  be  it 
was  sometime  after  the  April  report,  but  you  don't 
know  just  when,  is  that  right? 

A.     No,  I  don't  know  just  when. 

The  Court:     It  will  be  admitted. 

(Whereupon,  Defendant's  Exhibit  No,  7  for 
identification  was  admitted  in  evidence.) 

Mr.  Kelley:  Well,  with  respect  to  fixing  that 
date  I  might  be  able  to  do  it  a  little  closer  with 
this  exhibit. 
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(Whereupon,  letter  dated  May  3,  1945,  Fire 
Companies  to  Lomax,  was  marked  Defendant's 
Exhibit  No.  8  for  identification.) 

Q.  You  had  notified  your  insurance  company  of 
the  loss,  I  [19]  believe  you  said'? 

A.    Yes,  I  had. 

Q.     Of  the  fire'?  A.     Yes. 

Q.  And  subsequent  to  such  notification  did  you 
receive  any  word  from  your  insurance  company 
with  respect  to  their  position  on  paying  any  loss? 

A.     Yes,  I  did. 

Mr.  Erickson:  Now,  to  which  we  object  as  to 
what  private  arrangements  he  had  with  his  insur- 
ance company.  Any  dispute  that  may  have  existed 
between  the  insurance  compan}^  is  incompetent,  ir- 
relevant and  immaterial. 

The  Court:  I'll  overrule  the  objection.  It's  a 
trial  before  the  court,  and  I  can  disregard  it  after- 
wards. 

Q.  (By  Mr.  Kelley) :  Directing  your  attention 
to  Defendant's  Exhibit  8  for  identification,  is  that 
a  letter  received  from  your  insurer  subsequent  to 
the  notification  of  the  fire  and  consequent  loss? 

A.    Yes,  that's  right. 

Q.  And  with  respect  to  fixing  the  time  of  that 
last  exhibit,  this  letter  from  the  insurance  com- 
pany, being  Defendant's  Exhibit  8  for  identifica- 
tion, makes  some  reference  to  a  Naval  Supply  claim 
of  $12,270.35?  A.     Yes. 
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Mr.  Kelley:  I'd  like  to  offer  Defendant's  Ex- 
hibit 8.  [20] 

The  Court:  This  is  offered,  as  I  understand  it, 
merely  for  the  purpose  of  fixing  the  date  of  De- 
fendant's Exhibit  7? 

Mr.  Kelley:  That  is  one  of  the  grounds.  The 
other  ground,  your  Honor  please,  I  would  like  to 
offer  it  on  the  point  that  the  defendant's  insurer 
denied  liability  under  their  coverage.  It  has  a  bear- 
ing, I  think,  on  this  proposition  of  the  standard, 
the  usual  form  of  insurance  obtained  by  warehouse- 
men. 

Mr.  Erickson:  This  is  a  letter  from  Fred  H.  Mil- 
ler of  the  Fire  Companies  Adjustment  Bureau,  New 
York,  to  Lomax  Grimmer  Warehouses,  and  it  cer- 
tainly isn't  relative  and  material  to  any  of  the  issues 
in  this  case. 

The  Court:     Let  me  see  it. 

Mr.  Kelley :  I  might  say  in  explanation  that  I  of 
course  could  call  Mr.  Miller  of  the  Fire  Adjustment 
Bureau  and  establish  the  fact  that  they  adjusted 
and  investigated  the  claims  under  a  variety  of 
insurance  companies,  one  of  which  was  the  Phoenix 
Company  involved  here.  I  can  do  that.  I  perhaps 
am  so  familiar  with  that  fact  myself  that  I  over- 
looked having  him  here. 

The  Court:  Well,  I'll  overrule  the  objection  and 
let  it  in. 

(Whereupon,  Defendant's  Exhibit  No.  8  for 
identification  was  admitted  in  evidence.)   [21] 
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(Whereupon,    certificate   of    settlement   was 
marked  Defendant's  Exhibit  No.  9  for  identifi- 
cation.) 
Q.     (By  Mr.   Kelley)  :     With  respect  to  fixing 
dates  subsequent  to  the  Naval  report  of  Exhibit  7, 
indicating  damages  in  the  sum  of  $12,359.13,  did 
you  receive  some  notice  from  the  General  Account- 
ing Office  of  the  United  States  Government  fixing 
the  damages  at  the  sum  of  $16,415.87,  and  directing 
— well,  just  answer  that  yes  or  no. 
A.     Yes,  I  did. 

Q.  And  directing  your  attention  to  Defendant's 
Exhibit  No.  9  for  identification,  what  is  that,  or 
did  3"ou  get  that  from  the  government? 

A.  This  evidently  came  from  the  General  Ac- 
counting Office.  I  am  not  familiar  enough  with 
the  different  departments  to  know  who  might  have 
sent  it,  but  this  was  received,  all  right. 

Mr.  Kelley:     I'd  like  to  offer  it  simply  as  con- 
tinuity.   I  think  it's  a  copy  of  yours. 
Mr.  Erickson:     Yes,  there's  no  objection. 
The  Court :     Have  you  seen  this,  Mr.  Erickson  ? 
Mr.  Erickson:     Yes,  no  objection. 
The  Court:     It  will  be  admitted,  then. 

(Whereupon,  Defendant's  Exhibit  No.  9  for 
identification  was  admitted  in  evidence.) 

(Whereupon,  letter  dated  December  13,  1946, 
was  marked  Defendant's  [22]  Exhibit  No.  10 
for  identification. ) 
Q.     Did  you  receive  some  kiud  of  a  final  dun  be- 
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fore  this  suit  was  brought,  from  the  General  Ac- 
counting Office  of  the  government  ? 

A.     Yes,  sir,  I  did. 

Q.  And  Defendant's  Exhibit  10  is  a  letter  under 
date  of  December  13,  1946,  you  received  from  the 
Claim  Division  of  the  General  Accounting  Office? 

A.  Well,  as  I  say,  again  I  don't  know  who  might 
have  sent  it,  but  it  came  from  the  government,  it 
looks  like  from  the  General  Accounting  Office. 

Mr.  Kelley:     I'll  offer  that  in  evidence. 

Mr.  Erickson:     No  objection. 

The  Court :     It  will  be  admitted. 

(Whereupon,  Defendant's  Exhibit  No.  10  for 
identification  was  admitted  in  evidence.) 

Q.  By  the  way,  at  the  Naval  Board  of  Inquiry 
following  the  fire  did  you  attend  and  give  testimon^y  ? 

A.     What  was  that,  please? 

Q.  Did  you  attend  the  Naval  Board  of  Inquiry 
following  the  fire  at  your  warehouse,  and  give  testi- 
mony ?  A.     Yes. 

Q.  You're  one  and  the  same  individual  men- 
tioned in  the  Naval  Board  of  Inquiry  as  J.  M. 
Lomax?  A.     Yes,  sir.  [23] 

Q.  On  that  occasion  you  told  them  about  your 
insurance?  A.     I  did. 

Q.  And  by  the  way,  when  you  signed  Defendant's 
Exhibit  4,  Mr.  Lomax,  did  you  intend  to  assume 
any  responsibility  that  wasn't  your  fault  or  that 
the  insurance  company  would  not  cover? 
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A.  I  did  not.  I  didn't  expect  to  sign  anything 
that  I  couldn't  cover  by  insurance. 

Q.  By  the  way,  speaking  of  signing  this  contract, 
directing  your  attention  to  page  2  of  Defendant's 
Exhibit  4,  and  specifically  to  the  phraseology  in 
typewriting  thereon,  did  you  do  that  typewriting  ? 

A.     No,  I  did  not. 

Q.     Do  you  know  who  did? 

A.     No,  I  do  not  know  who  did. 

Q.  And  directing  your  attention  specifically  to 
4a,  special  provisions,  reading  "Contractor  assumes 
absolute  responsibility  for  property  in  his  posses- 
sion, and  shall  maintain  bond  and  insurance  at  his 
own  expense  in  accordance  with  the  state  of  Wash- 
ington warehousing  laws"  did  you  type  that  in? 

A.     No,  I  did  not. 

Q.  Anybody  at  your  direction  and  supervision 
do  it?  A.     No,  they  did  not. 

Q.  Did  you — well,  to  put  it  bluntly,  did  you  read 
this  [24]  contract  before  you  signed? 

A.  Well,  I  did  not  read  it,  because  I  supposed  it 
was  the  same  as  all  other  government  contracts,  and 
I  signed  a  lot  of  contracts,  and  I  didn't  suppose 
the  government  would  bring  anything  that  was  any 
different  from  the  Washington  state  laws. 

Q.  Well,  what  I'm  getting  at,  was  there  any 
discussion  by  you  with  anyone  in  the  Navy  or 
United  States  Government  or  anyAvhere  else  about 
the  typed  portions  of  that  contract? 

A.     No,  definitely  not. 


United  States  of  America  93 

(Testimony  of  J.  M.  Lomax.) 

Q.  In  your  other  contracts  with  the  Army  or 
other  branches  of  the  government  had  you  had  any 
experience  with  such  a  clause  as  appears  under  4a, 
special  provisions? 

A.  Never  saw  a  clause  like  that  before  in  any 
government  contract. 

Q.  In  your  conduct  of  your  warehouses,  Mr. 
Lomax,  when  the  Navy  brought  goods  down  to  store 
in  your  warehouses  would  you  issue  any  warehouse 
receipt?  A.     I  did. 

(Whereupon,  warehouse  receipt  was  marked 
Defendant's  Exhibit  No.  11  for  identification.) 

Q.  Directing  your  attention  to  Defendant's  Ex- 
hibit 11  for  identification,  can  you  tell  the  Court 
what  that  is? 

A.  This  is  a  regular  Washington  state  law  ware- 
house receipt  that  was  issued  on  each  and  every  lot 
that  was  taken  in  [25]  the  warehouse. 

Q.     From  the  Navy? 

A.     From  the  Navy  or  anyone  else. 

Q.  Does  that  Defendant's  Exhibit  11  purport  to 
be  covering  some  of  the  goods  involved  in  this  case? 

A.  That  does  not  cover  anything  that — it  does 
not  cover  fire. 

The  Court:  I  think  the— well,  that's  all  right.  I 
think  he  misunderstood  the  question.  He  wants  to 
know  whether  that's  a  receipt  on  some  goods  ac- 
tually involved  in  this.  A.     Oh,  yes,  this  is. 

Mr.  Kelley:     I'd  like  to  offer  it. 

Mr.  Erickson :     I  will  object  to  it  as  incompetent 
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and  immaterial  to  any  issue  in  this  case.  I  might 
state  further  for  the  purpose  of  the  record  there's 
no  showing  made  as  to  which  officer  in  the  Navy 
it  was  issued,  and  whether  or  not  it  was  given  to 
any  of  the  Naval  officers  in  exchange  for  goods. 

The  Court:  Well,  I  think  I'll  admit  it;  the 
question  of  the  effect  will  be  for  argument  here. 

(Whereupon,  Defendant's  Exhibit  No.  11  for 
identification  was  admitted  in  evidence.) 

Q.  (By  Mr.  Kelley)  :  Mr.  Lomax,  after  the  fire 
did  you  have  a  discussion  with  Captain  Ball  and 
another  naval  officer  relative  to  salvage?  [26] 

A.  I  did.  There  was  a  conversation  in  my  office 
about  salvaging  the  stuff. 

Q.  And  in  substance  what  was  said  on  that  oc- 
casion with  respect  to  whether  or  not  the  Navy  could 
hold  you  responsible  for  the  fire  loss? 

Mr.  Erickson:  Now,  to  which  we  object  as  in- 
competent and  immaterial  to  any  of  the  issues  in 
this  case. 

The  Court:  I'll  sustain  the  objection.  I  don't 
believe  that  am^  officer  could  waive  liability  for 
the  government. 

Q.  On  that  occasion,  in  addition  to  the  salvage 
point,  did  Captain  Ball  and  this  naval  officer  dis- 
cuss this  contract  of  yours  which  is  Defendant's 
Exhibit  4  with  you?  A.     Yes,  they  did. 

Q.     B}^  the  way,  who  was  the  other  naval  officer? 

A.  I  do  not  remember  his  name.  He  was  intro- 
duced to  me  as  the  legal  authority  of  the  Navy. 
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Q.  Well,  your  counsel  at  your  instructions  have 
made  efforts  to  ascertain  the  identity  of  this  naval 
officer?  A.     They  have. 

Q.  And  you  yourself  have  made  some  personal 
investigation?  A.     Yes,  I  have. 

Q.  When  were  you  over  in  Seattle  before  you 
went  on  your  trip? 

A.     About  the  first  of  March.  [27] 

Q.     Was  that  before  you  went  on  your  trip? 

A.     Yes. 

Q.     Did  you  make  some  investigation  there? 

A.     I  did. 

Q.  At  that  time,  this  meeting  with  Captain  Ball 
and  this  naval  officer  whom  you  say  was  introduced 
as  a  legal  adviser  for  the  Navy,  what  was  said  if 
anything  respecting  the  Navy's  construction  of  this 
contract  and  its  subsequent  ability  to  hold  you  liable 
for  fire  loss? 

Mr.  Erickson:  To  which  we  object  as  improper, 
irrelevant  and  immaterial  to  the  issues  in  this  case, 
what  was  said  as  to  the  construction  of  this  contract 
by  some  other  officer. 

The  Court:  He  wasn't  the  Secretary  of  the 
Navy,  was  he? 

A.     I  couldn't  say  that. 

The  Court:  I'll  sustain  the  objection,  then.  I 
doubt  if  the  Secretary  could ;  I  don 't  think  anybody 
lower  than  the  Secretary  could  place  a  construction 
that  would  be  binding  on  the  Navy  contracts. 

Mr.  Kelley:     Then  simply  for  the  record  I  oifer 
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to  prove  by  this  witness  J.  M.  Lomax  that  he  will 
testify,  if  permitted,  that  after  the  fire  Captain  Ball 
of  the  Velox  Supply  Depot  came  into  his  office  at 
124  South  Wall  Street  and  asked  permission  for 
the  Navy  to  salvage,  after  [28]  the  Naval  Board  of 
Inquiry,  and  that  on  this  occasion  this  witness  was 
told  in  the  presence  of  Captain  Ball  by  the  so-called 
legal  adviser  of  the  Navy  that  the  defendant  could 
not  be  held  liable  for  this  fire  loss  as  the  Naval 
Board  of  Inquiry  had  established  that  the  origin 
of  the  fire  was  unknown  and  the  findings  of  fact 
would  indicate  no  negligence  on  the  part  of  this 
defendant,  and  that  the  naval  officer,  who  had  been 
introduced  by  Captain  Ball,  acknowledged  with 
Captain  Ball  in  Mr.  Lomax 's  office  that  the  Navy  in 
any  event  could  not  hold  the  defendant  in  this  case 
for  the  fire  loss. 

The  Court:  You  renew  your  objection,  Mr. 
Erickson  ? 

Mr.  Erickson:     Yes,  I  do. 

The   Court:     The   objection   is   sustained. 

Mr.  Kelley:     That's  the  defendant's  case. 

The  Court:  You  may  proceed  with  the  cross- 
examination. 

Cross-Examination 
By  Mr.  Erickson: 

Q.  Mr.  Lomax,  were  there  other  letters  that  were 
received  from  the  Navy  from  Captain  Ball  that 
were  not  offered  in  evidence,  beside  these,  as  to  this 
fire  loss?  A.     Not  to  my  knowledge. 
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Q.     These  are  all  of  them'^^ 

A.  To  my  knowledge  everything  I  had  I  turned 
over  to  the  attorney.  [29] 

Mr.  Kelley:     That's  all  I  have,  Mr.  Erickson. 

Mr.  Erickson :  Well,  I  just  wanted  to  make  sure 
that  we  had  them  all.   I  have  no  further  questions. 

(Whereupon,  there  being  no  further  ques- 
tions, the  witness  was  excused.) 

The  Court :  I  don 't  know  that  this  has  too  much 
to  do  with  the  lawsuit  here,  but  I  was  just  curious, 
if  insurance  companies  have  this  practice  of  not 
insuring  except  for  losses  in  case  of  negligence,  how 
does  a  man  who  stores  goods  protect  himself?  Has 
he  got  to  suffer  loss  if  the  goods  burn  and  you  don't 
cause  the  fire? 

Mr.  Lomax:     That's  what  I'm  trying  to  find  out. 

The  Court :  It  seems  rather  queer  to  me  that  the 
man  who  stores  goods  in  the  warehouse  has  to  take 
a  chance  on  collecting  for  them  if  they're  destroyed, 
unless  he  can  prove  that  the  warehouseman  was 
negligent. 

Mr.  Kelley :  As  a  proposition  of  underwriting,  I 
literally  turned  my  office  upside  down  today  to  try 
to  find  the  original  policy  with  the  Phoenix  Insur- 
ance Company.  We  have  here  a  copy  of  that  orig- 
inal policy,  and  my  partners  and  associates  insist 
that  that  is  all  that  we  have  ever  had,  but  I  was 
sure  we  had  the  original.  I  don't  know  whether 
Mr.  Erickson  would  want  to  agree  that  this  was  a 
copy  of  that  original  policy,  and  simply  agree  that 
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it  was  a  copy,  but  not  as  to  any  competency  or  [30] 
materiality  or  relevancy,  and  if  it  would  help  the 
court  any 

The  Court:  I  was  just  curious  about  that  phase 
of  it.  I  don't  think  there's  any  question  but  what 
the  insurance  company  has  taken  the  attitude 
they're  not  liable,  as  the  documents  in  evidence 
would  indicate,  and  apparently  they  claimed  that 
there  was  a  clause  in  there  that  didn't  make  them 
liable  if  the  warehouseman  entered  into  an  agree- 
ment for  liability  beyond  what  the  laws  of  Wash- 
ington provide  for,  in  the  absence  of  si3ecial  con- 
tract, and  they  claimed  that  provision  was  in  their 
policy,  so  I  don't  think  there's  any  question  about 
their  denying  liability.  I  was  just  curious  about 
the  one  phase  of  it. 

Mr.  Kelley :  And  someone  in  the  defendant's  po- 
sition is  placed  in  a  most  fearful  position,  really, 
because  you're  bound  by  the  terms  of  these  standard 
policies  to  cooperate  to  every  extent,  and  you  can't 
admit  liability  or  they  say  you  haven't  any  cover- 
age, and  if  you  dispute  with  them  on  the  question 
of  whether  or  no  there  is  that  coverage,  you  have 
to  sue  them  within  a  limited  length  of  time,  a  year 
or  eighteen  months,  and  a  perfect  example  is  this 
case;  it's  gone  several  years  now,  and  it's  really  a 
deplorable  situation. 

The  Court :  Do  you  have  any  further  testimony, 
Mr.  Kelley'?  [31] 

Mr.  Kelley:     No. 

The  Court:     Do  you  have  any? 
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Mr..Erickson:     No,  I  haven't  anything. 

The  Court:  I  think  we'll  take  a  ten  minute  re- 
cess. 

(Short  recess.) 

Mr.  Kelley :  Your  Honor,  during  recess  I  learned 
that  I  was  laboring  under  a  misapprehension  that 
this  Plaintiff's  identification  1,  being  the  general 
file,  was  not  going  in  in  toto,  and  that  if  I  desired 
any  extracts  from  it  that  I'd  better  offer  them  indi- 
vidually. I'd  like  to  ask  the  indulgence  of  the  Court 
to  re-open  for  a  moment  to  do  that. 

The  Court:     Yes,  you  may  do  that. 

Mr.  Kelley:  Will  you,  Mr.  Clerk,  abstract  from 
Plaintiff's  Exhibit  1  for  identification  the  memo  of 
February  7,  1945,  and  likewise  the  letter  of  Janu- 
ary 6,  1945,  directed  to  the  Supply  Officer  in  Com- 
mand, signed  by  Lomax  Transportation  Company; 
and  the  record  of  proceedings  of  a  board  in  investi- 
gation convened  at  United  States  Naval  Supply 
Depot,  Spokane,  Washington,  to  inquire  into  and 
report  on  the  loss  of  Navy  property  by  fire  in  the 
Lomax  Fireproof  Warehouse  at  124  South  Wall 
Street,  Spokane,  Washington,  the  date  of  December 
27,  1944,  and  specifically  the  fuidings  of  fact  and 
opinion  thereof,  and  that  portion  of  the  testimony 
of  Jess  M.  Lomax  as  set  [32]  forth  on  page  6 
thereof,  more  specifically  in  words  and  figures  as 
follows:  ''Question:  What  type  of  insurance  did 
you  carry  on  the  contents  of  the  building  ?  Answer : 
I  carried  the  standard  type  of  insurance  coverage 
as  is  required  by  the  state  of  Washington  ware- 
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house  laws.  In  addition  to  this  I  carry  $15,000  addi- 
tional all  risk  coverage". 

The  Court:  It  may  be  a  little  hard  to  extract 
portions  of  pages  out  of  there. 

Mr.  Kelley :  Yes,  that  thought  occurs  to  me.  I  '11 
offer  that  record  of  the  Board  of  Inquiry  last  re- 
ferred to  in  toto,  so  that  it  won't  be  mutilated,  and 
if  Your  Honor  deems  it  competent  as  to  those  por- 
tions that  I  offered,  I'm  further  willing  to  stipulate 
that  the  court  disregard  the  rest  of  it,  to  avoid  muti- 
lation.   Would  that  be  satisfactory? 

Mr.  Erickson:  Yes.  I  don't  wish  to  object  to 
anything  that  may  aid  the  Court,  but  I  do  not  think 
the  material  in  that  file  will  be  very  helpful  to  any 
of  the  issues  in  the  case,  but  I  have  no  objection 
to  the  whole  file  going  in. 

Mr.  Kelley:  Well,  I'll  join  in  a  stipulation  for 
the  whole  file,  and  I'll  say  to  the  Court  it  has  some 
probative  value;  I  don't  deem  it  controlling,  at  all, 
but  it  has  some  probative  value  on  these  two  fea- 
tures, on  the  [33]  question  of  reformation  of  the 
contract  here;  it  indicates  that  Mr.  Lomax — when 
I  say  Mr.  Lomax  I  mean  the  defendant's  good  faith 
in  securing  what  it  apprehended  to  be  the  standard 
form  of  warehouse  coverage,  and  secondly,  it  would 
have  a  bearing  showing  that  he  felt  that  the  defend- 
ant was  adequately  covered  and  wouldn't  have  gone 
into  this  contract  otherwise,  and  then  finally  it  has 
some  bearing  as  to  the  construction  and  interpreta- 
tion placed  on  this  form  contract  by  the  Navy  itself 
as  shown  in  their  opinion. 
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The  Court:  Well,  why  not  offer  the  whole  ex- 
hibit, then'?  It's  already  marked  as  Exhibit  1,  isn't 
it? 

Mr.  Kelley:  Yes,  I  will;  I'll  offer  the  whole 
exhibit. 

The  Court:  Plaintiff's  identification  1,  we  can 
simply  receive  it  in  evidence  then  as  Defendant's 
Exhibit  1,  and  it  will  be  in  evidence  for  reference. 
(Whereupon,  Plaintiff's  Exhibit  No.  1  for 
identification  was  admitted  in  evidence  as  De- 
fendant's Exhibit  No.  1.) 

Mr.  Kelley:  Secondly,  as  per  Your  Honor's  pre- 
trial order  of  April  1,  1948,  I  would  inquire  of 
counsel  through  the  Court  whether  w^e  can  stipulate 
as  to  tw^o  statements  contained  in  the  Bureau  of 
Supi3lies  and  Accounts  Manual  which  was  in  force 
and  effect  at  the  time  of  the  fire,  on  [34]  or  about 
December  26,  1944. 

Mr.  Erickson:  That's  already  in  the  pretrial 
order. 

The  Court:  Well,  it's  provided  in  paragraph  2 
that  the  Court  may  take  judicial  notice  of  the 
Bureau  of  Supplies  and  Accounts  Manual,  but  if 
there's  anything  that  you  wish  to  direct  the  Court's 
attention  to  I  think  it  should  be  produced  and  read 
into  the  record,  because  it's  rather  a  large  document, 
isn't  it? 

Mr.  Kelley:     Yes;  reading,  then 

The  Court:  I  think  perhaps  the  easiest  way  to 
do  that  would  be  for  you  to  simply  read  into  the 
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record  whatever  you  wdsh  the  court  to  take  judicial 
notice  of,  and  then  I'll  have  it. 

Mr.  Kelley:  Article  1061,  entitled  "Contract 
Provisions"  page  192 — would  Your  Honor  desire 
me  to  read  it,  or  just  indicate  to  Mr.  Taylor  so  he 
could  copy  it? 

The  Court :  Well,  whichever  way  you  prefer.  If 
you  can,  indicate  it  to  him  so  that  he  can  copy  it, 
and  you  can  make  use  of  it  in  your  argument  then, 
of  course,  if  you  want  to  call  my  attention  to  it. 

Mr.  Kelley:  Section  1,  General  provisions,  com- 
mencing on  page  192  and  ending  on  page  193,  and 
particularly  and  specifically  the  last  tw^o  sentences 
thereof:  "If  the  government  is  furnishing  material 
to  be  incorporated  [35]  in  the  articles  purchased, 
government  furnished  material  (S  &  A  Form  102 
(3))  will  be  used;  and  if  the  contract  is  classified, 
the  classified  provisions  (S  &  A  Form  102  (4))  will 
be  used.  Variations  in  the  general  provisions  will 
not  be  made  except  when  specifically  authorized  by 
the  Bureau  of  Supplies  and  Accounts." 

(Reporter's  Note:  The  full  text  of  the  section 
referred  to  by  counsel  reads  as  follows: 

"All  fixed  price  suj^ply  contracts  shall  contain  the 
miiform  clauses  set  forth  in  the  general  provisions 
included  in  the  tender  (S  and  A  Form  90  (2)),  and 
the  standard  two  party  contract  (S  and  A  Form 
102  (1)),  and  execution  sheet  (S  and  A  Form  102 
(5)).  They  shall  also  contain  termination  j^ro vi- 
sions, either  the  long  form  (S  and  A  Form  102  (2)) 
or  the  short  form  (S  and  A  Form  102  (2A)).    The 


United  States  of  America  103 

long-  form  termination  provisions  are  required  in 
all  contracts  in  excess  of  $50,000,  except  running 
term  contracts  and  contracts  with  other  depart- 
ments, agencies  or  instrumentalities  of  the  Govern- 
ment, or  with  states  or  instrumentalities  or  subdivi- 
sions thereof.  The  long  form  termination  provisions 
also  may  be  used  in  any  contract  w^hen  requested  by 
the  contractor  or  when  considered  desirable  by  the 
contracting  officer.  When  the  long  form  termination 
provisions  are  not  used,  the  short  form  termination 
provisions  will  be  employed.  If  the  Government  is 
furnishing  material  to  be  incorporated  in  the  arti- 
cles purchased,  Government  furnished  material  (S 
and  A  Form  102  (3))  will  be  used;  and  if  the  con- 
tract is  classified,  the  classified  provisions  (S  and  A 
Form  102  (4))  will  be  used.  Variations  in  the  gen- 
eral provisions  will  not  be  made  except  when  spe- 
cifically authorized  by  the  Bureau  of  Supplies  and 
Accounts. ' ' 

(End  of  Section  1,  General  provisions.))  [36] 
Mr.  Kelley :     And  another,  for  the  record.  Article 
1061,   Subsection  g,  on  page  196  of  volume  1  of 
Bureau  of  Supplies  and  Accounts,  reading  as  fol- 
lows: 

"G.  Insurance.  The  Navy  Department  has 
ado])ted  the  general  policy  of  self-insurance  under 
which  it  assumes  the  risk  of  loss  or  damage  to  gov- 
ernment owned  property  in  the  hands  of  contrac- 
tors. Pursuant  to  this  policy,  uniform  insurance 
provisions  have  been  inserted  in  the  government 
furnished  material  clause  and  the  advance  and  par- 
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tial  payment  clauses.  Field  purchasing  officers  will 
not  include  any  other  insurance  provisions  in  con- 
tracts without  the  approval  of  the  Bureau  of  Sup- 
lilies  and  Accoimts  and  the  Assistant  Secretary  of 
the  Navy,  Material  Division  (Procurement  Branch, 
Insurance  Section) . ' ' 

Mr.  Erickson:  I  have  a  section  in  here  I  would 
like  for  the  Court  to  consider. 

The  Court:     Yes,  all  right. 

Mr.  Erickson:  It  is  Section  1071  of  the  Bureau 
of  Supplies  and  Accounts  Manual,  Amendments  and 
Modifications  of  Contracts.   It  reads  as  follow^s: 

' '  Operating  under  the  authority  of  the  First  War 
Powers  Act  and  Executive  Order  9001,  contracting 
or  purchasing  officer  may,  upon  agreement  of  both 
parties,  make  contract  amendments  or  modifications 
to  the  same  [37]  extent  and  in  the  same  manner  as 
original  contracts,  subject  to  the  limitation  set  forth 
in  paragraph  2.  All  amendments  and  modifications 
shall  be  made  in  writing  and  shall  be  accepted  by 
the  contractor.  No  special  form  need  be  employed 
for  this  purpose,  but  the  form  used  should  contain 
the  contractor's  acceptance  and  a  recital  that  the 
amendment  is  made  pursuant  to  the  First  War 
Powers  Act,  and  will  facilitate  the  prosecution  of 
the  war.  Copies  of  amendments  and  modifications 
shall  be  distributed  to  the  same  addressees  as  the 
original  purchase  documents." 

And  in  subsection  4  of  the  same  article,  1071, 
entitled  "Amendments  to  correct  mutual  or  appar- 
ent mistakes"  reading  as  follows: 
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*' Amendments  to  correct  mutual  or  apparent  mis- 
takes may  be  made  by  contracting  officers  when 
api^roved  by  the  Bureau  of  Supplies  and  Accounts. 
'Mutual  mistakes'  are  defined  as  mistakes  due  to 
failure  to  express  in  the  written  document  the  nego- 
tiated agreement  as  both  parties  understood  it,  and 
'apparent  mistakes'  as  those  mistakes  which  are  so 
obvious  that  they  should  have  been  apparent  to  the 
purchasing  officer.  When  it  is  desired  to  relieve 
contractors  from  such  mistakes,  a  complete  state- 
ment of  facts  shall  be  submitted  to  the  Bureau  of 
Supplies  and  Accounts." 

And  subparagraph  5,  entitled  "Amendments, 
modifications  and  extensions  of  completed  con- 
tracts": [38] 

"Except  for  the  change  orders  made  pursuant  to 
the  provisions  of  the  contract,  purchasing  officers 
shall  not  amend,  modify  or  extend  completed  con- 
tracts without  the  approval  of  the  Bureau  of  Sup- 
plies and  Accounts  and  the  office  of  Procurement 
and  Material.  Completed  contracts  are  those  under 
which  all  work  which  is  required  to  be  done  to 
entitle  the  contractor  to  final  payment  has  been 
performed.  If  the  proposed  amendment,  modifica- 
tion or  extension  of  the  completed  contract  is  sup- 
ported by  consideration,  a  new  contract  normally 
should  be  made." 

And  subsection  6: 

"Matters  which  give  rise  to  contract  amendments 
or  modifications:  Questions  raised  as  to  the  pro- 
priety, correctness,  adequacy  or  clarity  of  contract 
provisions  shall  be  disposed  of  prior  to  the  execu- 
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tion  of  the  contract  when  possible.  In  no  instance 
should  a  contracting  officer  execute  a  contract  when 
at  the  time  of  execution  he  intends  to  recommend 
an  amendment  without  consideration.  When  con- 
tractors express  dissatisfaction  with  the  provisions 
of  open  contracts,  purchasing  officers  should  direct 
them  to  file  application  for  amendment  or  modifica- 
tion immediately.  In  no  case  should  a  purchasing 
officer  suggest  or  acquiesce  in  the  delay  in  the  pres- 
entation of  such  application  until  completion  of  the 
contract. ' ' 

Mr.  Kelley:  Your  Honor,  being  a  little  uncer- 
tain [39]  as  to  the  exact  status  of  the  excerpts  read 
by  myself  or  Mr.  Erickson,  just  for  the  record  I'd 
object  that  all  the  excerpts  to  which  Your  Honor's 
attention  has  been  directed  by  counsel  for  the  gov- 
ernment are  incompetent,  irrelevant  and  immaterial, 
on  the  specific  grounds  that  the  defendant  is  pray- 
ing for  a  reformation  of  his  contract  in  a  court  of 
law,  and  while  we  readily  grant  the  authenticity  of 
these  administrative  rulings,  we  submit  that  they 
are  not  the  exclusive  remedy. 

The  Court :  I  think  the  provision  in  the  pretrial 
order  is  that  the  Court  can  take  judicial  notice  of 
any  pertinent  provision  of  this  Bureau  of  Supplies 
and  Accounts  Manual,  and  the  matter  of  the  perti- 
nency^ will  have  to  be  passed  on  by  the  Court.  In 
other  words,  I  think  the  thing  to  do  is  call  it  to  my 
attention,  and  then  I  can  decide  along  with  the 
issues  in  the  case  how  much  weight  to  give  to  the 
various  excerpts. 
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Mr.  Erickson:  I  assume  the  plaintiff  mil  make 
the  first  argument? 

The  Court:  I  understand  both  sides  have  rested, 
and  it  seems  to  me  the  way  this  lawsuit  has  devel- 
oped the  burden  is  really  on  the  defendant  on  the 
af&rmative  matter  presented,  so  I'll  hear  from  Mr. 
Kelley  first. 

Mr.  Kelley:  Well,  for  the  record  we  would  re- 
new, if  Your  Honor  pleases,  our  motion  for  non- 
suit, and  both  [40]  sides  having  rested,  we  renew 
our  motion  for  dismissal  of  the  government's  com- 
plaint on  the  grounds  of  a  total  failure  of  proof  as 
to  any  damages  sustained,  and  that  there  has  been 
no  competent  evidence  adduced  in  support  of  the 
government's  case  either  as  to  liability  or  damage. 
(Whereupon,  counsel  for  defendant  and 
plaintiff  presented  arguments  to  the  Court.) 

The  Court:  It's  been  some  time  since  I  looked 
at  these  cases  cited  in  the  briefs  that  were  sub- 
mitted; it's  been  some  time  since  I  looked  them 
over,  and  particularly  in  view  of  the  fact  that  atten- 
tion has  been  called  to  the  new  judicial  code  which 
came  into  effect  in  September,  I  don't  know  that 
there's  been  any  substantial  change  there,  but  I 
would  like  to  look  at  that  and  look  at  some  of  these 
cases  again  before  I  make  a  final  decision  in  this 
case.  I  haven't  in  mind  writing  any  memorandum 
opinion;  I'll  simply  notify  you  by  telephone  or 
letter  when  I  have  made  up  my  mind,  so  you  can 
present  your  findings,  but  I  do  want  to  look  at  that 
statute  and  some  of  these  cases,  and  decide  the  case 
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I  hope  in  the  next  week  or  two.   I  think  I  have  all 
of  your  citations  here ;  I'll  not  ask  for  briefs,  you've 
briefed  it  before.   If  there's  nothing  else  the  Court 
will  adjourn  until  Monday  morning  at  10  o'clock. 
(Whereupon,  the  Court  adjourned.)  [41] 

REPORTER'S  CERTIFICATE 

United  States  of  America, 

Eastern  District  of  Washington — ss. 

I,  Stanley  D.  Taylor,  do  hereby  certify: 
That  I  am  the  regularly  a^Dpointed,  qualified  and 
acting  official  court  reporter  of  the  District  Court 
of  the  United  States  in  and  for  the  Eastern  District 
of  Washington.  That  as  such  reporter  I  reported 
in  shorthand  and  transcribed  the  foregoing  proceed- 
ings before  the  Honorable  Sam  M.  Driver,  Judge 
of  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  held  on  May  5, 
1949,  at  Spokane,  Washington. 

That  the  above  and  foregoing  contains  a  full,  true 
and  correct  transcript  of  the  proceedings  had 
therein,  omitting  only  the  arguments  of  counsel  to 
the  Court  at  the  conclusion  of  such  trial. 

Dated  this  2nd  day  of  December,  1949. 
/s/  STANLEY  D.  TAYLOR, 

Official  Court  Reporter. 

Copy  received  Dec.  7,  1949. 

/s/  HARVEY  ERICKSON, 
U.  S.  Attorney. 

[Endorsed]  :     Filed  Dec.  7,  1949. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

United  States  of  America, 

Eastern  District  of  Washington — ss. 

I,  A.  A.  LaFramboise,  Clerk  of  the  United  States 
District  Court  for  the  Eastern  District  of  Washing- 
ton, do  hereby  certify  that  the  annexed  and  fore- 
going is  the  Original 

Complaint;  Summons  and  Return  of  Service 
Thereof;  Defendant's  Motion  to  Dismiss;  Order 
Denying  Motion  to  Dismiss,  etc.;  Bill  of  Particu- 
lars; Order  for  Pre-Trial  Conference;  Order  on 
Pre-Trial  Conference;  Amended  Answer;  Motion 
to  Strike  Portion  of  Answer;  Order  on  Motion  to 
Strike;  Pre-Trial  Order;  Reply;  Requests  for  Ad- 
mission Under  Rule  36;  Interrogatories;  Stipula- 
tion to  Extend  Time  to  Answer  Interrogatories; 
Order  Extending  Time  to  Answer  Interrogatories; 
Reply  to  Interrogatories;  Reply  to  Request  for 
Admission  Under  Rule  36;  Record  of  Proceedings 
at  Trial;  Exhibits  and  Stipulation  Regarding  Mak- 
ing Document  Part  of  Exhibit  ''!";  (exhibits  not 
attached  hereto)  ;  Findings  of  Fact  and  Conclusions 
of  Law ;  Judgment ;  Alternate  Motion  for  Judgment 
Notwithstanding  Decision  and  for  New  Trial; 
Court's  Remarks  in  Ruling  on  Above  Motion;  Order 
Denying  Motion  for  Judgment  Notwithstanding 
Decision  and  for  New  Trial;  Notice  of  Appeal; 
Supersedeas  and  Cost  Bond  on  Appeal;  Appellant's 
Designation  of  Portions  of  Record,  and  Statement 


110         .    Lomax  Transportation  Co.  vs. 

of  Points;  Appellee's  Designation  of  Additional 
Portions  of  Record;  and  in  the  cause  of  United 
States  of  America  vs.  Lomax  Transportation  Com- 
pany, No.  697, 

That  the  above  and  foregoing  constitute  the  rec- 
ord on  Appeal  to  the  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  from  the  final  judgment  entered 
by  the  District  Court  in  the  above  named  District 
and  cause. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  seal  of  said  court  this  10th  day  of  December, 
1949. 

[Seal]        /s/  A.  A.  LaFRAMBOISE, 

Clerk  of  the  United  States  District  Court  for  the 
Eastern  District  of  Washington. 


[Endorsed] :  No.  12422.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Lomax  Transpor- 
tation Company,  Appellant,  vs.  United  States  of 
America,  Appellee.  Transcript  of  Record.  Appeal 
from  the  United  States  District  Court  for  the  East- 
ern District  of  Washington,  Northern  Division. 

Filed  December  13,  1949. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12422 

UNITED  STATES  OF  AMERICA, 

Appellee, 

vs. 

LOMAX    TRANSPORTATION    COMPANY,    a 
corporation, 

Appellant. 

DESIGNATION   OF   POINTS   AND   THE   RE- 
QUEST FOR  PRINTING  OF  RECORD 

I. 

Appellant  hereby  adopts  and  designates  for  con- 
sideration on  this  appeal,  in  lieu  of  a  separate  state- 
ment, the  designation  of  points  on  which  it  intends 
to  rely  heretofore  designated  by  appellant  and  filed 
in  the  District  Court. 

II. 

Appellant  deems  consideration  by  the  court  of  all 
of  that  record,  certified  to  this  court  by  the  clerk  of 
the  District  Court,  necessary  to  this  appeal  to  a 
proper  understanding  of  the  questions  presented 
and  hereby  requests  that  same  be  printed,  excepting 
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and  omitting  formal  parts  of  pleadings  and  other 
court  papers. 

WITHERSPOON,  WITHER- 
SPOON  &  KELLEY, 
/s/  WILLIAM  V.  KELLEY, 
Attorneys    for    Lomax    Transportation    Company, 
Appellant. 
Service  of  the  foregoing  designation  of  points 
relied  on  and  request  for  printing,  by  receipt  of  a 
copy  thereof,  is  hereby  accepted  this  20th  day  of 
December,  1949. 

/s/  HARVEY  ERICKSON, 

United  States  Attorney, 
Attorney  for  United  States  of  America,  Appellee. 
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NO.  12,422 

IN  THE 

WLnitth  ^tatt^ 

Circuit  OEourt  of  Bppeate 

FOR  THE  NINTH  CIRCUIT 


LoMAx  Transportation  Company^ 
a  corporation, 

Appellant,\ 
vs. 
United  States  of  America_, 

Appellee. 


C7pon  Appeal  from  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Washington 
Northern  Division 


WiTIIERSPOON,  WlTIIERSPOON   AND   KeLLEY, 

William  V.  Kelley, 

1114  Old  National  Bank  Building, 
Spokane,  Wasliingion, 

Attorneys  for  Appellant. 


JURISDICTION 

This  action  was  brought  by  the  appellee,  the  United  States 
of  America,  hereinafter  called  the  "Government,"  against 
appellant,  Lomax  Transportation  Company,  which  is  and 
was  liable  for  all  duties,  obligations  and  contracts  of  the 
Lomax  Fireproof  Warehouses,  Inc.,  which  on  or  about  April 
22,  1946,  had  changed  its  corporate  name  to  Lomax  Trans- 
portation Company,  a  corporation.  The  corporations  were 
and  are  citizens  and  residents  of  the  State  of  Washington. 
Appellant  is  hereinafter  called  the  "Warehouse  Company". 
The  action  was  predicated  upon  a  certain  printed  form  con- 
tract covering  the  storage  of  certain  ISTaval  supplies  belong- 
ing to  the  Government  for  a  period  beginning  October  2, 
1944,  and  ending  June  30,  1945,  in  the  warehouse  of  the 
Warehouse  Company  in  Spokane,  Washington,  and  for  fire 
losses  and  damage  to  said  stores  in  the  sum  of  |16,415.87, 
sought  to  be  proved  by  a  certified  copy  of  Certificate  of 
Settlement  of  the  General  Accounting  Office,  Form  2042 
(Revised). 

The  controversy  was,  therefore,  a  controversy  which  at  the 
time  of  the  commencement  of  the  action  was  and  still  is  be- 
tween.the  United  States  of  America  as  appellee  and  a  citizen 
of  the  State  of  Washington  as  appellant  on  a  contract  drawn 
by  the  former,  and  the  amount  in  controversy  is  and  was  nt 
the  time  of  the  commencement  of  the  action  in  excess  of 
|3,000.00,  and  involves  the  construction  of  certain  Federal 
Statutes  which  became  effective  September  1,  1948,  including 
Chapter  64G,  Public  LaAV  773,  Sections  38  and  39,  80th  Con- 
gress (Title  28  U.S.C.A.,  Judicial  Code,  Section  1733). 

Jurisdiction  of  the  District  Court  existed  under  Section  41, 
Title  28  U.S.CA.,  Judicial  Code,  Section  24  amended.     The 


appeal  to  this  Court  is  from  the  final  judgment  decreeing 
that  appellee,  plaintiff  below,  have  judgment  against  ap- 
pellant, defendant  below,  in  the  sum  of  |16,415.87  with  inter- 
est at  the  rate  of  6%  from  September  6,  1949,  and  from  an 
order  denying  defendant's  alternate  motion  for  judgment 
notwithstanding  the  decision  and  for  a  new  trial  entered  the 
13th  day  of  October,  1949.  Notice  of  appeal  was  filed  in  the 
Office  of  the  Clerk  of  the  District  Court  on  the  4th  day  of 
November,  1949,  and  jurisdiction  is  believed  to  exist  under 
Section  225  (a)  and  (d)  Title  28  U.S.C.A.  and  (d)  Title  28 
Section  225  (a)  and  (d)  Title  28  U.S.C.A.,  Judicial  Code, 
Section  128  amended.  (Tr.  57  to  59). 


STATEMENT  OF  THE  CASE 

On  October  2,  1944,  the  Lomax  Fireproof  Warehouses, 
Inc.,  a  Washington  corporation,  agreed  to  store  certain 
Naval  supplies  belonging  to  the  United  States  Government 
for  a  period  beginning  October  2,  1944,  and  ending  June  30, 
1945,  in  its  warehouse  at  124  S.  Wall  Street  in  Spokane, 
Washington.  A  printed  form  contract  designated  as  S  and 
A  Form  102  (Revised  1943)  was  used  as  the  instrument 
outlining  the  rights  and  duties  of  the  parties.  (Ex.  1,  Tr. 
8-28).  This  printed  form  of  contract  was  usually  used  for 
the  procurement  of  supplies,  but  in  this  case  the  Govern- 
ment sought  to  adapt  it  to  the  leasing  of  warehouse  space. 
A  Naval  scriviner  apparently  without  any  legal  training 
(Ex.  1.  Stipulation  of  Dec.  8,  1950)  typed  in  a  special  pro- 
vision reading  as  follows : 

"4.  SPECIAL  PROVISIONS.  A.  Contractor  as- 
sumes absolute  responsibility  for  property  in  his  pos- 
session and  shall  maintain  Bond  and  Insurance  at  his 
own  expense  in  accordance  with  the  State  of  Washing- 
ton Warehousing  Laws." 

and  the  appellant  Warehouse  Company  signed  the  con- 
tract (Tr.  91,  92)  believing  it  was  to  be  held  to  a  ware- 
houseman's liability  under  existing  warehouse  laws  of  the 
State  of  Washington.  The  Government  would  transfer  its 
Naval  stores  at  the  Velox  Depot  outside  the  City  of  Spo- 
kane to  the  warehouse  of  the  appellant  in  Spokane  and  each 
time  receive  a  warehouse  receipt  (Tr.  93)  specifically  pro- 
viding in  part  concerning  the  liability  of  the  Warehouse 
Company   as    follows : 

"Received  for  the  account  of  Naval  Supply  Depot, 
Velox,  Washington  for  storage,  the  goods  or  packages 
enumerated  in  the  schedule  below,  upon  the  following 


terms  and  conditions,  said  goods  stored  in  warehouse 
located  at  ISTo.  124  S.  Wall  Street,  Spokane,  Wasliington. 

"The  Company  will  be  responsible  for  exercise  of 
ordinary  diligence  and  care,  but  not  responsible  for  or- 
dinary wear  and  tear  in  handling,  nor  for  loss  or  dam- 
age to  said  goods  caused  by  moth,  fire,  rust  or  deter- 
ioration. Acts  of  God,  or  other  causes  beyond  its  con- 
trol."   (Ex.  11,   Tr.  93) 

On  Deceml>er  26,  1944,  a  fire  occurred  in  the  warehouse 
which  resulted  in  the  destruction  of  certain  Naval  stores. 
(Tr.  79).  A  short  time  after  the  occurrence  of  the  fire, 
a  Navy  Board  of  Inquiry  investigated  the  causes  and  found 
there  was  no  apparent  negligence  on  the  part  of  the  Ware- 
house Company  and  further  that  recovery  from  the  appellant 
Warehouse  Company  should  be  limited  to  the  appellant's 
legal  liability  under  existing  warehouse  laws  of  the  State 
of  Washington.  (Tr.  95,  90,  Ex.  1).  Appellant  Warehouse 
Company  carried  insurance  against  damage  by  fire  result- 
ing from  its  negligence.  (Tr.  82).  This  type  of  insurance 
was  the  kind  customarily  carried  by  warehousemen  in 
Washing-ton.  (Tr.  82).  The  Warehouse  Company  when  it 
signed  the  prnted  form  contract,  (Ex.  4)  understood  that 
the  legal  consequences  thereof  would  be  that  it  would  only 
be  responsible  for  the  exercise  of  ordinary  diligence  and  care 
and  would  not  be  responsible  for  loss  and  damage  to  goods 
caused  by  fire.  Act  of  God  or  other  causes  beyond  its  con- 
trol. (Tr.  91,  92).  No  proof  of  any  negligence  on  the  part 
of  the  Warehouse  Company  was  submitted  by  the  Govern- 
ment, but  it  sought  to  prove  its  damages  by  a  Certificate  of 
Settlement  of  the  General  Accounting  Office  (printed  form 
2042)  (Ex.  3)  without  offering  any  proof  as  to  the  correct- 
ness of  the  figures  thereon  or  as  to  how  they  were  arrived 
at  by  anyone  who  had  anything  to  do  with  the  salvage  of  the 
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Naval  stores  or  the  preparation  of  tliecertificate.  (Tr.  71- 
76 ) .  This  Certificate  of  Settlement  stated  the  total  amount 
due  the  United  States  to  be  |16,415.87,  for  which  sum  the 
trial  court  entered  judgment  against  the  appellant.  It  was 
apparently  the  theory  of  the  trial  court  that  no  mistake  or 
ambiguity  existed  in  the  contract  and  that  the  Certificate  of 
Settlement  was  competent  proof  of  the  damages  sustained. 
(Ex.  6).    (Tr.  107). 


7 
SPECIFICATIOXS  OF  ERROR 

1.  The  District  Court  erred  in  den3'ing  defendant's  motion 
to  dismiss  plaintiff's  complaint,  which  order  was  signed  and 
filed  December  9,  1947. 

2.  The  District  Court  erred  in  granting  plaintiff's  motion 
to  strike  in  part  paragraph  III  of  defendant's  amended 
answer,  which  order  was  signed  and  filed  April  7,  1949. 

3.  The  District  Court  erred  in  refusing  to  admit  in  evi- 
dence the  findings  of  fact  of  the  jSTaval  Board  of  Inquiry  to 
the  effect  that  recovery  from  the  contractor  under  his  insur- 
ance would  be  limited  to  his  legal  liability  under  the  exist- 
ing Washington  Warehouse  Laws,  and  that  there  was  no  ap- 
parent negligence  on  the  part  of  the  defendant.  (Plaintiff's 
Ex.  1.    Tr.  96). 

4.  The  District  Court  erred  in  admitting  and  considering 
in  evidence  over  defendant's  objection  the  Certificate  of  Set- 
tlement of  the  General  Accounting  Office  (Plaintiff's  Ex. 
3)  for  the  purpose  of  providing  that  the  Government  sus- 
tained damages  and  the  amount  thereof.     (Tr.  73-76). 

5.  The  District  Court  erred  in  denying  defendant's  motion 
for  a  non-suit  and  for  a  dismissal  of  the  complaint  on  the 
ground  of  a  total  failure  of  proof  as  to  any  damages  sus- 
tained by  plaintiff.    (Tr.  76). 

6.  The  District  Court  erred  in  rendering  and  entering  the 
final  judgment  in  the  su  mof  |16,415.87.     (Tr.  52,  53). 

7.  The  District  Court  erred  in  denying  defendant's  alter- 
native motion  for  judgment  nothwithstanding  the  decision 
and  for  a  new  trial.     ( Tr.  55,  56 ) . 
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ARGUMENT 

I. 

WAREHOUSEMAN'S  LIABILITY  UNDER  THE 
CONTRACT 

Specifications  of  Error  1  to  3  deal  with  what  appellant 
conceives  to  be  the  wrongful  interpretation  by  the  Trial 
Court  of  the  contract,  and  for  the  convenience  of  the  Court, 
we  will  discuss  these  specifications  together. 

Warehouse  Company  Not  an  Insurer 
Appellant  was  a  warehouse  company  although  the  District 
Court  coustrued  the  contract  to  make  the  appellant  an  insur- 
ance company.  At  common  law,  in  the  absence  of  special 
agreement,  a  bailee  such  as  the  appellant  Warehouse  Com- 
pany was  not  an  insurer  nor  "absolutely  responsible"  for 
goods  in  its  custody.  See  Mill  Factors  Corp.  vs.  Ming  Toy 
Dyeing  Co.^  41  F.  ^upp.  4G7.  Such  liability  was  not  en- 
larged by  the  Washington  statute  providing  for  warehouse- 
man's liability,  which  is  as  follows : 

"A  warehouseman  shall  be  liable  for  any  loss  or  in- 
jury to  the  goods  caused  by  his  failure  to  exercise  such 
care  in  regard  to  them  as  a  reasonably  careful  owner  of 
similar  goods  would  exercise,  but  he  shall  not  be  liable 
in  the  absence  of  an  agreement  to  the  contrary,  for  any 
loss  or  injury  to  the  goods  which  could  not  have  been 
avoided  by  the  exercise  of  such  care."  Remington's  Re- 
vised Statutes  §3007. 

The  District  Court  in  effect  construed  this  contract  to  be 
one  of  insurance  rather  than  one  for  warehousing. 

For  a  better  understanding  of  this  effect,  we  would  refer 
to  the  definition  of  "insurance,''  as  set  forth  in  In  Re 
Knight's  Estate,  31  11  •«..   (2d)  813  at  810,  199  P.  (2d)  89. 
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Printed  Contract  Did  Xot  Make 
Warehouse  Company  Insurer 

The  contract  itself  in  Article  10  thereof  provided  in  part  : 
"the  Contractor  shall  not  be  charged  with  any  liabil- 
ity for  failure  or  delay  in  delivery  or  performance  when 
such  failure  or  delay  is  due  to  causes  beyond  the  control 
and  without  the  fault  or  negligence  of  Contractor,  in- 
cluding but  not  restricted  to  (1)  acts  of  God  or  of  a 
public  enemy,  (2)  acts  of  the  Government  of  the  United 
States  or  any  State  or  political  subdivision  thereof,  (3) 
fires  ****"     (Tr.  17,  18) 

Certainly  the  use  of  this  language  does  not  indicate  the 
intention  to  impose  an  insurer's  liability. 

Effect  of  Typewritten  Provision  4.  A. 
The  printed  contract  had  a  special  typewritten  provision 
1.  A.  that  reads  as  follows: 

"4.     Special  Provisions. 

A.  Contractor  assumes  absolute  responsibility  for 
property  in  his  possession  and  shall  maintain  Bond  and 
Insurance  at  his  own  expense  in  accordance  with  the 
State  of  Washington  Warehousing  Laws."  (Tr.  20) 

As  near  as  can  be  ascertained  from  the  record,  this  was 
dictated  by  one  C.  T.  McCormack,  Jr.,  who  signed  the  let- 
ter of  transmittal  accompanying  the  printed  contract,  which 
did  not  appear  on  the  photostatic  copy  offered  by  the  Gov- 
ernment (Tr.  78),  but  does  on  the  original  document  (De- 
fendant's Ex.  4).  If  McCormack  was  the  scrivener,  it  is 
undisputed  that  his  personnel  officer  qualifications  show 
that  he  had  no  legal  training.  (Tr.  61  and  Stipulation 
December  8,  1949,  relating  to  defendant's  Ex.  1).  The  Dis- 
trict Court  held  that  the  effect  of  this  typewritten  clause 
was  to  make  the  Warehouse  Company  an  insurer.  Was  this 
a  proper  construction?    We  are  not  favored  with  the  Court's 
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reason  for  his  holding  in  his  short  memorandum  opinion : 
Whether  he  believed  as  a  matter  of  law  that  the  written  eon- 
tract  under  no  circumstances  could  be  reformed  because 
there  was  no  testimony  that  the  scrivener  McCormack 
(Avhom  the  Government  never  called)  was  mistaken  or 
whether  the  Court  did  not  believe  appellant's  testimony 
(which  was  the  only  testimony  on  the  point)  that,  as  a  mat- 
ter of  fact,  that  all  that  was  intended  to  be  imposed  was  a 
warehouseman's  liability.     (Tr.  107). 

Admittedly,  the  special  typewritten  provision  4.  A.  itself 
was  only  made  ambiguous  by  the  use  of  the  single  word 
"absolute''.  But  was  even  this  intentional?  The  District 
Court  refused  to  consider  the  evidence  that  by  operating  un- 
der warehouse  receipts  provided  for  in  4.  Special  Provisions 
C.  of  the  contract,  the  Supply-  Officer  in  Command  of  the  Xavy 
Supply  Depot  and  the  Warehouse  Company  in  fact  inter- 
preted the  contract  themselves  as  one  under  which  the  ap- 
pellant could  only  be  held  to  a  warehouseman's  liability  un- 
der the  Washington  Warehousing  Laws.  The  District  Court 
apparently  disregarded  testimony  on  the  part  of  the  ap- 
pellant that  all  that  was  meant  by  the  parties  was  to  hold 
the  appellant  to  a  warehouseman's  liability  under  the  Laws 
of  the  State  of  Washington.  (Tr.  91,  92)  J.  M.  Lomax, 
President  of  the  Warehouse  Company  testified : 

"Q.  Did  you — well,  to  put  it  bluntly,  did  you  read 
this  contract  before  you  signed? 

"A.  Well,  I  did  not  read  it,  because  I  supposed  it 
was  the  same  as  all  other  government  contracts,  and  I 
signed  a  lot  of  contracts,  and  I  didn't  suppose  the  gov- 
ernment would  bring  any  thing  that  was  different  from 
the  Washington  state  laws. 

"Q.  Well,  what  I'm  getting  at,  was  there  any  dis- 
cussion bv   vou  with  anvone   in  the   Xavv   or   United 
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states  Government  or  an3^wliere  else  about  the  typed 
portions  of  that  contract? 

"A.     No,  definitely  not."     (Tr.  92) 

If  an  insurer's  liability  would  result  from  the  use  of  the 

single  word  "absolute"  such  a  result  under  this  evidence  was 

a  mistake  and  the  contract  should  be  reformed. 

Rules  of  Contractual  Construction 
Irrespective  of  his  reasons,  the  District  Court  by  all  the 
rules  of  interpreting  the  scope  and  meaning  of  contracts 
should  not  have  construed  the  4,  A.  clause  to  impose  an 
insurer's  liability.  To  do  so  he  had  to  treat  that  whole  sec- 
ond portion  of  the  paragraph  after  the  word  "possession" 
reading  "and  shall  maintain  Bond  and  Insurance  at  his  own 
expense  in  accordance  with  the  State  of  Washington  Ware- 
housing Laws"  as  mere  surplusage,  so  that  the  clause  would 
read  according  to  the  Court's  interpretation :  "Contractor  as- 
sumes absolute  responsibility  for  property  in  his  possession," 

Contract  To  Re  Construed  as  a  Whole 
At  the  onset  it  would  be  well  to  consider  several  general 
principles  which  were  perhaps  not  sufficiently  emphasized 
to  the  District  Court.  A  contract  is  construed  as  a  whole 
and  so  as  to  give  effect  to  all  of  its  parts.  17  C.J. 8.  Con- 
tracts §297^  page  707.  3  Williston  on  Contracts  {Revised 
Edition)  §618,  page  1779.  As  we  have  pointed  out,  Article 
10  of  the  printed  contract  provided  that  the  "Contractor" 
[Warehouse  Company]  was  not  to  be  "charged  with  any 
liability  for  failure  ....  when  such  failure  ....  is  due 
to  causes  beyond  the  control  and  without  the  fault  or  neg- 
ligence of  contractor  ....  [Warehouse  Company]  (Tr. 
18).  In  addition  to  the  above  portion  of  the  phraseology 
of  Article  10,  the  contract  also  contains  the  following  Spec- 
ial Provision  4.  C.  reading: 
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"The  contractor  shall  furnish  to  the  Supply  Officer  in 
Command,  Xaval  Supply  Depot,  Spokane,  Washington, 
Bonded  Warehouse  Receipts  for  all  materials  in  stor- 
age,"    (Italics  ours),  (Tr.  21) 

The  "Bonded  Warehouse  Recpeits"  used  read  as  follows: 

"Received  for  the  account  of  Xaval  Supply  Depot, 
Velox,  Washington  for  storage,  the  goods  or  packages 
enumerated  in  the  schedule  below,  upon  the  following 
terms  and  conditions,  said  goods  stored  in  warehouse 
located  at  Xo.  121  Wall  Street,  Spokane,  Washington. 

"The  Company  will  be  responsible  for  evercise  of  or- 
dinary diligence  and  care,  but  not  responsible  for  ordin- 
ary wear  and  tear  in  handling,  nor  for  loss  or  damage 
to  said  goods  caused  by  moth,  fire,  rust  or  deterioration, 
Acts  of  God,  or  other  causes  beyond  its  control/'  (Ex. 
11,  Tr.  93). 

All  these  parts  of  the  contract,  to  say  nothing  of  the  latter 
part  of  paragraph  1.  A.  itself  would  be  meaningless  if  the 
contract  were  construed  to  impose  an  insurer's  liability. 

CoxTRACT  Was  for  Warehousing 
AND  XoT  Insurance 
Secondly,  one  of  the  main  purposes  of  the  contract  was  to 
provide : 

"For  necessary  services  as  may  be  required  for  the 
balance  of  the  fiscal  year  1915,  beginning  2  October 
1914  and  ending  30  June  1915,  in  connection  with  icare- 
hoiising  Xavy  stores."     (Italics  ours).  Article  10. 

Appellant's  Interpretation  Reasonable 
Again,  a  contract  should  be  interpreted  so  that  it  shall  be 
effective  and  reasonable.  3  WUUstou  on  Contracts  {Revised 
Edition)  §620.  It  is  unreasonable  and  unfair  to  suppose 
that  a  warehouse  company  which  had  a  certain  type  of  in- 
surance coverage  would  of  itself  assume  an  insurer's  liabil- 
ity when  the  services  and  nmterials  to  be  performed  and  fur- 
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nisbed  were  unknown.     The  contract  itself  specifically  pro- 
vides in  Article  10,  sub-section  1 : 

"Sucb  services  and  materials,  includinc,-,  but  not  by 
way  of  limitation,  warehousini;'  space  ****  as  required." 
and  again  under  the  caption  "UNCERTAIN  AND  VARY- 
ING NEEDS  OF  THE  NAVY": 

"The  uncertain  and  varying  needs  of  the  Navy  (or 
Government)  make  it  impossible  to  determine  the  quan- 
tity or  quantities  of  the  articles  and  material  described 
herein  that  may  be  required  during  the  contemplated 
period  of  the  contract. 


*«•***?> 


Even  if  the  insurance  laws  had  permitted  it,  the  appellant 
would  not  have  undertaken  an  insurer's  risk  at  the  contract 
rate.  Obviously  it  could  not  have  covered  itself  by  insurance 
for  "absolute  responsibility"  except  at  prohibitive  rates. 
This  cost  it  could  have  been  expected  to  include  in  the  con- 
tract rate  charged  the  Government.  The  Government  rec- 
ognized this  and  the  Navy  had  simply  adopted  a  policy  of 
self-insurance  for  the  purpose  of  keeping  down  its  con- 
tractual costs.  See  Naval  Bec/ulations,  Volume  1,  Bureau  of 
Supplies  &  Accounis  Manual^  Art.  1061  3.  (g). 

Contract  Was  Drawn  by  Government 
In  the  fourth  place,  if  the  use  of  the  single  word  "ab- 
solute" in  Special  Provision  4.  A.  renders  the  contract's 
meaning  ambiguous,  the  language  of  the  contract  should  be 
interpreted  more  strongly  against  the  party  using  it.  3  Willis 
ton  on  Contracts  {Revised  Edition)  G21.  The  ambiguous 
word  "absolute"  was  ax)parently  drafted  by  one  C.  T.  ]Mc- 
Cormack,  Jr.,  (letter  of  transmittal.  Defendant's  Ex.  4),  a 
scrivener  unversed  in  the  law,  as  shown  by  the  record  of 
McCormack  himself  indicating  that  he  was  an  assistant 
supply  officer  who  was  neither  a  legal  officer  nor  legally 
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trained.  (Plaintiff's  Ex.  1  and  Stipulation  Kegarding 
Making  Document  part  of  Exhibit  ''1").  Whether  Mc- 
Cormack's  mistake  was  one  of  fact  or  of  law  should  make 
no  difference.  The  rule  itself  which  distinguishes  mistake 
of  law  from  mistake  of  fact  is  founded  on  no  sound  prin- 
ciple. The  Federal  Courts  have  recognized  the  difficulty 
of  coordinating  all  the  cases  so  as  to  produce  satisfactory 
results.  See  Clifton  Mfg.  Co.  v.  United  States,  76  F.  (2d) 
577  at  579.    As  one  text  writer  has  stated : 

"There  is  no  portion  of  the  law  of  mistake  more 
troublesome  than  that  relating  to  mistake  of  law,  by 
which  is  meant  either  ignorance  of  rule  or  principle  of 
law  or  an  erroneous  conclusion  as  to  the  operation  of 
law  upon  a  known  set  of  facts."  Williston  on  Contracts 
§1581. 

Existing  Law  Is  Part  of  Contract 
In  the  fifth  place,  existing  laws  always  form  a  part  of  a 
contract.  SWilliston  on  Contracts  {Revised  Edition)  §G15. 
Here  there  were  positive  Xaval  Regulations  indicating  that 
the  Government  would  have  no  right  to  enter  into  a  contract 
for  insurance  of  Xaval  stores  and  that  the  Xavy  itself  was 
a  self-insurer.  By  Pre-Trial  Order  of  April  1, 1918,  the  Trial 
Court  should  have  taken  judicial  notice  of  any  pertinent 
portion,  provision  or  article  of  that  official  publication  of  the 
Xavy  Department  known  as  the  Bureau  of  Supplies  &  Ac- 
counts Manual,  which  provided  in  part  as  follows: 

^'The  Xavy  Department  has  adopted  a  general  policy 
of  self-insurance,  under  which  it  assumes  the  risk  of 
loss  or  damage  to  Government-owned  proj)erty  in  the 
hands  of  contractors.  Pursuant  to  this  policy,  uniform 
insurance  provisions  have  been  inserted  in  the  Gorern- 
ment-furnished  material  clause  and  the  advance  and 
partial  payuient  clauses.  Field  purchasing  officers  will 
not  include  any  other  insurance  provisions  in  contracts 
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without  the  approval  of  the  Bureau  of  Supplies  &  Ac- 
counts and  the  Assistant  Secretary  of  the  Navy,  Mater- 
ial (Procurement  Branch,  Insurance  Section."  (Italics 
ours) 

Captain  J.  M.  Ball,  Supply  Officer  in  Command,  had  no 
authority  to  impose  the  absolute  liability  of  an  insurer  upon 
the  appellant  Warehouse  Company  as  the  District  Court 
construed  the  contract.  Such  a  construction  by  the  Trial 
Court  that  the  Supply  Officer  could  impose  an  insurer's 
liability  in  effect  was  a  holding  contra  to  the  self -insurance 
provisions  and  the  provision  for  the  necessary  approval  of  the 
Bureau  of  Supplies  &  Accounts  and  the  Asssistant  Secretary 
of  the  Navy,  Material  Division  (Procurement  Branch,  In- 
surance Section).  Another  portion  of  the  Naval  regula- 
tions, Section  1,  specifically  holds  that  variations  in  the 
general  provisions  will  not  be  made  except  when  authorized 
by  the  Bureau  of  Supplies  &  Accounts  and  no  such  special 
authorization  was  ever  pleaded  or  proved  by  the  Govern- 
ment in  the  case  at  bar.  To  interpret  the  contract  as  the 
District  Court  did  to  impose  an  insurer's  liability  on  what 
the  contract  itself  called  the  "uncertain  and  varying  needs  of 
the  Navy"  would  be  to  interpret  the  contract  as  a  wagering 
contract  in  contravention  to  public  policy  and  permit  any 
company  including  the  appellant  Warehouse  Company  to 
become  an  insurer  without  submitting  to  the  regulations  of 
insurance  companies  in  the  State  of  Washington,  the 
Supi'eme  Court  of  which  has  recently  held : 

"  'Insurance',  in  its  general  sense,  may  be  defined  as 
an  agreement  by  which  one  person,  for  a  consideration, 
promises  to  pay  money  or  its  efjuivalent,  or  to  perform 
some  act  of  value,  to  or  for  the  benefit  of  another  person, 
upon  tlie  destruction,  death,  loss,  or  injury  of  someone 
or  something  as  the  result  of  specified  ])erils.  29  Am. 
Jur.  17,  Insurance,  §3;  44  C.J.S.  471,  Insurance,  §1;  1 
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Joyce,  Law  of  Insurauc  73,  §2.  In  §.01.04,  p.  189  of 
the  present  insurance  code  of  tlie  state  of  Washington, 
Laws  of  1947,  chapter  79,  p.  189,  'insurance'  is  defined 
as  a  contract  whereby  one  undertakes  to  indemnify  or 
pay  a  specified  amount  to  another  upon  determinable 
contingencies."  In  Re  KnujliVs  Estate,  31  Wn.  {2d)  813 
(vt  816,  199  P.  {2(1)  89. 

Conduct  and  Acts  of  Parties 
Finally,  an  interpretation  given  by  the  parties  themselves 
will  be  favored.  3  Williston  on  Contracts  {Revised  Edition) 
§023.  Assuming  arguendo  that  the  use  of  the  word  "ab- 
solute" in  4.  A.  could  impose  an  insurer's  liability,  the 
parties  themselves  never  operated  on  that  principle.  Ware- 
house receipts  were  provided  for  in  4.  SPECIAL  PROVI- 
SIOl^S.  C.  of  the  contract.  These  were  furnished  for  all 
the  vast  amount  of  goods  stored  and  these  warehouse  re- 
ceipts specifically  provided  in  part  concerning  the  liability 
of  the  appellant  company  as  follows : 

"Received  for  the  account  of  I^aval  Supply  Depot, 
Velox,  Washington  for  storage,  the  goods  or  packages 
enumerated  in  the  schedule  below,  upon  the  following 
terms  and  conditions,  said  goods  stored  in  warehouse 
located  at  No.  124  S.  Wall  Street,  Spokane,  Washington. 

"The  Company  will  be  responsible  for  exorcise  of  or- 
dinary diligence  and  care,  but  not  responsible  for  or- 
dinary wear  and  tear  in  handling,  nor  for  loss  or  dam- 
age to  said  goods  caused  by  moth,  fire,  rust  or  deterior- 
ation, Acts  of  God,  or  other  causes  beyond  its  control." 
(Ex.  11,  Tr.  93). 

The  District  Court  was  apparently  unimpressed  by  the 
interpretation  given  the  parties  themselves  as  shown  by  the 
multitude  of  goods  delivered  pursuant  to  this  warehouse 
receipt  form.  Not  only  these  acts,  but  the  declaration  of  the 
parties  themselves  should  have  been  considered,  such  as  the 
testimonv  of  Jesse  Lomax  that  a  legal  officer  of  the  Navv 
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informed  Captain  Ball  in  his  presence  that  the  appellant 
Warehouse  Company  could  only  be  held  for  nei?ligence. 
(Tr.  96).  The  conduct  and  declaration  of  the  parties  may 
always  be  evidence  of  the  subsequent  modification  of  their 
contract.  Yet  the  Trial  Court  refused  to  admit  in  evidence 
the  findings  of  the  Naval  Board  of  Inquiry  to  the  effect  that 
recovery  from  the  contractor  under  his  insurance  would  be 
limited  to  his  legal  liability  under  the  existing  Washington 
Warehouse  Laws  and  that  there  was  no  apparent  negligence 
on  the  part  of  the  appellant.     (Plaintiffs  Ex.  1,  Tr.  96) 

II. 

NO  COMPETENT  PROOF  OF  DAMAGE 

Specifications  of  Error  4,  5,   6,  and  7  deal  with  what 
appellant  conceives  to  be  the  error  of  the  Trial  Court  in 
holding  that  the  Government  had  produced  competent  proof 
of  damages.     The  Government  did  not  offer  any  Navy  per- 
sonnel Avho  salvaged  the  damaged  stores  or  any  other  em- 
ployees, agents  or  officials  of  the  Government  who  took  part 
in  such  salvage.     W^hile  the  contract  did  not  provide  for 
salvage  by  the  Navy  as  such  in  case  of  fire,  Article  10  there- 
of, which  provided  that  the  contractor  would  not  be  charged 
for  fire  loss  without  negligence,  contained  a  provision  to  the 
effect  that  the  contractor  (the  party  in  the  same  position  as 
the  appellant  Warehouse  Company)  should  notify  the  Navy 
(or  Government)   of  the  cause  of  "such  excusable  failure" 
to  procure  materials.     The  Government  was  notified  of  the 
fire  and  shortly  thereafter  requested  the  right  to  salvage 
and  this  right  was  granted  by  the  appellant  Warehouse  Com- 
pany.    (Tr :  81,  84) .    The  Navy  brought  its  own  crew  in  and 
the   salvage    operations   took    place    under   armed    guards. 
(Tr.  84).     Appellant  Warehouse  Company  had  no  part  in 
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these  salvage  operations  and  the  goods  were  removed  by  the 
ISTavy  as  they  were  salvaged,  ( Tr.  84 ) ,  without  any  account- 
ing made  to  appellant  Warehouse  Company  at  that  time. 

There  was  no  provision  in  the  contract  for  salvage  and  the 
only  part  thereof  that  had  even  the  remotest  reference  to  pro- 
cedure on  loss  was  Article  10  of  the  contract,  which  stated 
in  part  that : 

— "Promptly  on  receipt  of  such  notice,  the  contract- 
ing officer  shall  ascertain  the  facts  and  extent  of  the 
failure  or  delay,  and  if  he  shall  find  that  the  failure  ov 
delay  was  occasioned  by  causes  beyond  the  control  and 
without  the  fault  or  negligence  of  the  Contractor,  he 
shall  accordingly  extend  the  time  of  delivery  or  per- 
formance or  otherwise  revise  the  delivery  schedule.  The 
finding  of  fact  of  the  contracting  officer  shall  be  final 
and  conclusive,  ***"     (Tr,  19) 

A  [NTaval  Board  of  Inquiry  shortly  thereafter  made  a  find- 
ing of  no  negligence,  the  fire  being  of  unknown  origin. 
(Plaintiff's  Ex.  1,  Tr.  90).  Thenceforth  the  AYarehouse 
Company  had  nothing  to  do  with  the  goods  and  was  not 
apprised  of  any  claim  by  the  Xavy  until  February  2,  1945. 
(Defendant's  Ex.  5).  However,  from  time  to  time  it  re- 
ceived interim  reports  in  varying  and  increasing  amounts 
as  to  the  amount  of  the  damages.  (Defendant's  Ex.  6-7). 
After  the  second  claim,  which  was  for  |12,270.35,  as  of  April 
7,  1945,  appellant  referred  to  its  insurer  this  claim  of  the 
jSTaval  Supply  Depot  which  was  subsequently  rejected  on 
May  3,  1945.     (Defendant's  Ex.  8). 

At  the  trial  the  Government's  claim  amounted  to 
116,415.87.  To  prove  this  claim  the  Government  did  not 
offer  any  Navy  personnel  who  salvaged  the  goods,  any  em- 
ployee, agent  or  official  of  the  Government  who  could  testify 
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as  to  the  correctness  of  the  figures  or  how  they  were  arrived 
at,  but  simply  offered  in  evidence  a  certified  copy  of  a  so- 
called  "Certificate  of  Settlement"  of  the  General  Account- 
ing Office  under  date  of  :NTovember  12,  1946,  which  stated  in 
part  that  the  appellant  Warehouse  Company  was  indebted 
to  the  United  States  in  the  sum  of  |16,415.87  as  shown  by 
a  statement  on  the  back  of  said  Certificate.  (Plaintiffs 
Ex.  3,  Tr.  4).  No  individual,  agent  or  employee  of  the 
General  Accounting  Office  was  produced  to  testify  as  to 
the  correctness  of  such  statement  or  how  the  figures  were 
arrived  at  by  anyone  who  had  anything  to  do  with  the  salvage 
of  the  Xaval  stores  and  the  preparation  of  the  Certificate. 
Xo  books  or  records  of  the  Navy  Department,  Bureau  of 
Supplies  and  Accounts,  General  Accounting  Office  or  any 
other  branch  of  the  Government  or  copies  thereof  were 
offered. 

Obviously  during  the  salvage  operations  appellant  Ware- 
house Company  had  no  opportunities  to  examine  the  prop- 
erty or  determine  the  nature  and  extent  of  the  damage  and 
it  has  never  been  given  an  opportunity  to  have  its  repre- 
sentatives examine  into  any  of  those  features.  Nor  has 
any  representative  of  the  Government  with  any  personal 
laiowledge  of  the  facts  been  presented  for  cross  examin- 
ation as  to  these  facts.  Presumably  the  General  Account- 
ing office  received  reports  from  some  source  containing 
statements  of  someone  conversant  with  these  facts.  Not 
even  these  reports  which  might  have  probative  value  as  to 
the  kind  and  quantity  of  tlie  property  stored  and  removed, 
and  as  to  the  physical  facts  concerning  the  nature  and  extent 
of  damage  were  offered.  Presunmbly  the  records  of  some 
office  in  the  Navy  department  or  the  General  Accounting 
office  might  have  shed  liglit  on  the  value  of  the  various  items 
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of  property,  based  upon  their  cost  to  the  Government,  but 
none  were  ever  offered  by  the  Government. 

The  appellant  Warehouse  Company  admitted  the  authenti- 
city of  Exhibit  3,  but  objected  to  its  competency  as  evidence 
of  damage.  Thus  the  principal  question  before  the  Court 
on  this  phase  of  the  case  is  whether  the  "Certificate  of  Settle- 
ment" is  a  competent  document  with  which  to  prove  dam- 
ages. It  is,  of  course,  patent  that  such  Certificates  could 
not  be  cross-examined.  The  question  of  admissibility  of  this 
Certificate  for  the  purpose  of  proving  the  fact  that  the  Gov- 
ernment sustained  a  fire  loss  damage  and  the  amount  thereof 
is  controlled  by  either  28  U.S.C.A.  1732  or  1733  of  the  new 
Judicial  Code,  which  became  effective  September  1,  1948, 
during  the  pendency  of  the  case  at  bar.  The  former  controll- 
ing sections  were  28  Ua^.C.A.  661  and  665,  w^hich  were  re- 
pealed by  Act  June  25,  1948,  C.  646,  Sec.  39. 

Comparison  of  28  IJ.S.C.A.  1732,  1733 

WITH  OTHER  STATUTES  AND  RULES: 

However,  28  U.S.C.A.  661  (repealed)  was  the  same  as  the 
new  1733  (b)  and  it  simply  provided  that  "properly  authenti- 
cated" copies  of  Government  papers  may  be  admitted  in 
evidence  equally  with  the  originals  thereof. 

28  U.S.C.A.  665  (repealed)  was  limited  to  suits  against 
revenue  officers  or  others  accountable  for  public  moneys. 
There  is  no  similar  restriction  in  Section  1733.  Federal  Rule 
of  Procedure  44  as  to  the  proof  of  official  record  following 
28  U.S.C.A.  723c  appears  to  remain  in  force. 

31  U.S.C.A.  46  appears  unaffected  by  the  new  code,  but 
simply  provides  that  authenticated  copies  of  records  or 
transcripts  thereof  from  Comptroller  General's  office  will  be 
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admitted  with  the  same  effect  as  28  U.S.C.A.  661  and  665. 

31  U.^^.C.A.  52  ((/)  and  (e)  permit  a  deputy  to  make  the 
authentication.  These  sections  neither  add  to  nor  detract 
from  the  new  section  1733  of  Title  28,  which  reads  as  fol- 
lows : 

(a)  Books  or  records  of  account  or  minutes  of  pro- 
ceedings of  any  department  or  agency  of  the  United 
States  shall  be  admissible  to  prove  the  act,  transaction 
or  occurrence  as  a  memorandum  of  which  the  same 
were  made  or  kept. 

(b)  Properly  authenticated  copies  or  transcripts  of 
any  books,  records,  papers  or  documents  of  any  de- 
partment or  agency  of  the  United  States  shall  be  ad- 
mitted in  evidence  equally  with  the  originals  thereof." 

The  question  for  this  Court  to  decide  is  whether  Plaintiffs 
Exhibit  3,  the  Certificate  of  Settlement,  is  a  competent  docu- 
ment with  which  to  prove  damages  in  the  case  at  bar. 

The  loss  in  value  of  the  goods  through  their  being  dam- 
aged is  necessarily  a  matter  of  opinion;  such  opinions  must 
be  supported  by  proper  foundation  under  elementary  rules 
of  evidence  applicable  to  determination  of  values. 

But,  disregarding  for  the  present  the  lack  of  any  founda- 
tion for  introduction  of  the  purported  evidence  of  extent 
of  damage,  the  introduction  of  the  certificate  to  show  quan- 
tity and  kind  of  goods  stored  falls  far  short  of  having  any 
support  in  statutes  or  decisions  of  any  court. 

We  do  not  know  whether  it  was  28  U.S.C.A.  1732  or  1733 
upon  which  the  Trial  Court  relied  in  admitting  this  certifi- 
cate. If  it  complies  with  either  and  if  either  statute  author- 
izes its  admission,  it  has  gone  far  beyond  any  rule  of  evi- 
dence accepted  by  court  decisions  or  any  previous  statute 
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enacted  by  the  Congress  or  by  any  state  legislature.  The 
notes  of  the  Eeviser  (appearing  at  pp.  1701  et  seq.  of  West 
Pub.  Co.  Cong.  Service,  1948,  paper  ed.,  in  connection  with 
the  Senate  and  House  Committee  Reports  on  the  bill  for 
revision  of  the  Judicial  Code,  P.  L.  773  of  the  80th  Con- 
gress, at  pp.  1871-2)  show  that  Section  1732  is  merely  a 
restatement  of  the  old  28  U.S.  C.  Sec.  G95;  and  that  Sec. 
1733  is  merely  a  consolidation  of  the  old  Sees.  G61-667  and 
671  of  the  1940  U.S.  Code.  There  is  no  intimation  that  the 
revision  broadened  any  preexisting  rule  except  to  include 
"any  department  or  agency"  of  the  government,  instead  of 
merely  those  mentioned  by  name  in  previous  statutes. 

However  viewed  this  certificate  was  no  writing  or  record 
made  in  the  usual  course  of  business  within  the  "shop 
book  rule"  stated  in  Sec.  1732,  or  in  any  court  decisions 
defining  such  rule,  nor  is  it  either  a  "memorandum  or  record 
of  any  act,  transaction,  accrual  or  event"  pertinent  to  the 
case  at  bar.  Xor  is  it  a  "book  or  record  of  account  or  a  min- 
ute of  any  proceeding"  i)ertinent  to  the  ultimate  facts  here. 
It  is  mere  recital,  purporting  to  be  signed  by  some  un- 
identified person,  (whether  or  not  an  official  thereunto 
authorized  does  not  appear)  in  the  name  of  the  Comptroller 
General  of  the  United  States,  stating  that  he  has  examined 
the  "claims"  of  the  Government  against  the  appellant  Ware- 
house Company  and  finds  due  from  the  latter  a  specified 
sum  under  a  contract  for  storage  of  navy  stores,  which  the 
Comptroller  General  construes  to  impose  a  certain  liability 
on  appellant  Warehouse  Company  and  under  which  he 
peremptorily  concludes  it  is  indebted  to  the  Government  in 
tlie  amount  stated. 

This  Court  will  observe  that  Exhibit  3  does  not  on  its 
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face  state  the  source  of  a  single  matter  of  fact  therein  set 
forth.  Appellant  was  not  told  from  what  source  this  infor- 
mation was  derived.  Xo  "books  or  records  of  account  or 
minutes  of  proceedings  of  any  department  or  agency  of  the 
United  States"  are  mentioned  except  that  the  Comptroller 
has  "examined  and  settled  the  claims  of  the  United  States 
against  the  person  above  named  ****'' 

The  only  effort  made  by  the  Government  to  show  in  any 
way  either  the  quantity  or  description  of  property  of  the 
Government  which  was  lost  or  damaged,  or  the  value  of 
property  destroyed  or  the  injury  to  property  only  partly  de- 
stroyed, consisted  in  its  introduction,  over  objection  by  the 
defendant,  of  Plaintiff's  Exhibit  3.     (Tr.  73-76). 

Appellant  is  not  concerned  with  the  authenticity  of  this 
document  (which  is  admitted)  but  with  its  competency  as 
evidence.  The  authentication  merely  makes  the  photostatic 
copy  (Plaintiffs  Ex.  3)  admissible  as  the  original,  but  it 
is  appellant's  position  that  the  original  was  not  admissible 
and  hence  the  authenticated  copy  (Plaintiffs  Ex.  3)  is  not 
admissible  and  there  has  been  a  total  failure  of  proof  of  dam- 
age b}^  competent  evidence.  Proper  objection  as  to  its  com- 
petency was  made.     (Tr.  74,  75,  7G). 

The  basic  rules  of  evidence  must  still  govern  the  com- 
petency of  Government  records,  and  a  document  which  on  its 
face  does  not  claim  to  be  anything  more  than  simple  un- 
corroborated hearsay  (or  conclusion)  has  always  been  held 
inadmissible  to  prove  damages  even  under  28  U.8.C.A.  665 
statutes.  This  proposition  is  so  fundamental  that  only  a 
few  of  the  older  Federal  cases  have  even  had  to  consider 
this  proposition. 
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In  1829  the  case  of  U.  S.  v.  Patterson,  Fed.  Case  16,008 
held  that  a  certified  and  authenticated  statement  of  the  var- 
ious charges  and  credits  against  a  supervisor  of  revenue 
was  incompetent  to  prove  the  damages  against  him. 

"A  full  transcript  from  the  books,  containing  the  ac- 
counts, and  also  of  the  proceedings  of  the  treasury 
in  relation  to  them,  in  admitting  or  rejecting  dis- 
puted vouchers,  charges,  etc.,  are  indispensable  to 
these  objects;  they  can  never  be  reached  by  the  mere 
exhibition  of  the  balance  apparent  upon  an  adjust- 
ment made,  ex  parte,  by  the  officers  of  the  treasury, 
and  reported  to  the  comptroller  for  his  information  of 
the  amount  claimed  by  the  United  States,  and  for  which 
he  is  to  bring  suit ;  but  which  is  the  very  matter  com- 
plained of;  the  very  adjustment  appealed  from,  by  the 
defendant.  ****  If  a  treasury  certificate  that  such  is 
the  balance  reported  to  be  due  is  enough  to  entitle  the 
United  States  to  a  verdict  and  judgment  for  that 
amount,  the  trial  is  a  mere  pretence;  an  useless  form 
which  might  be  dispensed  with,  and  the  judgment  en- 
tered at  once  on  the  production  of  the  certificate.  This 
cannot  be  the  intention  of  the  law.  The  whole  cause  of 
controversy  must  be  put  into  the  possession  of  the  court, 
as  it  exists  in  the  treasury  departuient ;  and  there- 
upon the  court  and  jury  will  pass  their  judgment." 

The  evidence  in  that  case  was  introduced  under  the  first 
statute  (Sec.  886  of  the  T^evised  Stat.)  from  which  28 
U.S.C.A.  665  was  derived.  The  case  sets  forth  the  statement 
in  full  and  is  very  similar  to  the  attempt  made  by  the  Gov- 
ernment in  the  case  at  bar  with  Exhibit  3. 

In  Hoyt  V.  U.  S.,  10  Hoic.  109,  13  L.E..  348,  in  a  suit 
against  a  port  collector,  a  transcript  of  books  of  the  Treas- 
ury Dept.  made  up  from  quarterly  reports  of  the  accounting 
officers  based  on  defendant's  own  reports  were  held  adequate 
to  guard  him  against  surprise;  but  the  court  said  a  trans- 
cript of  a  gross  balance  would  be  objectionable. 
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In  ZL  S.  V.  HiUianl  Fed.  Case.  15,308  the  syllabus  notes 
are  as  follows : 

"A  treasur}^  transcript  to  be  evidenced  must  con- 
tain the  original  items  of  the  accounts  or  balances  ad- 
mitted by  the  defendant  in  his  official  returns.  The 
court  can  only  revise  the  action  of  the  Treasury  by  look- 
ing at  the  evidence  by  which  the  Treasury  acted.  A 
balance,  therefore,  struck  by  the  Treasury  cannot  as 
such,  be  charged,  and  made  evidence." 

In  1834  it  was  stated  by  the  Supreme  Court  in  U.  iSf.  v. 
V.  Jones,  33  U.  8.  375,  8  Peters  373 : 

"The  officers  of  the  treasury  may  well  certify  facts 
which  come  under  their  official  notice,  but  they  cannot 
certify  that  which  does  not  come  within  their  own 
knowledge." 

In  U.  8.  V.  Morris,  102  U.  8.  548,  26  L.  E.  22G,  the  account 
of  a  delinquent  person  accountable  for  public  money  is  not 
admissible  unless  certified  to  be  a  transcript  from  books  and 
proceedings  of  the  department. 

In  Harvey  v.  U.  8.,  97  F.  452  (9th  Cir.)  this  court  held  a 
transcript  from  the  books  of  the  department  to  be  "a  copy 
of  the  entire  account  as  it  stands  on  the  books" ;  and  quotes 
extensively  from  the  cases  above  cited  and  from  U.  8.  v. 
(Uuissen,  19  TFa//  198,  211  in  explanation. 

The  foregoing  cases  all  relate  to  actions  for  recovery  of 
puhlic  money,  not  to  actions  for  the  value  of  government 
property.  The  value  of  money  need  not  be  proved.  The  value 
of  property  is,  however,  a  matter  of  determination  from 
various  factors  and  unless  admitted  must  be  proven  by  evi- 
dence that  can  be  tested  by  cross  examination  or  otherwise. 

In  an  action  against  an  Indian  agent  of  the  government, 
the  court  said : 
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"It  may  be  conceded  that  by  virtue  of  §886  [28  U.S.C. 
665]  a  transcript  from  the  books  of  the  Treasury,  show- 
ing the  officers  receipts  and  disbursements  of  public 
money  would  be  sufficient  to  warrant  a  judgment 
against  him  for  any  balance  shown  by  such  account  to 
be  due  the  government.  Rut  a  transcript  from  a  book 
which  merely  shows  a  charge  in  gross  against  an  officer 
for  the  value  of  public  property,  without  describing 
the  property,  or  the  method  of  valuation  or  the  manner 
in  which  it  came  into  his  hands^  or  the  disposition  made 
of  the  same,  is  of  no  value  even  under  §886." 

{Italics  ours) 
United  States  v.  Smith 
35  F.  490 
In  1930  in  Mohaivk  Condensed  Milk-  Co.  v.  U.  S.,  48  F. 
(2d)  682,  it  was  held  that  the  court  would  not  accept  certi- 
fied copies  as  proof  of  correctness  of  figures  and  documents 
certified  by  a  Government  official  receiving  documents  from 
some  other  official,  department  or  commission.  In  that  case 
it  appeared  that  the  Comptroller  General's  office  obtained 
figures  shown  in  notices  from  someone  in  the  Federal  Trade 
Commission,  but  there  was  no  competent  proof,  as  in  the 
case  at  bar,  as  to  who  compiled  the  figures  or  how  they 
were  arrived  at.  However,  in  the  Mohawk  case,  unlike  the 
case  at  bar,  evidence  was  offered  for  the  purpose  of  showing 
how  the  Comptroller  arrived  at  his  figures,  consisting  of  cer- 
tain sheets  of  paper  containing  certain  totals  and  sum- 
maries which  the  Comptroller  General  certified  he  had  re- 
ceived from  the  Federal  Trade  Commission,  without  testi- 
mony in  respect  to  the  correctness  of  the  figures  or  how  they 
were  arrived  at  by  anyone  who  had  anything  to  do  with  the 
preparation  thereof.  It  was  held  that  the  documents  cer- 
tified by  the  Comptroller  General  were  not  competent  proof 
of  their  contents  or  of  the  correctness  of  his  determination. 
"****There  is  no  competent  proof  of  this.    This  court 
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will  not  accept  certified  copies  as  proof  of  facts  as  to  the 
correctness  of  figures  contained  in  documents  certified 
by  an  official  of  the  government  who  has  received  such 
documents  from  some  other  official,  department,  or 
commission.  Certification  of  documents  proves  only  the 
document  itself,  and  permits  its  introduction  in  evi- 
dence without  further  proof  of  identification,  but  such 
certification  does  not  establish  as  a  fact  the  correctness 
of  the  statements  or  figures  therein  contained.  When 
there  is  as  here  a  controversy  concerning  the  correct- 
ness of  the  contents  of  such  documents,  such  contents 
must  be  proved  by  the  party  relying  thereon  the  same 
as  other  facts.  We  cannot  accept  the  sheets  certified 
by  the  Comptroller  General  as  proof  of  their  contents 
or  of  the  correctness  of  his  determination." 

In  somewhat  analogous  situations  courts  generally  and 
this  Court  in  particular,  have  been  scrupulous  to  safeguard 
the  rights  of  a  defendant  in  an  action  brought  by  the  Gov- 
ernment based  on  detailed  and  extensive  accounting  which 
might  be  reflected  in  scores  of  books  involving  thousands 
of  items.  It  is  not  unknown  to  have  sold  undetermined 
salvaged  articles  too  cheaply.  See  Greenhanm  v.  U.  S.  80 
F.  (2/7)  113  at  121.  We  feel  that  this  Court  will  prop- 
erly exclude  for  lack  of  competency  Exhibit  3  on  the  same 
basic  principle  that  moved  the  United  States  Court  of  Ap- 
peals, First  Circuit,  in  Riifjo  Const nicl ion  Co.,  Inc.  r.  Neio 
England  Foundation  Co.,  Inc.,  172  F.  {2d)  964  at  970, 
to  hold  that  in  a  libel  to  recover  value  of  a  lighter  which 
was  sunk  by  respondent's  alleged  negligence,  the  Navy 
Department's  Final  Statement  of  T^ented  Construction 
Equipment  was  properly  excluded  for  want  of  evidence  as 
to  who  made  the  appraisal  or  how  or  on  what  basis  it  was 
made. 
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In  1947  the  Second  Circuit  in  the  case  of  Vanadium  Cor- 
poration of  America  v.  Fidelity  Deposit  Co.  of  Maryland, 
159  F.  {2d)  105,  had  occasion  to  examine  the  statutes  con- 
cerning the  admissibility  of  Government  records.  In  speak- 
ing of  28  U.S.C.A.  661,  which  has  since  been  repealed,  but 
which  has  been  reenacted  in  substance  in  28  U.S.C.A.  1733 
(ft),  the  court  said  at  page  109 : 

"But  the  statutes  merely  provide  for  the  method  of 
proof  of  the  records  and  do  not  settle  their  admissi- 
bility in  a  particular  case,  as  proving  or  tending  to 
prove  the  truth  of  the  matters  stated  in  them.  Since, 
however,  they  are  a  substitute  for  the  appearance  of  the 
public  official  himself,  a  natural  limitation,  so  far  as 
they  deal  with  observed  facts,  is  that  they  must  con- 
cern matters  to  which  he  himself  could  have  testified 
in  person.  As  applied  here,  they  should  refer  to  mat- 
ters such  as  admissions  of  the  parties  concerning  the 
facts  in  issue  or  official  action  taken  and  the  grounds 
therefor.  These  are  facts  as  to  which  the  officer  himself 
could  have  been  subpoenaed  to  testify  ***" 
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CON^CLUSION 
The  District  Court  should  have  granted  appellant's  motion 
for  dismissal  of  the  complaint  either  on  the  ground  that 
the  contract  was  for  a  warehouseman's  legal  liability  and 
not  for  an  insurer's  liability  or  in  any  event  because  there 
was  a  total  failure  of  proof  by  any  competent  evidence  as 
to  any  damages  sustained  by  the  Government. 

Respectfully  submitted^ 

WiTHERSPOON,  WiTHERSPOON  AND  KELLEY, 

William  V.  Kelley, 

Attorneys  for  Appellant. 
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ADDITIONAL  STATEMENT  OF  THE  CASE 

Inasmuch  as  the  appellant's  statement  of  the  case 
is  very  brief,  it  may  be  helpful  to  the  Court  to  have 
a  short  additional  statement  made  as  to  the  important 
facts.  The  contract,  which  is  set  out  in  its  entirety  in 
the  statement  (Tr.  8-28),  provides  for  the  warehousing 
by  the  appellant's  warehouse  company  of  certain  Naval 


stores.  Three  months  after  the  merchandise  was  stored 
in  the  appellant's  warehouse  a  fire  occurred  which 
caused  considerable  damage  to  the  Naval  stores  in  the 
warehouse.  The  fire  was  caused  without  any  fault  on 
the  part  of  the  appellant.  The  contract  provided  as 
follows : 

*' Special  Provisions:  A.  Contractor  assumes 
absolute  responsibility  for  property  in  his  posses- 
sion and  shall  maintain  Bond  and  Insurance  at 
his  own  exjoense  in  accordance  with  the  State  of 
Washington  Warehousing  Laws." 

It  was  admitted  during  the  trial  that  the  State  of 
Washington  had  no  mandatory  insurance  provision  in 
its  warehousing  laws.  As  different  parcels  or  loads 
of  merchandise  were  delivered  by  the  Navy  to  appel- 
lant's warehouse,  the  appellant  would  issue  its  ordinary 
receipt  to  the  Navy  personnel  who  delivered  the  mer- 
chandise to  the  warehouse.  The  receipts  were  printed 
by  the  appellant  and  used  for  all  merchandise  that  was 
received  and  receipted  for.  The  receipt  contained  the 
following  provisions : 

"The  Company  will  be  responsible  for  exercise 
of  ordinary  diligence  and  care,  but  not  responsible 
for  ordinary  wear  and  tear  in  handling,  nor  for 
loss  or  damage  to  said  goods  caused  by  moth,  fire, 
rust  or  deterioration.  Acts  of  God,  or  other  causes 
beyond  its  control."  (Appellant's  brief,  page  5). 

After  the  fire  occurred  in  the  warehouse,  J.  M. 
Lomax.  the  President  of  the  appellant  corporation,  was 
notified  that  the  Navy  claimed  certain  losses  due  to  the 
fire  and  made  a  demand  upon  the  appellant  requesting 


that  he  pay  the  Navy  the  amount  of  loss  that  it  suffered. 
The  first  demand  letter  was  received  by  the  appellant 
in  February,  1945,  more  than  two  months  after  the 
fire  (Tr.  85).  The  first  demand  was  for  $12,359.13.  Later 
other  demands  were  made  culminating  in  a  demand  on 
December  13,  1946.  for  the  sum  of  $16,415.87.  The 
reason  for  the  increase  in  the  amount  due  was  that 
certain  of  the  salvaged  cloth  had  to  be  shipped  to  New 
York  and  a  sale  made  before  the  final  loss  became 
determined.  Later,  the  claim  was  referred  to  the 
General  Accounting  Office  and  a  demand  made  upon  the 
appellant  to  pay  the  same  (Tr.  91). 

Soon  after  the  occurrence  of  the  fire  a  Naval  Board 
of  Inquiry  was  assembled  and  inquiry  was  made  as  to 
the  nature  of  the  fire.  The  appellant  attended  this  Board 
of  Inquiry  and  gave  testimony  (Tr.  91).  Effort  was 
made  by  the  officers  of  the  Navy  to  realize  everything 
possible  from  the  reclamation  of  the  burned  material. 
The  appellant,  upon  demand,  refused  to  make  any 
payment  and  made  no  effort  toward  securing  adminis- 
trative relief  from  the  Navy  by  asking  for  reformation 
of  the  contract  and  by  appealing  to  the  contracting 
officers  or  to  the  Secretary  of  the  Navy  and  appellant 
took  no  steps  under  the  Disjjutes  Article  of  the  contract. 
Article  17,  w^hich  provides  as  follows : 

"Disputes —  Except  as  otherwise  specifically 
provided  in  this  contract,  all  disputes  concerning 
questions  of  fact  arising  under  this  contract  shall 
be  decided  by  the  contracting  officer,  subject  to 
written  appeal  by  the  Contractor  witliin  30  days 
to  the  Secretary  of  the  Navy  or  liis  duly  authorized 
representative,  whose  decision  shall  he  final  and 
conclusive  upon  the  j-nrtios  hereto.  In  the  mean- 


time  the  Contractor  shall  diligently  proceed  with 
performance."  (Tr.  26,  27). 

The  complaint  was  filed  in  the  case  on  November 
14,  1947,  nearly  three  years  after  the  loss,  and  judg- 
ment in  the  case  was  entered  on  September  6,  1949, 
almost  two  years  later.  The  appellant  was  served  with 
a  Request  for  Admission  under  Rule  36  on  April  9, 1948, 
as  to  an  itemized  detailed  statement  of  the  amounts  of 
material  damaged  and  the  appraised  value  of  the  total 
damage  to  the  Navy  (Tr.  38-40).  On  May  4,  1949, 
thirteen  months  later,  the  appellant  in  answer  to  the 
Request  stated  that  the  copy  of  the  Certificate  of  Settle- 
ment was  a  true  and  correct  copy  of  the  Certificate  of 
Settlement  and  the  appellant  could  not  truthfully  admit 
or  deny  various  items  of  damage  and  the  total  amomit 
of  the  damages  set  forth  in  said  portions  of  the  Certi- 
ficate of  Settlement  for  the  reason  that  Naval  personnel 
were  in  exclusive  charge  of  the  salvage  operations  and 
would  not  permit  the  defendant  or  any  of  its  agents  to 
be  i^resent  during  said  salvage  operations,  and  there- 
fore the  defendant  had  no  knowledge  or  belief  as  to 
the  amount  of  said  damages  if  any  (Tr.  48,  49). 

The  appellant  on  March  31,  1949  was  served  with  in- 
terrogatories purporting  to  ascertain  if  appellant  up 
to  that  time  had  pursued  any  administrative  relief 
provided  by  contract  or  relief  seeking  a  revision,  modi- 
fication or  reformation  of  the  contract  and  asking  for 
the  name  of  any  agents  of  the  Naval  Department  who 
might  have  made  statements  of  non-liability  on  behalf 
of  the  Government  to  tlie  appellant  (Tr.  42-44).  On 
April  30,  1949  appellant  answered  the  interrogatories 


stating  that  it  had  sought  no  administrative  relief  and 
did  not  remember  which  Naval  Officer  promised  them 
that  the  contract  was  not  one  for  insurance  (Tr.  47-48). 
The  matter  proceeded  to  trial.  The  Government  intro- 
duced no  testimony  but  merely  offered  in  evidence  the 
exhibits  which  had  previously  been  certified  in  |)re-trial 
conference  and  requested  by  admission.  The  exhibits 
offered  were  the  contract  between  the  Navy  and  the 
Lomax  Transportation  Company  and  the  Certificate 
of  Settlement  from  the  General  Accounting  Office.  (Tr. 
71,  72).  Exhibit  3,  a  certified  copy  of  the  settlement 
of  the  account  with  the  General  Accounting  Office,  was 
also  received  in  evidence.  The  Government  rested  its 
case.  Testimony  was  then  advanced  on  behalf  of  the  de- 
fendant to  the  effect  that  he  was  engaged  in  the  ware- 
house business  in  the  City  of  Spokane ;  that  the  contract 
bore  his  signature ;  that  the  fire  did  occur  on  December 
26,  1944;  that  he  had  no  insurance  upon  the  Govern- 
ment property  in  his  warehouse ;  that  he  did  not  think 
tliat  he  was  required  to  have  insurance  on  the  property ; 
tliat  he  thought  he  was  only  legally  obligated  to  provide 
for  insurance  against  his  own  negligence  (Tr.  79-82). 

Lomax  further  stated  that  he  did  not  do  the  typing 
on  the  contract ;  that  he  did  not  read  the  contract  before 
he  signed  it  (Tr.  92). 

The  contract  in  question  was  signed  on  behalf  of  the 
United  States  by  J.  Ball,  Capt.  U.S.N.,  Supply  Officer 
in  Command,  and  J.  M.  Lomax,  President  of  the  ap- 
pellant corporation,  whose  signature  was  witnessed  by 
W.  W.  Witherspoon,  Secretary  of  the  corporation  and 
a  long  time  member  of  the  bar  of  the  State  of  Wash- 
ington and  a  mem])er  of  the  bar  of  this  Court. 
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ANSWER  TO  APPELLANT'S  ASSIGNMENTS 
OF  EREOR  1-3  INCL. 

I. 

The  appellant  discusses  the  following  three  assign- 
ments of  error  together  and  appellee  will  likewise  dis- 
cuss them  together: 

1.  The  District  Court  erred  in  denying  defend- 
ant's motion  to  dismiss  plaintiff's  complaint,  which 
order  was  signed  and  filed  December  9, 1947. 

2.  The  District  Court  erred  in  granting  plain- 
tiff's motion  to  strike  in  part  paragraph  III  of 
defendant's  amended  answer,  which  order  was 
signed  and  fi^ed  April  7, 1949. 

3.  The  District  Court  erred  in  refusing  to  admit 
in  evidence  the  findings  of  fact  of  the  Naval  Board 
of  Inquiry  to  the  effect  that  recovery  from  the 
contractor  under  his  insurance  would  be  limited  to 
his  legal  liability  under  the  existing  Washington 
Warehouse  Laws,  and  that  there  Avas  no  apparent 
negligence  on  the  part  of  the  defendant.  (Plain- 
tiff's  Ex.  1,  Tr.  96). 

The  appellant  and  the  officers  of  the  Government 
executed  a  contract  of  insurance.  It  is  admitted  that  a 
common  law  bailee  for  hire,  such  as  the  appellant  ware- 
house company  in  this  ease,  would  not  have  to  exercise 
any  more  than  ordinary  care  or  at  the  most  a  high 
degree  of  care,  being  a  compensated  bailee,  but  in  this 
case  the  parties  made  a  special  contract  of  bailment 
which  provided  that  the  Contractor  assume  absolute 
responsibility  for  property  in  his  possession  and  shall 
maintain  bond  and  insui-ance  at  his  own  expense  in 


accordance  wth  the  State  of  Wasln'iio-ton  Warehousing 
Laws. 

It  is  admitted  that  the  State  of  Washington  has  no 
warehousing  laws  compelling  a  warehouseman  to  take 
out  insurance  of  this  kind  on  merchandise  stored  in  his 
warehouse,  but  the  State  of  Washington  has  no  law 
prohibiting  a  warehouseman  from  contracting  to  as- 
sume absolute  liability  and  provide  the  bond  and  in- 
surance at  his  own  expense,  and  that  is  what  the 
appellant  in  this  case  contracted  to  do  so  that  the 
District  Court  was  correct  in  construing  this  to  be 
a  contract  of  insurance  in  addition  to  being  a  contract 
of  warehousing  because  that  is  exactly  what  the  con- 
tracting parties  provided  by  their  own  instrument. 

Whether  or  not  this  contract  was  dictated  by  oiie 
C.  T.  McCormack,  Jr.  or  not  is  immaterial.  The  im- 
portant consideration  is  that  it  was  executed  according 
to  Naval  regulations  and  signed  by  a  proper  contracting 
officer  and  officers  of  appellant.  Even  if  McCormack 
were  produced  as  a  w^itness,  his  testimony  would  be 
inadmissible  to  alter,  vary  or  explain  away  the  pro- 
visions of  a  written  contract  which  is  itself  definite 
and  certain. 

The  appellant  also  makes  an  argument  (Tr.  12)  that 
bonded  warehouse  receipts  were  used  by  the  appellant 
and  upon  those  receipts  language  w-as  contained  wiiicli 
exempted  the  appellant  for  fire  loss.  It  would  not  make 
any  difference  wdiat  language  the  appellant  used  upon 
its  official  receipts  for  merchandise  because  those  re- 
ceipts were  not  a  contract  with  tlie  Government,  and 
the  mere  fact  that  some  Naval  officer  or  employee  of 
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the  Navy  accepted  a  receipt  with  the  kind  of  language 
contained  therein  would  certainly  not  be  binding  or 
controlling  ui)on  the  Government  as  the  only  way  that 
the  Government  could  be  bound  is  by  a  contract 
l)roperly  executed  and  not  by  a  unilateral  agreement 
written  on  a  receipt  in  fine  language  given  to  a  Naval 
employee  by  the  appellant  in  exchange  for  merchandise. 

Appellant's  argument  that  this  contract  entails  hard- 
ship on  itself  should  not  be  considered  at  this  time  and 
it  is  no  concern  of  the  Court  whether  or  not  the  contract 
later  proved  to  l^e  improvident.  Lomax,  President  of 
appellant  corporation,  was  a  warehouseman  and  owned 
three  warehouses  in  the  City  of  Spokane.  He  certified 
that  he  read  the  contract  (Tr.  28).  In  addition  his 
signature  was  witnessed  by  two  witnesses,  Helen 
Ferguson  and  B.  C.  Redhead,  and  attested  to  by  the 
corporation  Secretary,  W.  W.  Witherspoon,  a  long 
time  member  of  the  bar  of  this  Court.  Certainly  the 
courts  cannot  rewrite  a  contract  on  account  of  hardship 
because  what  was  apparently  a  good  contract  when 
made  turned  out  to  be  a  disadvantageous  contract  due 
to  unforeseen  circmnstances. 

The  appellant  also  argues  that  the  contract  was 
drawn  by  the  Government  and  should  therefore  be 
construed  most  strongly  against  the  party  drawing  it. 
Certainly  the  Government  agent  C.  T.  McCormack, 
who,  as  appellant  now  contends,  drew  the  contract,  had 
no  more  business  or  legal  experience  than  the  agent- 
of  the  appellant  whose  names  appear  upon  the  contract. 

No  eases  are  cited,  nor  is  it  believed  that  any  cases  can 
be  cited,  showing  that  contracts  involving  the  United 
States  should  be  construed  airainst  the  United  States 
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because  they  were  drawn  or  dictated  by  an  officer  of 
tlie  United  States.  Certainly  there  is  not  even  anything 
ambiguous  about  the  provision  of  i)aragraph  4  A. 

The  contractual  provision  is  one  of  insurance.  The 
appellant  next  contends  that  the  existing  Naval  regu- 
lation at  the  time  found  in  the  Bureau  of  Supplies  and 
Accounts  Manual  provides  as  follows : 

"The  Navy  Department  has  adopted  the  general 
policy  of  self -insurance  under  which  it  assumes  the 
risk  of  loss  or  damage  to  government  owned  prop- 
erty in  the  hands  of  contractors.  Pursuant  to  this 
policy,  uniform  insurance  provisions  have  been 
inserted  in  the  government  furnished  material 
clause  and  the  advance  and  partial  payment 
clauses.  Field  purchasing  officers  will  not  include 
any  other  insurance  provisions  in  contracts  without 
the  approval  of  the  Bureau  of  Supplies  and  Ac- 
counts and  the  Assistant  Secretary  of  the  Navy, 
Material  Division  (Procurement  Branch,  Insur- 
ance Section)." 

The  quoted  regulation  is  part  of  a  regulation  having 
to  do  with  construction  contracts  and  deals  with  build- 
ing construction  contractors.  No  particular  regulation 
has  been  discovered  having  to  do  with  the  storage  and 
warehousing  of  Naval  property.  The  regulation  pro- 
vides, insofar  as  construction  contracts  are  concerned, 
the  Navy  Department  has  adopted  a  general  policy  of 
self-insurance  under  which  it  assumes  the  risk  on  Gov- 
ernment-owned property.  Even  if  this  proviso  applied 
to  storage  contracts  the  Government  could  still  take 
full  advantage  of  the  contract  provisions  although  the 
Naval  officer,  in  executing  the  contract,  has  gone 
beyond  his  authority  and  driven  a  deal  for  the  Govern- 
ment which  is  more  advantageous  to  it  and  which  is 
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more  burdensome  upon  the  contractor  than  the  regula- 
tion would  require. 

The  case  illustrative  of  this  is  Gilbert  dt  Secor  v. 
United  States,  75  U.  S.  358.  In  this  case  the  contracting 
officer  required  the  use  of  copper  sheathing  which  went 
beyond  the  authority  of  the  Act  of  Congress  which 
authorized  felt  sheathing.  The  contractors  then  pro- 
ceeded to  bring  suit  in  the  Court  of  Claims.  The  Court 
held  that  Congress  intended  to  authorize  the  Secretary 
of  the  Navy  to  make  the  best  contract  he  could,  not 
exceeding  the  limit.  It  also  appeared  from  the  agree- 
ment signed,  and  therefore  accepted  by  the  claimants, 
that  the  Secretary  was  induced  to  exercise  the  option 
which  the  Act  gave  in  regard  to  the  two  kinds  of  work, 
in  favor  of  that  of  claimants,  in  consideration  that  they 
would  copper-fasten  the  dock  without  additional 
charge,  although  the  regulations  merely  provided  for 
tlie  use  of  felt.  The  contractors,  having  thus  induced  the 
Secretary  to  decide  in  their  favor,  by  awarding  them 
the  contract,  are  not  at  liberty  to  repudiate  that  part 
of  the  contract  in  regard  to  price.  The  Court  held  that 
there  was  no  reason  to  infer  any  contract  prior  to  the 
written  agreement  governing  the  rights  of  the  parties. 

The  case  of  The  International  Contracting  Compatiy 
V.  Lamont,  155  U.S.  303,  was  an  action  by  mandamus  to 
set  aside  the  written  contract  to  do  excavation  work 
for  13.7  cents  per  cubic  yard  and  have  a  contract  signed 
with  the  Secretary  of  War  to  do  the  work  for  19.7  cents 
per  cubic  yard.  The  Court  held  that  the  second  contract  i 
was  entered  into  hj  the  contractor's  own  accord  and 
he  has  taken  advantages  which  resulted  from  his  action 
under  it  and  hns  received  the  compensation  which  was 
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to  have  been  paid  under  its  terms.  In  having  done  all 
this  the  contractor  is  estopped  from  denying  the 
validity  of  the  contract.  The  Court  further  held  that 
the  fact  that  in  the  second  contract  the  contractor 
protested  that  he  had  rights  under  the  first  did  not 
better  his  position.  If  he  had  rights  he  should  have 
abstained  from  putting  himself  in  a  position  where 
he  voluntarily  took  advantage  of  the  second  opportunity 
to  secure  the  work. 

The  Court  further  held  that  a  party  cannot  avoid  the 
legal  consequences  of  his  acts  by  protesting  at  the  time 
he  does  them  that  he  does  not  intend  to  subject  himself 
to  such  consequences  and  that,  if  the  claimants  had  any 
objection  to  the  provisions  of  the  contract  they  signed, 
they  should  have  refused  to  make  it  and,  having  made 
it  and  executed  it,  their  mouths  are  closed  against  any 
denial;  that  it  superseded  all  previous  arrangements. 
To  this  effect  are  two  other  cases,  Steele  v.  United 
States,  113  U.S.  128  and  District  of  Columhia  v.  Barnes, 
197  U.S.  146.  The  officers  of  the  United  States  Navy 
were  bound  to  obtain  the  best  contract  that  they  could. 
A})pe]lant  may  not  have  gotten  the  contract  if  it  did 
not  agree  to  the  insertion  of  this  insurance  clause, 
paragraph  4  A.  The  appellant  had  a  perfect  right  to 
refuse  to  execute  this  contract  with  this  clause  in  it, 
which  it  says  is  now  so  obnoxious.  Certainly  this  i)ro- 
vision  was  written  into  the  contract  hy  both  parties  as 
the  result  of  open  bargaining  and  there  was  no  prohibi- 
tion against  sucli  a  provision  in  the  contract. 

(^ounsel  for  appellant  further  makes  the  statement 
that  the  conduct  and  declaration  of  the  parties  may 
;ilwnys  bo  ovidonco  of  the  subsequent  modification  of 
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their  contract  (Br.  17).  The  appellant  has  not  set  forth 
any  modification  other  than  the  fact  that  certain  re- 
ceipts were  issued  bearing  the  printed  provisions  that 
the  warehouseman  would  not  be  liable  for  fire.  If  he 
intended  to  proceed  upon  that  theory  that  the  contract 
should  be  modified  or  rewritten,  the  appellant  had 
ample  opportunity  to  proceed  to  secure  a  modification 
or  revision  which  will  be  later  referred  to. 
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ANSWER  TO  APPELLANT'S  ASSIGNMENTS 
OF  ERROR  4  -  7,  INCL. 

II. 

The  appellant  then  makes  the  following  assignments 
of  error  and  discusses  them  together  —  we  shall  dis- 
cuss them  collectively : 

4.  The  District  Court  erred  in  admitting  and 
considering  in  evidence  over  defendant's  objection 
the  Certificate  of  Settlement  of  the  General  Ac- 
counting Office  (Plaintiff's  Ex.  3)  for  the  purpose 
of  providing  that  the  Government  sustained  dam- 
ages and  the  amount  thereof.  (Tr.  73-76) 

5.  The  District  Court  erred  in  denying  defend- 
ant's motion  for  a  non-suit  and  for  a  dismissal  of 
the  complaint  on  the  ground  of  a  total  failure  of 
proof  as  to  any  damages  sustained  bv  plaintiff 
(Tr.  76) 

6.  The  District  Court  erred  in  rendering  and 
entering  the  final  judgment  in  the  sum  of 
$16,415.87.  (Tr.  52,  53) 

7.  The  District  Court  erred  in  denying  defend- 
ant's alternative  motion  for  judgment  notwith- 
standing the  decision  and  for  a  new  trial   (Tr  55 

56) 

At  the  trial  there  was  introduced  in  evidence  as 
Exhibits  2  and  3  the  Certificate  of  the  General  Account- 
ing Office  which  was  a  certified  copy  of  the  appellant's 
accounts  on  the  books  of  the  General  Accounting  Office. 
The  appellant  did  not  object  to  the  Certificate  on  the 
grounds  of  authenticity,  but  objected  solely  upon  the 
ground  that  it  was  incompetent  to  prove  the  amount  of 
damages  suffered  as  a  result  of  the  fire  (Tr.  74).  It 
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should  be  considered  by  the  Court  at  this  time  that 
although  demand  was  first  made  upon  the  ai)pellant  on 
February  2,  1945,  no  administrative  relief  was  sought 
by  the  appellant  down  to  the  time  of  the  entry  of  judg- 
ment in  September,  1949,  more  than  four  and  one-half 
years  later.  Article  17  of  the  contract  provides  as 
follows  (Tr.  26,  27) : 

"Disputes —  Except  as  otherwise  specifically 
provided  in  this  contract,  all  disputes  concerning 
questions  of  fact  arising  under  this  contract  shall 
be  decided  by  the  contracting  officer,  subject  to 
written  appeal  by  the  Contractor  within  30  days  to 
the  Secretary  of  the  Navy  or  his  duly  authorized 
representative,  whose  decision  shall  be  final  and 
conclusive  upon  the  parties  hereto.  In  the  mean- 
time the  Contractor  shall  diligently  proceed  with 
performance." 

In  addition  to  the  disputes  article  in  the  contract, 
relief  from  mistake  in  Naval  contracts  is  jDrovided  by 
the  following  other  methods : 

1.  Naval  Regulation  1071  provides  that  contracts 
may  be  amended  or  modified  by  contracting  officers 
(Tr.  104-106),  also  the  following  naval  regulations: 
Title  34,  C.F.R.,  1947  Supp.,  Sec.  1.11,  paragraph  B(l) 
and  F(l).  (These  regulations  create  the  Bureau  of 
Supplies  and  Accounts  by  the  Secretary  of  the  Navy ) . 
"Services"  are  defined  as  including  warehousing,  Title 
34,  C.F.R.,  1947  Supp.,  Sec.  31.121-11.  Mistakes  in  bids 
can  be  corrected  by  the  contracting  officer,  Title  31. 
C.F.R.,  1947  Supp.,  Sec.  31.244.  Disputes  are  dealt  witli 
in  l^itle  34,  C.F.R.,  1947  Supp.,  Sec.  31.324  to  31.328, 
and  these  regulations  i)rovide  that  they  shouUi  be  de- 
termined by  contracting  officers.  Title  34,  C.F.R.  1947 
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Supp.,  Sec.  32.2  and  32.3  provides  that  the  Navy  should 
dispose  of  surplus  property  at  the  best  prices  obtain- 
able. 

2.  Title  5,  U.S.C.A.  Supp.,  Sec.  1009c,  the  Adminis- 
trative Procedure  Act,  provides  that  administrative 
remedies  must  be  pursued  to  a  finality  before  the  courts 
will  take  cognizance  of  the  dispute. 

3.  Title  41,  U.S.C.A.  Supp.,  Sec.  113  and  117  gives 
the  contractor  certain  administrative  remedies  as  to 
a  war  contract  if  the  contract  is  defective  or  de- 
ficient, as  claimed,  and  the  contractor  has  the  right  to 
appeal  to  the  Appeal  Board,  which  decision  shall  be 
final. 

The  appellant,  although  it  had  several  years  to  do  so, 
made  no  resort  of  any  nature  either  under  Article  17,  the 
Disputes  article  of  the  contract,  under  the  Adminis- 
trative Procedure  Act,  imder  the  Naval  Regulations, 
or  under  the  statutes  dealing  with  defective  contracts, 
by  appealing  to  the  contracting  officer,  and  through 
administrative  channels  for  a  redress  of  grievances. 
During  all  times  that  the  case  was  pending  the  ai)pellant 
did  absolutely  nothing  except  hold  some  oral  conversa- 
tions with  some  Naval  personnel,  the  names  of  which 
he  does  not  now  remember,  as  to  what  his  rights  and 
obligations  were  under  the  contract.  The  Disputes 
provision  of  the  contract  and  the  Naval  regulations 
gave  the  appellant  ample  protection,  if  he  would  have 
availed  himself  of  the  opportunity.  Instead  of  doing 
this  he  did  absolutely  nothing  except  wait  and  see  what 
would  happen.  Tlie  appellant  admits  that  he  was  at 
the  Board  of  Inquiry  hearing  when  the  matter  of  the 
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amount  of  loss  was  being  determined.  The  time  for  the 
appellant  to  have  been  heard  upon  the  dispute  as  to 
the  value  of  the  salvage  and  the  loss  occasioned  by  the 
fire  was  the  hearing  before  the  Naval  Board  of  Inquiry 
held  at  the  time  of  the  fire  or  even  after  receiving  the 
award.  If  the  appellant  was  dissatisfied,  he  had  the 
right  and  privilege  of  appealing  to  the  contracting 
officer  as  provided  by  the  regulations  and,  if  dissatisfied 
with  the  contracting  officer's  decision,  he  had  the  right 
to  appeal  to  the  Secretary  of  the  Navy  ultimately  to 
determine  this  question. 

The  appellant  assigns  as  error  the  admission  of  the 
General  Accounting  Office  "Certificate  of  Settlement" 
under  date  of  November  12,  1946,  which  stated  in  part 
that  the  appellant  Warehouse  Company  was  indel^ted 
to  the  United  States  in  the  smn  of  $16,415.87  and  that 
no  individual,  agent  or  employee  of  the  General 
Accounting  Office  was  produced  to  testify  as  to  the 
correctness  of  such  statement  and  that  no  one  having 
to  do  with  the  salvage  of  the  Naval  stores  and  the  prepa- 
ration of  the  certificate  was  called,  nor  were  books  or 
records  of  the  Navy  Department  submitted  in  evidence. 
Immediately  after  the  fire  there  was  a  Naval  Board  of 
Inquiry  hearing  at  the  warehouse,  at  which,  among 
those  present  at  the  Board,  was  J.  M.  Lomax,  President 
of  the  appellant  cor]:>oration. 

Title  28,  Section  1732,  U.S.C.A.,  is  a  statement  of 
the  Shop  Book  Rule  of  Evidence,  by  which  statute  any 
written  record  made  as  a  memorandum  of  record  of 
any  account  or  transaction  shall  be  admissible  as  evi- 
dence of  such  act  or  transaction  if  made  in  the  regular 
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course  of  business.  The  statute  further  provides  that 
all  other  attendant  circumstances,  including  lack  of 
personal  knowledge  by  the  entrant  or  maker,  may  be 
shown  to  affect  its  weight,  but  such  circumstances  shall 
not  affect  its  admissibility.  Title  28,  Section  1733, 
U.S.C.A.,  provides  as  follows : 

"(a)  Books  or  records  of  accounts  or  minutes 
of  proceedings  of  any  department  or  agency  of  the 
United  States  shall  be  admissable  to  prove  the  act, 
transaction  or  occurrence  as  a  memorandum  of 
which  the  same  were  made  or  kept. 

"(b)  Properly  authenticated  copies  or  tran- 
scripts of  any  books,  records,  papers  or  docmnents 
of  any  department  or  agency  of  the  United  States 
shall  be  admitted  in  evidence  equally  with  the  orig- 
inals thereof." 

The  records  in  the  office  of  the  General  Accomiting 
Office  were  certainly  made  in  the  regular  course  of 
business  having  to  do  with  an  account  of  the  United 
States  against  a  contractor  for  warehousing  Govern- 
ment material  and  supplies.  The  appellant  had  every 
means  and  opportunity  of  arguing  to  the  Court  and 
showing  to  the  Court  the  lack  of  personal  knowledge 
of  the  entrant  or  maker,  if  he  so  desired,  and  had  ample 
means  at  his  disposal  during  the  several  years  that  this 
case  was  pending  trial  of  taking  depositions  availing 
himself  of  the  discovery  procedure  to  arrive  at  the 
correctness  of  this  memorandum.  Certainl}^  the  copy 
received  in  evidence  was  a  properly  authenticated 
copy  of  the  record  and  as  such  would  be  admissible 
as  a  copy  of  the  record  of  a  department  or  agency  of 
the  United  States,  so  tliat  both  these  statutes  together, 
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Sections  1732  and  1733  of  Title  28  U.S.C.A.,  made  this 
document  admissible  in  evidence. 

The  Supreme  Court  of  the  United  States  has  passed 
on  the  admissibility  of  evidence  of  this  type  in  a 
number  of  cases.  In  the  case  of  United  States  v. 
Gaussen,  86  U.S.  198,  the  Court  states  at  the  bottom 
of  page  212 : 

"While  a  garbled  statement  is  not  evidence,  or 
a  mutilated  statement,  wherein  the  debits  shall  be 
presented  and  the  credits  suppressed,  or  perhaps 
a  statement  of  results  only,  it  still  seems  to  be  clear 
that  it  is  not  necessary  that  every  account  with  an 
individual,  and  all  of  every  account,  shall  be  tran- 
scribed as  a  condition  of  the  admissibility  of  any 
one  account.  The  statement  presented  should  be 
complete  in  itself,  perfect  for  what  it  purports 
to  represent,  and  give  both  sides  of  the  account 
as  the  same  stands  upon  the  books." 

In  the  case  of  SouJe  v.  United  States,  100  U.S.  8, 
another  case  interj^reting  the  same  statute,  the  Court 
stated  as  follows  (page  11) : 

"Treasury  settlements  of  the  kind  are  only 
prima  facie  evidence  of  the  correctness  of  the  bal- 
ance certified;  but  it  is  as  competent  for  the  ac- 
counting officers  to  correct  mistakes  and  to  restate 
the  balance  as  it  is  for  a  judge  to  change  his  decree 
during  the  term  in  which  it  was  entered.  Errors 
of  computation  against  the  United  States  are  no 
more  vested  rights  in  favor  of  sureties  than  in 
favor  of  the  principal.  All  such  mistakes  in  cases 
like  the  present  may  be  corrected  by  a  restatement 
of  the  account." 

The  case  of  United  States  v.  Bell,  111  U.S.  477.  was 
a  suit  upon  tlie  bond  of  a  purser  of  tlie  Navy  and  at 
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the  trial  a  transcript  from  the  books  and  proceedings 
of  the  Treasury  Department,  duly  authenticated,  was 
offered  in  evidence. 

In  the  case  of  Moses  v.  United  States,  166  U.S.  571, 
the  defendants^  in  an  action  for  a  balance  due  the  War 
Department,  took  exception  to  the  decision  of  the  trial 
court  in  permitting  the  plaintiff  to  introduce  certain 
transcripts  of  the  books  and  proceedings  of  the  Treas- 
ury Department  for  the  purpose  of  proving  the  actual 
state  of  the  accounts  between  the  government  and  one 
Howgate.  The  transcripts  were  objected  to  on  two 
grounds:  (1)  that  they  showed  on  their  face  that  they 
were  mere  statements  of  balances  and  not  the  entire 
account  between  the  parties;  (2)  that  they  showed  that 
the  government  officers  had  made  a  restatement  of 
Howgate 's  account  after  he  ceased  to  be  property  and 
disbursing  officer,  and  that  there  was  no  authority  for 
making  such  restatement,  and  that  it  was  not  evidence 
against  the  defendants.  The  certified  statement  in  the 
case  stated  that  there  was  a  balance  due  the  United 
States  of  $133,255.22  and  the  certificate  did  not  purport 
to  certify  to  a  copy  of  the  whole  account  between  the 
government  and  Howgate.  The  Court  held  that  all  the 
records  in  the  case  were  admissible  and  constituted  a 
fjill  statement  of  the  amounts  and  balances  due. 

The  case  of  Vnited  States  v.  Pierson,  145  Fed.  814, 
was  an  action  brought  on  the  bond  of  a  United  States 
Indian  Agent  in  which  a  transcript  of  the  books  and 
proceedings  of  the  Treasury  Department,  duly  certified 
and  authenticated  as  required,  were  offered  in  evidence. 
The  Court  stated  at  page  817: 
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''The  transcript  itself  was  suificient  proof,  in 
the  absence  of  countervailing  evidence,  to  entitle 
the  government  to  a  verdict  upon  many  of  the  items 
in  controversy. 

"The  effect  of  transcripts  from  the  books  and 
proceedings  of  the  Treasury  Department,  certified 
in  accordance  with  the  act  of  Congress,  as  evidence 
in  actions  against  officers  accountable  for  public 
moneys  and  their  sureties  has  been  recognized 
many  times.  Such  a  transcript  is  not,  as  counsel 
for  the  defendants  seems  to  contend,  proof  of  such 
a  low  order  that  it  may  be  disregarded  by  the 
court.  A  transcript,  when  in  proper  form,  properly 
certified,  and  admitted  in  evidence,  makes  a  prima 
facie  case  for  the  government,  and.  although  the 
statute  says  'that  the  court  trying  the  cause  shall 
be  authorized  to  grant  judgment  and  aw^ard  execu- 
tion accordingly,'  it  is  not  meant  that  whether  the 
court  shall  do  so  or  not  is  left  in  any  degree  to  its 
discretion.  If  the  prima  facie  case  made  by  the 
transcript  is  not  overthrown,  it  is  error  to  refuse 
to  grant  judgment.  The  case  is  then  like  any  other 
in  which  a  plaintiff  has  made  a  prima  facie 
showing. ' ' 

Of  like  effect  is  the  case  of  the  United  States  v. 
DuPerow,  208  Fed.  895. 

In  the  case  of  Vamidium  Corporation  v.  Fidelity  and 
Deposit  Company,  159  F.  (2d)  105,  cited  by  the  appel- 
lant, the  Court  admitted  certain  documents  produced 
from  the  files  of  the  Interior  Department,  which 
plaintiff  contended  were  hearsay  evidence  and  should 
not  be  admissible.  The  Appellate  Court  held  that 
the  Trial  Court  i)roperly  admitted  the  docmnents 
as  official  entries  and  documents  and  were  within  the 
exception  of  the  hearsay  rule. 
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The  case  of  Mohcnvk  Condensed  Milk  Co.  v.  United 
States,  48  F.  (2d)  682,  cited  by  appellant,  was  a  suit  for 
overpayment  of  income  and  profits  taxes  and  a  setoff 
was  attempted  to  be  made  for  certain  amounts  of  canned 
milk  sold  to  the  government  and  charged  for  at  excess 
prices.  In  this  case  there  was  merely  an  examination  of 
plaintiff's  books  by  a  representative  of  the  Federal 
Trade  Commission  and  a  certification  thereof  made.  In 
this  particular  case  there  was  a  full  Naval  Board  of 
Inquiry  hearing  at  which  the  appellant  was  present. 

Also  in  the  case  of  Rugo  Construction  Co.,  Inc.  v. 
New  England  Fomidation  Co.,  172  F.  (2d)  964,  cited 
by  appellants,  the  Navy  Department's  final  settlement 
in  the  sum  of  $25,000.00  was  excluded  and  it  was  pointed 
out  that  there  was  no  evidence  as  to  who  made  the  ap- 
praisal or  on  which  basis  it  was  made,  and  it  was  merely 
an  appraisement  value  of  a  certain  amount  upon  the 
boat,  which  was  a  matter  of  opinion.  The  Court  stated 
that  it  was  without  probative  value,  since  there  is  noth- 
ing to  indicate  that  it  was  made  without  motive  to 
inflate,  by  a  competent  expert,  after  the  appraisal. 

In  the  Bugo  case  and  the  Mohawk  case  the  appraiser 
could  have  been  called  as  a  witness  and  subjected  to 
cross  examination,  which  could  not  ])e  done  with  a 
Naval  Board  of  Inquiry. 

The  case  of  United  States  v.  Smith,  35  Fed.  490,  cited 
by  appellant,  was  a  case  on  a  bond  given  by  the  defend- 
ant to  secure  his  faithful  performance  as  Indian  Agent. 
In  that  case  the  Court  held  that,  as  to  public  moneys, 
a  transcript  from  the  Treasury  Dei)artment  was  ad- 
missible against  the  appellant  as  evidence  of  the  amount 
of  the  shortage,  ])ut  a  transcript  from  a  book  which 
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merely  shows  a  shortage  in  gross  for  the  value  of  public 
property,  without  describing  tlie  property  or  the 
method  of  valuation  or  the  manner  in  which  it  came  to 
his  hands  or  the  disposition  made,  is  of  no  value  as  to 
that  cause  of  action. 

The  situation  in  this  case  is  entirely  different  be- 
cause of  the  request  for  admissions  under  Rule  36 
served  upon  tlie  defendant,  itemizing  the  items  of 
damage  and  the  total  damages  to  the  Navy  by  items  and 
the  answer  to  the  request  for  admission  thirteen  months 
later  (Tr.  48,  49)  in  which  the  appellant  states  that  he 
cannot  truthfully  admit  or  deny  the  various  items  of 
damage,  since  the  naval  personnel  were  in  exclusive 
charge  of  all  salvage  operations  and  did  not  permit  de- 
fendant or  any  of  its  agents  to  be  present  during  such 
salvage  operations.  This  answer  is  in  conflict  with  the 
defendant's  own  testimony  that  he  did  attend  the  Naval 
Board  of  Inquiry  meeting  after  the  fire  and  gave  testi- 
mony (Tr.  91). 

It  should  be  remembered  in  this  case  that  after  the 
occurrence  of  a  fire  the  salvage  operations  must  be 
pursued  hy  the  Navy  before  the  amount  of  loss  could 
be  ascertained.  Those  operations  would  necessitate 
some  length  of  time,  in  that  the  partially  damaged 
material  would  have  to  be  reprocessed,  packaged,  and 
shipped  in  many  cases  before  it  could  be  sold.  No 
witness  was  available  to  the  Government  who  had  in- 
dependent knowledge  and  recollection  of  these  pro- 
ceedings occurring  during  time  of  hostilities  when  the 
case  was  tried  more  than  four  and  one-half  years  after 
the  occurrence  of  the  fire.  The  Naval  Regulations,  Title 
34  C.F.R.,  1917  Siipp.,  Sec.  27.19,  Page  5436,  creatinp; 
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the  War  Contracts  Relief  Board,  give  the  contractor 
ample  opportunity  in  an  informal  way  to  state  his 
position  in  any  controversy  that  may  arise  and  secure 
an  adjudication  of  his  claims.  Certainly  the  appellant 
was  afforded  due  process  of  law  by  the  statutes  and 
regulations  pertaining  to  this  controversy,  if  he  decided 
to  use  them. 

CONCLUSION 

The  rights  of  the  appellant  were  amply  protected, 
because  within  two  months  after  the  occurrence  of  the 
fire  in  December  1944,  according  to  his  own  statement 
he  admits  that  he  knew  the  Navy  was  making  a  claim 
against  him.  Although  he  says  that  he  did  not  read 
the  contract  at  the  time  he  signed  it,  he  knew  two 
months  after  the  occurrence  of  the  fire  that  the  Navy 
was  claiming  he  owed  money  on  account  of  the  fire 
damage.  The  amount  of  the  fire  damage,  if  any,  was 
certainly  a  dispute  under  Article  17  of  the  contract 
entitling  the  appellant  to  seek  redress  by  the  contract- 
ing officer,  and,  if  dissatisfied,  to  the  Secretary  of  the 
Navy  or  his  duly  authorized  representative.  As  has 
been  pointed  out,  the  Administrative  Procedures  Act, 
Title  5,  Section  1009.  U.S.C.A.,  the  Public  Contracts 
Act,  Title  41,  U.S.C.A.,  Sections  113  and  117,  and  the 
Naval  regulations  in  force  and  effect  at  the  time  also 
provided  that  the  administrative  remedy  be  pursued 
by  the  ai)pe]lant. 

The  Supremo  Cofe  of  the  Unitod  Stator>-4Jt  United 
States  V.  Joseph  A.  Holpneh  Co.,  328  U.S.  234,  was  a 
similar  ease  in  which  a  contractor  failed  to  exhaust  the 
idministrative   remedy.    The   contract   contained    the 
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same  provision  as  the  contract  contained  in  this  case. 
In  that  case  the  court  said  that  failure  to  pursue  the 
administrative  remedy  was  fatal  and  the  contractor 
could  not  proceed  in  the  Court  of  Claims. 

Also  the  case  of  United  States  v.  Blair  et  al,  321  U.S. 
730,  was  a  similar  case  involving  failure  on  the  part  of 
the  contractor  to  pursue  the  administrative  remedy. 
The  Court  in  that  case  said  (p.  736)  : 

"If  the  conduct  of  the  government  superintend- 
ents or  contracting  officers,  or  their  assistants,  was 
so  imflagrantly  unreasonable  or  so  grossly  erron- 
eous as  to  imply  bad  faith,  the  appeal  provisions  of 
the  contract  must  be  exhausted  before  relief  is 
sought  in  the  courts." 

The  judgment  of  the  Court  of  Claims  was  therefore   ! 
reversed. 

Also  to  the  same  effect  is  GerJiardt  F.  Meijne  Com-  | 
pany  v.  United  States,  16  Fed.  Supp.  811.  Also  the  case 
of  United  States  v.  Kelly,  69  Fed.  Supp.,  89,  at  p.  93. 

In  this  case,  the  government  at  an  early  date — Feb- 
ruary, 1945— disclosed  its  position,  but  the  appellant  ; 
did  nothing  with  regard  to  the  proceedings  undertaken 
by  the  government,  both  during  the  stages  that  this 
claim  was  in  its  administrative  phases  and  during  the 
later  action  in  Court.  Since  the  defendant's  own  con- 
tract and  the  above-cited  regulations  provided  that  if 
he  considered  there  was  a  factual  dispute  he  should  have 
addressed  himself  to  the  proper  office  of  the  Navy  to 
determine  that  dispute  and  he  failed  to  do  so,  he  cannot 
now  ask  the  Court  to  grant  him  relief  for  failure  to  take 
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steps  which  he  contracted  to  take  and  which  the  regu- 
lations provided  that  he  take. 

HARVEY  ERICKSON 

United  States  Attorney 

FRANK  R.  FREEMAN 

Assistant  United  States  Attorney 
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It  may  be  helpful  to  this  Court  for  appellant  to  reply  to 
the  Government's  brief  seriatim. 

I 

On  page  3  of  its  purported  "Additional  Statement  of 
the  Case"  several  points  of  argument  are  made  that  have 
no  support  in  the  record.  In  the  first  place,  the  statement 
is  made,  "Effort  was  made  by  the  officers  of  the  Navy  to 
realize  everything  possible  from  the  reclamation  of  the 
burned  material."  That  is  an  assumption  the  appellant  can- 
not concede,  an  assertion  that  is  hardly  consistent  with  the 
later  sentence  on  page  5  of  the  Government's  brief  that, 
"The  Government  introduced  no  testimony  ****^"  and  a 
statement  which  has  no  evidence  to  support  it.  In  the  sec- 
ond place,  by  juxtaposition  the  rest  of  the  paragraph  on 
page  3  of  appellee's  brief  would  seem  to  infer  that  not  only 
salvage  "effort  was  made  by  the  officers  of  the  IN'avy"  dur- 
ing the  Xaval  Board  inquiry,  but  that  a  demand  was  then 
and  there  made  upon  appellant  for  payment  and  that  then 
there  were  "disputes  concerning  question  of  fact  under  this 
contract."  The  appellee  by  this  use  of  language  seems  to 
confuse  tlie  Xavy  Board  of  Inquiry  with  the  salvage  op- 
eration later  conducted  by  the  Navy.  The  Naval  Board  of 
Incpiiry  was  convened  December  27,  1944,  a  few  days  after 
the  fire  and  was  concerned  with  liability  or  the  cause  of 
the  fire,  not  the  nature  and  extent  of  the  damage.  (Tr.  61). 

There  was  absolutely  nothing  in  its  findings  for  the  ap- 
pellant to  appeal  from  as  appellee  now  seems  to  suggest  on 
page  3  of  its  brief  that  appellent  should  have  done.  The 
Navy  found  that  there  was  no  negligence.  Indeed,  the  find- 
ings of  fact  of  the  Naval  Board  of  Inquiry  specifically  held 
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that  recovery  from  the  contractor  under  his  insurance 
would  be  limited  to  his  legal  liability  (which  would  depend 
upon  negligence)  under  the  existing  Washington  warehouse 
laws,  and  that  there  was  no  apparent  negligence  on  the  part 
of  the  defendant.  Appellant  has  assigned  as  error  (Assign- 
ments of  Error  4  to  7  inclusive)  the  District  Court's  re- 
fusal to  admit  these  findings  as  evidence  on  the  theory  they 
were  of  some  probative  value  in  showing  how  the  Navy  had 
interpreted  its  own  contract  and  what  its  own  conduct  was 
with  respect  to  it. 

However,  the  salvage  operations  took  place  after  this 
INaval  Board  of  Inquiry  was  held  and  separate  and  apart 
from  it.  Indeed,  it  was  not  until  February  2,  1945,  more 
than  two  months  after  the  fire,  that  any  demand  at  all  was 
made.  (Ex.  5,  Tr.  85).  Until  then  api>ellant  had  no  reason 
to  believe  that  it  had  any  practical  concern  with  the  nature 
and  extent  of  damage. 

Going  directly  to  appellee's  argument,  on  page  6  of  its 
brief,  for  the  first  time  the  contract  is  designated  by  the 
Government  to  be  "a  contract  of  insurance,"  that  is,  one  in 
which  liability  for  performance  will  arise  irrespective  of 
negligence.  However,  this  construction,  ignores  the  fact 
that  the  printed  contract  itself  specifically  did  not  make 
the  Warehouse  Company  an  insurer.  The  contract  itself  in 
Article  10  thereof  provided  in  part,  as  we  have  pointed  out, 
that  the  contractor  (Warehouse  Company)  will  not  be  liable 
"for  failure  or  delay  in  delivery  or  performance  when  such 
failure  or  delay  is  due  to  causes  beyond  the  control  or  with- 
out the  fault  or  negligence  of  contractor  ****,"   (Art.  10, 


Tr.  17,  18).  Appellee  has  not  and  cannot  answer  this  provi- 
sion of  its  own  contract. 

On  page  7  of  its  brief,  the  Government  states  that  the 
"contract  was  executed  according  to  Naval  regulations"  but 
ignores  the  admitted  fact  that  one  C.  T.  McCormack  Jr., 
or  someone  else,  typed  in  provision  4.  A.  which,  if  given 
the  construction  urged  by  the  Government,  would  violate 
a  specific  provision  of  the  Naval  regulations  that,  "Field 
purchasing  officers  will  not  include  any  other  insurance  pro- 
visions in  contracts  without  the  approval  of  the  Bureau  of 
Supplies  &  Accounts  and  the  Assistant  Secretary  of  the 
Navy,  Material  Division  (Procurement  Branch,  Insurance 
Section)."     (Italics  ours). 

At  the  bottom  of  page  8  of  its  brief  appellee  complains 
that  no  cases  were  cited  by  appellant  to  the  effect  that  the 
contract,  including  typewritten  4.  A.,  should  be  construed 
mostly  strongly  against  the  Government,  which  drew  it.  It 
is  certainly  hornbook  law  that  language  will  be  interpreted 
most  strongly  against  the  party  using  it.  3  Williston  on  Con- 
tracts §621  (Revised  Edition),  which  was  cited  by  appel- 
lant), in  its  footnotes  collates  scores  of  cases  on  the  point. 
Surely  appellee  does  not  contend  that  a  different  rule  should 
prevail  because  the  Government  was  involved.  It  has  been 
aptly  said: 

"The  United  States,  when  they  contract  with  their 
citizens,  are  controlled  by  the  same  laws  that  govern 
the  citizen  in  that  behalf.  All  obligations  which  would 
be  implied  against  citizens  under  the  same  circum- 
stances will  be  implied  against  them.****"  Carstens 
Packing  Co.  v.  Vnited  States,  62/\  iiupp.  525,  quoting 
with  approval  United  States  v.  Bostwick,  94  U.  8.  53, 
24  Law  Edition  65,  66. 
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We  are  not  sure  that  we  follow  appellee's  argument  on 
page  9  of  its  brief,  but  apparently  it  is  that  the  Navy  had 
only  adopted  a  policy  of  self -insurance  for  the  purpose  of 
keeping  down  its  contractual  cost  in  connection  with  con- 
struction contracts  and  that  even  though  a  construction  con- 
tract form  was  used  here,  the  regulation  should  not  applj 
to  a  contract  for  storage  and  warehousing. 

It  is  true  that  this  printed  form  of  contract  itself  was 
usually  used  for  the  procurement  of  supplies  and  that  95% 
of  the  terms  therein  are  not  even  remotely  applicable  to 
the  present  contract  situation  for  storage  space.  Neverthe- 
less, the  (Government  sought  to  adapt  it  to  the  leasing  of 
warehouse  space,  and  it  was  a  IsTaval  scrivener  apparently 
without  any  legal  training  who  typed  in  the  Special  Provi- 
sion 4.  A.  The  quoted  regulation  (Vol.  1,  Bureau  of  Sup- 
plies and  Accounts  Manual,  Art.  lOGl  3(g)  outlines  the  gen- 
eral policy  of  the  Navy  to  be  its  own  insurer  and  there  is 
nothing  in  the  regulation  limiting  that  policy  to  manufac- 
turing or  construction  contracts  as  the  Government  wwld 
now  like  to  limit  it. 

Appellant  Warehouse  Company  had  executed  other  Gov- 
ernment contracts  for  storage  and  none  of  these  had  ever 
contained  such  a  provision  as  clause  4.  A.  (Tr.  92,  93). 
Appellant  was  simply  never  informed  of  this  construction 
of  clause  4.  A.  at  the  time  it  signed  the  contract.  The  W.  W. 
Witherspoon  whose  name  appears  on  the  contract  merely 
attested  as  Secretary  of  the  Company  that  a  J.  M.  Lomax 
signed  it  as  President.  Lomax  testified  in  substance  that  if 
the  claim  of  an  insurers  liability  now  asserted  for  clause 
4.  A.  had  been  called  to  his  attention,  he  would  never  have 
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signed  it,  as  he  was  fully  aware  of  his  warehouseman's  com- 
mon law  liability  (Tr.  93).  Certainly  it  is  plain  that 
the  Government  had  given  him  no  intimation  that  he 
was  expected  to  go  into  the  insurance  business.  Certainly 
appellant  would  not  have  undertaken  this  risk  at  the  con- 
tract rate.  There  is  no  evidence  that  it  could  have  covered 
itself  by  insurance  at  all,  and  if  it  could,  it  must  be  assumed 
that  it  would  have  been  at  prohibitive  rates  which  in  turn 
it  could  have  been  expected  to  include  in  the  contract  rate 
charged  the  Government.  Indeed,  the  Government  recog- 
nized this  and  the  Navy  had  simply  adopted  a  policy  of 
self-insurance  for  the  purpose  of  keeping  down  its  contrac- 
tual costs.  (See  Naval  Regulations,  Volume  1,  Bureau  of 
Supplies  and  Accounts  Manual,  Article  1061  3.  (g).  Even 
if  Lomax,  a  layman,  had  read  provision  4.  A.,  it  would  have 
simply  corroborated  his  understanding  that  he  was  to  be 
held  to  liis  usual  warehouseman's  liability. 

The  remainder  of  appellee's  argument  on  pages  9  to  12, 
inclusive,  s(^ms  to  be  that  the  Government  agent  could  im- 
pose an  insurer's  liability  without  authority  and  that  the 
Government,  in  contradistinction  to  what  a  private  litigant 
could  do,  might  take  advantage  of  an  unconscionable  term 
in  a  contract  which  was  inserted  by  a  Government  agent 
without  authority  and  through  the  mistake  or  inadvertence 
of  both  parties  to  the  contract.  The  fallacy  of  this  argument 
is  apparent.  Appellant  is  asserting  that  this  proviso  4.  A. 
in  the  contract  did  not  impose  an  insurer's  liability  because 
such  was  not  intended  by  the  parties.  There  was  no  evidence 
by  the  Government  on  the  point  at  all,  but  the  Warehouse 
Company  offered   such   evidence.    Finally,   an  examination 
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of  the  cases  cited  does  not  support  the  Government's  con- 
tention that  the  Government  could  still  "take  advantage" 
of  such  a  result  beyond  the  authority  of  the  Naval  Contract- 
ing officer. 

In  support  of  this  contention,  the  Government  cites  an 
1868  case,  Gilbert  &  Secor  v.  United  States,  75  U.  S.  358. 
Apparently  reliance  was  placed  upon  a  misleading  headuote 
of  this  case  which  was  an  action  by  contractors  to  recover 
additional  cost  of  copper  sheathing  on  a  drydock  called  for 
by  contract.  The  court  of  claims  expressly  held  that  the  Sec- 
retary of  Navy  had  authority  to  make  the  contract  and 
properly  concluded  that  the  plaintiff  below  was  bound  by 
its  terms.  In  that  case  no  contention  was  ever  made  by  the 
contractor  that  there  was  any  mistake  in  reference  to  tbei;- 
being  bound  by  the  terms  of  the  contract  to  copper  sheath 
the  dock. 

Again,  the  case  of  International  Contracting  Componii  r 
Laniont,  155  U.  8.  303,  decided  in  1891,  is  not  in  point  ^Mau 
damns  action  was  brought  to  compel  the  Secretary  of  Xavy 
to  sign  a  contract  based  upon  a  first  bid  submitted.  The 
second  proposal  for  bids  had  been  opened  and  plaintiffs  bid 
accepted,  his  second  bid  being  much  lower  than  his  first. 
It  was  rightfully  held  that  mandamus  would  lie  only  to 
compel  a  ministerial  act  as  distinguished  from  discretionary 
one;  further,  that  the  first  bid  was  not  submitted  on  the 
terms  of  the  first  offer  so  the  Secretary  of  Xavy  was  justified 
in  refusing  to  act ;  also  at  the  time  the  action  was  commenced 
the  plaintiff  had  already  signed  the  second  contract  and 
since  mandamus  lies  only  to  compel  the  performance  of 
duty  existing  at  the  time  of  the  commencement  of  an  action, 
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it  would  not  lie  because  by  signing  the  second  contract  the 
plaintiff  voluntarily  submitted  himself  to  the  terms  of  the 
second  contract. 

It  must  be  kept  in  mind  that  here  the  appellant  is  not  seek- 
ing to  bind  the  Government  by  the  unauthorized  act  of  its 
agent,  but  is  simply  trying  to  relieve  the  Warehouse  Com- 
pany from  an  insurer's  liability  imposed  by  such  an  unau- 
thorized act.  Yet  the  Government  cites  Steele  v.  United 
States,  113  U.  S.  128,  on  page  11  of  its  brief.  This  Steele 
case  simply  held  that  the  Government  was  not  estopped 
from  claiming  the  full  value  of  scrap  delivered  to  a  Navy 
contractor  by  the  unauthorized  act  of  a  Naval  officer  who 
settled  the  account  for  much  less  than  scrap  was  worth. 
Appellant  cannot  discern  the  applicability  of  this  case  or 
that  of  District  of  Coliimhia  v.  Barnes,  197  V.  8.  146,  also 
cited  on  page  11.  This  last  case  simply  held  that  the  court 
of  claims  had  equitable  jurisdiction  to  reform  a  contract 
upon  certain  facts.  In  short,  none  of  the  authorities  cited 
have  the  remotest  connection  with  the  case  at  bar. 

The  gratuitous  remarks  on  page  11  of  the  Government's 
brief  that  the  appellant  "may  not  have  gotten  the  contract 
if  it  did  not  agree  to  the  insertion  of  this  insurance  clause, 
*****"  and  that  "this  provision  was  written  into  the  con- 
tract by  both  parties  as  the  result  of  open  bargaining  *♦*♦" 
has  no  support  in  the  record. 

II 

On  pp.  17-28  of  appellant's  opening  brief  were  discussed 
its  assignments  of  error  4-7  as  based  upon  the  admission  of 
Exhibit  3,  and  the  Government's  failure  to  prove  damage 
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under  the  common  rules  of  evidence,  and  particularly  under 
the  "shop-book"  rule  as  embodies  in  28  V.S.C.A.  Sec.  1732, 
and  the  statutory  rule  admitting  certain  records  of  trans- 
actions and  occurrences,  contained  in  28  U.S.C.A.  Sec.  1733. 

Appellee's  answer  to  these  assignments  discusses  said 
statutes  (Br.  pp.  16-24) ;  and  also  makes  a  contention  (Br. 
pp.  13-16)  that  appellant  was  bound  to  seek  some  sort  of 
administrative  relief,  and  that  for  failure  to  do  so  it  cannot 
object  to  such  evidence. 

Appellee  relies  first  on  Article  17  of  the  contract  as  re- 
quiring that  all  disputes  on  questions  of  fact  shall  be  de- 
cided by  the  contracting  officer,  subject  to  appeal  by  the 
contractor  to  the  Secretary  of  the  ISTavy. 

We  cannot  see  that  Article  17  has  any  relation  to  tlie 
admissibility  of  Exhibit  3.  Appellee  states  (p.  16)  that  the 
time  for  appellant  to  have  been  heard  upon  the  dispute  as 
to  the  value  of  the  salvage  and  the  loss  caused  by  the  fir;' 
was  at  the  hearing  before  the  jSTaval  Board  of  Inquiry,  or 
even  after  receiving  the  award.  That  Board  did  not  pass 
upon  the  amount  either  of  the  salvage  or  of  the  loss.  The 
investigation  and  finding  of  the  Board  related  to  the  cause 
of  the  fire,  and  they  found  it  was  not  due  to  appellant's  neg- 
ligence and  that  appellant  was  not  liable  for  any  loss  other 
than  whatever  liability  was  imposed  on  it  as  a  warehouse- 
man under  the  State  laws.  That  finding  was  favorable  to 
appellant  and  it  had  no  cause  to  appeal  from  it,  even  if 
any  appeal  were  possible.  But  Article  17  of  the  contract 
provided  no  such  appeal  in  any  event.  The  only  appeal^ 
contemplated  or  mentioned  was  from  the  contracting  offi- 
cer, not  to  him.    Article  17  provided  that  questions  of  fact 
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under  the  contract  should  be  decided  by  the  contracting 
officer ;  it  did  not  authorize  appellant  to  appeal  to  such  offi- 
cer from  a  decision  of  the  official  Board  set  up  by  the  Navy 
Department  itself,  regardless  of  whether  such  decision  were 
favorable  to  appellant,  as  it  was  here. 

Furthermore,  the  finding  of  that  Board  on  the  only  ques- 
tion of  importance  to  the  appellant,  viz.,  that  it  had  no 
liability  except  such  as  was  provided  by  State  Law,  was  a 
question  of  law,  not  of  fact;  and  Article  17  does  not  apply 
to  questions  of  law  nor  to  the  construction  of  a  contract. 

Meyue  v.  T.  8.  76  F.8.  814. 

What  was  the  decision  of  any  contracting  officer  from 
which  an  appeal  to  anyone  lay?  The  appellee  is  not  even 
relying  upon  any  of  the  3  consecutive  and  varying  estimates 
of  amount  of  loss  announced  by  the  contracting  officer. 
Captain  Ball.  None  of  them  are  made  the  basis  of  the  Gov 
ernment'S  claim.  Appellee  is  relying  solely  on  an  ultimatum, 
not  of  the  contracting  officer,  or  even  of  the  Navy  itself, 
but  of  the  Comptroller-General  of  the  United  States  assert- 
ing baldly  that  appellant  owes  the  Government  a  specified 
sum.  Does  appellee  think  that  either  Article  17  or  any  law 
or  regulation  requires  an  appeal  from  the  Comptroller-Gen- 
eral to  the  Secretary  of  the  Navy  or  to  anyone  else? 

Next,  appellee  urges  (Br.  p.  14)  that  Naval  Regulations 
cited  by  it,  as  well  as  5  U.8.C.A.  8ec.  1009c  and  41  U.S.C.A. 
Sec.  113,  117,  provide  for  seeking  administrative  remedies 
therein  provided.  We  can  see  no  pertinency  or  applicability 
of  any  of  the  cited  regulations  or  statutes  to  the  question 
of  the  admissibility  or  sufficiency  of  Exhibit  3,  to  which 
question  appellee  addresses  these  references. 
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Assuming  arguendo  that  34  C.F.R.  Ill  creates  a  Bureau 
of  Supplies  and  Accounts,  and  that  by  virtue  of  the  provi 
sions  of  that  regulation,  transcripts  of  records  and  accounts 
of  that  bureau,  properly  identified,  and  with  some  oppor- 
tunity for  appellant  to  inspect  and  satisfy  itself  as  to  their 
accuracy  or  correctness,  might  have  been  admissible  to  estab- 
lish appellee's  case  prima  facie,  under  28  U.S.C.A.  Sec.  1732 
or  Sec.  1733,  that  cannot  mean  that  the  mere  conclusion  of 
the  Comptroller-General,  in  charge  of  an  entirely  different 
agency  or  bureau  or  office,  would  be  admissible.  This  is  the 
crux  of  appellant's  of  objection  to  Exhibit  3 :  it  makes  no 
prima  facie  case  and  gives  no  opportunity  to  cross  examine. 

A  search  of  the  provisions  of  34  C.F.R.  Sec.  31.324-.328 
fails  to  disclose  to  us  any  disputes  that  may  be  determined 
by  contracting  officers,  which  by  any  stretch  of  imagina- 
tion could  embrace  the  question  of  the  amount  of  loss 
chargeable  to  a  contracting  warehouseman  in  case  of  fire. 

It  is  true  that  34  C.F.R.  Sec.  32.2,  32.3,  provide  that  the 
Navy  shall  dispose  of  surplus  property  at  the  best  price 
obtainable.  Certainly  Exhibit  3  gives  the  appellant  no  op- 
portunity to  discuss  or  question  whether  such  prices  were 
obtained ;  and  anyone  who  has  had  occasion  to  observe  some 
sales  of  Government  surplus  property  may  properly  ques- 
tion whether  the  best  prices  were  obtained.  Even  if  the  regu- 
lations did  not  have  such  a  provision  as  to  prices,  the  appel- 
lant had  the  legal  right  to  such  mitigation  of  damages  as 
sales  at  the  best  prices  reasonably  obtainable  would  effect, 
and  no  administrative  agency  or  regulation  can  take  away 
that  right  under  our  present  form  of  government.  But  to 
prove  that  appellee  so  acted,    or  to  give  appellant  any  op- 
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portunity  either  to  verify  or  to  disprove  that  such  fiction 
was  taken,  by  the  mere  introduction  of  Exhibit  3  alone,  is 
obviously  impossible;  and  any  attempt  to  do  so  violates 
appellant's  elementary  and  fundamental  legal  rights. 

We  do  not  understand  that  the  provisions  of  5  U.8.C.A. 
1009c  cited  on  page  15  of  appellee's  brief  can  have  any  ref- 
erence to  the  question  here.  It  relates  only  to  ''agency  ac- 
tion." "Agency  action"  is  defined  by  Sec.  1001  (9)  as  the 
whole  or  any  part  of  an  agency  rule,  order,  license,  sanc- 
tion, relief,  or  the  equivalent  or  denial  thereof,  or  failure 
to  act.  The  action  here,  consisting  of  the  determination  of 
the  amount  of  loss,  is  none  of  those.  No  statute  has  been 
pointed  out  which  gives  the  Comptroller-General  authority 
by  fiat  alone  to  say,  "I  have  settled  the  claim  of  the  Govern- 
ment against  Lomax  and  Lomax  owes  the  Government  so 
many  dollars."  The  scope  of  "agency  action,"  as  contem- 
plated in  Sec.  1009c,  is  described  by  the  Court  in  syllabus  4, 
i^nyder  v.  Buck,  75  F.S.  902  as  follows: 

"  'Agency  action'  within  provision  of  Administrative 
Procedure  Act  for  judicial  review  except  so  far  as 
'agency  action'  is  by  law  committed  to  agency  discretion 
includes  making  of  contracts,  making  of  loans  by  lend- 
ing agencies  of  the  government,  issuance  of  passports 
and  visas  by  Department  of  State,  issuance  of  visitor's 
permits  by  Immigration  and  Naturalization  Service, 
and  other  matters  in  which  agency  is  permitted  by  law 
to  reach  a  conclusion  on  basis  of  its  own  discretion. 
Administrative  Procedure  Act  of  1946,  Sec.  lO(a-c), 
5  U.S.C.A.  Sec.  1009  (a-c)."  The  list  may  not  be  exhaust- 
ive but  is  illustrative. 

41  U.S.C.A.,  113,  117,  likewise  treat  of  situations  entirely 
different  from  the  case  at  bar  and  do  not  seem  capable  of 
a  construction  so  elastic  as  to  include  it.  This  is  not  a  claim 
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of  a  contractor  for  compensation  under  his  contract  but  a 
claim  of  the  Government  against  a  citizen  for  the  valu<^  of 
property  lost  by  fire. 

In  conclusion  of  this  phase  of  the  matter,  it  seems  clear 
to  us  that  none  of  the  citations  to  the  regulations  or  statues 
has  any  pertinency  to  the  question  here;  and  we  will  pr(>- 
ceed  to  examine  appellee's  authorities  on  the  real  questi'-u 
presented,  viz.,  the  effect  of  28  UM.C.A.  ^ec.  1732-1733. 

We  repeat  the  statement  of  our  opening  brief,  that  Ex- 
hibit 3  was  not  a  record  of  account,  or  of  a  transaction,  the 
original  of  an  authenticated  copy  of  which  would  be  admis 
sible  under  either  section.  Appellee  says  (p.  17)  that  appel- 
lant had  every  means  of  arguing  to  the  Court  the  lack  of 
personal  knowledge  of  the  entrant  or  maker.  Appellant  did 
so  in  making  its  objection  to  the  introduction  of  the  exhibit. 
Appellee  says  appellant  had  ample  means  pending  the  trial 
to  take  depositions  to  arrive  at  the  correctness  of  the  memo ; 
but  we  had  no  reason  to  believe  that  appellee  would  not 
offer  the  best  evidence  or  authenticated  copy  thereof  in  the 
usual  manner  of  proving  any  account. 

Appellee  quotes  (Br.  p.  18)  from  U.  S.  v.  Gaussen,  8(> 
V.  ki.  198.  But  appellee's  quotation,  justifying  the  admis- 
sion of  evidence  there,  does  not  relate  to  "certificate  of  bal- 
ances merely,"  such  as  Exhibit  3.  The  decision  continues  as 
follows : 

"ISTor  is  the  objection,  that  the  reports  charge  Barrett 
with  gross  sums  and  with  balances  without  giving  de- 
tails, sustained  by  the  facts. 

"The  reports  are  made  up  with  much  particularity, 
and  give  the  items  on  each  side  of  the  account.  It  is  not 
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a  case  of  a  certificate  of  halances  merely.  We  are  not 
authorized,  however,  to  regulate  the  manner  in  which 
the  departments  shall  keep  their  books,  or  to  prescribe 
the  minuteness  of  the  detail.  The  items  in  these  reports 
are  manifestly  made  up  from  statements  and  details 
of  the  daily  business  furnished  by  the  collector.  They 
are  necessarily  condensed  when  carried  to  a  ledger  ac- 
count, and  the  results  of  many  items  or  of  some  con- 
siderable period  of  time,  may  be  stated  in  a  briefer 
form  than  they  stood  upon  the  original  entries.  The 
means  of  particular  information  are  open  to  either 
party.  We  see  no  objection  on  this  ground  to  the  evi- 
dence now  presented,  and  are  of  the  opinion  that  there 
was  error  in  its  exclusion." 

Manifestly  the  objection  there  that  the  reports  were  frag 
mentary  and  incomplete   was  not   sustained   by  the  facts. 

Likewise,  in  Soiile  v.  U.  S.,  100  U.S.  8  (Appellee's  Br.  p. 
18),  the  Court  was  dealing  with  a  transcript  from  the  books 
of  the  Treasury  Department  and  not  with  a  mere  certificate 
of  claimed  balance  alone.  Immediately  preceding  the  matter 
quoted  (Br.  p.  18),  the  point  decided  is  defined:  "When 
suit  is  brought  in  any  case  of  delinquency  of  a  revenue  offi- 
cer or  other  person  accountable  for  public  money,  a  tran- 
script from  the  hooks  and  proceedings  of  the  Treasury  De- 
partment, certified  by  the  register,  and  authenticated  under 
the  Seal  of  the  Department,  shall  be  submitted  as  evidence." 

In  U.  8.  V.  Bell,  111  U.  S.  All  {Br.  p.  18),  a  transcript 
from  the  books,  not  the  mere  certificate  of  the  officer  that 
lie  found  a  certain  amount  owing,  was  involved. 

In  Moses  t\  U.  8.,  116  U.S.  571  (Br.  p.  19),  it  is  true  that 
the  Exhibit  admitted  included  a  certificate  similar  to  Ex 
hibit  3  here;  but  the  point  of  that  decision  which  approved 
the  admission  of  the  Exhibit  was  that  it  included  also  tran- 
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script  from  the  hooks  of  the  defendant  containing  the  ac- 
count involved,  items  both  debit  and  credit.  In  Exhibit  3 
here,  there  is  a  statement  of  purported  gross  items  lost 
and  salvaged  and  of  purported  values;  but  that  statement 
does  not  purport  to  be  a  transcript  from  any  books  of  ac- 
count, or  based  on  any  entries  made  under  the  shop  book 
rule,  or  to  be  a  copy  or  transcript  of  any  actual  record  of 
any  transaction  or  occurrence. 

U.  »S'.  V.  Pierson^  145  F  814  (Br.  p.  19,  20),  likewise  re- 
quires a  transcript  of  hooks  showing  prima  facie  the  account 
sued  on ;  the  Court  saying,  "To  be  admissible  the  transcript 
should  not  be  a  mere  statement  of  resultant  balances." 

And  r.  S.  V.  Du  Perow,  208  F  895  (Br.  p.  20),  is  ap- 
pellee says,  of  like  effect. 

We  pass  without  discussion  appellee's  comment  (Br.  pp. 
20-21)  on  the  cases  cited  in  appellant's  opening  brief,  and 
merely  reaffirm  our  views  presented  in  that  brief  that  they 
strongly  support  appellant's  contention  for  the  reasons  there 
stated;  except  that,  with  reference  to  appellee's  statement 
(p.  21)  that  in  the  Rugo  and  Mohawk  cases  the  appraiser 
could  have  been  called  as  a  witness  for  cross  examination 
which  could  not  have  been  done  with  the  Xaval  Board  of 
Inquiry,  we  merely  observe  that  we  are  dealing  in  tliis  law 
suit  with  nothing  the  Board  had  anything  to  do  with  as 
to  the  amount  of  fire  loss,  and  that  as  to  the  certificate 
Exhibit  3,  made  by  the  Comptroller-General,  had  he  been 
called  as  a  witness,  he  would  have  had  no  knowledge  of  the 
facts  upon  which  his  conclusion  is  based,  and  could  not 
have  testified  with  regard  to  such  facts,  nor  could  he,  with- 
out some  foundation,  have  qualified  to  express  his  conclu- 
sion stated  in  Exhibit  3. 
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On  p.  22  of  its  brief  appellee  again  misconceives  the  action 
of  the  Naval  Board  of  Inquiry.  It  did  not  find  the  amount, 
of  loss.  Between  its  investigation  and  the  issuance  by  the 
Comptroller-General  of  Exhibit  3,  a  matter  of  23  months, 
the  contracting  officer  had  made  three  different  estimates 
of  such  loss  and  no  final  estimate  or  purported  determi- 
nation thereof  was  made  by  anyone  until  Exhibit  3  was 
prepared.  The  loss  now  claimed  by  the  Government  con- 
sists of  no  estimate  or  computation  made  by  that  Board 
nor  even  by  the  contracting  officer  in  his  three  attempts 
so  far  as  the  records  show.  None  of  them  are  of  any  concern 
here.  There  never  was  any  dispute  or  opportunity  for  one 
regarding  the  amount  claimed  in  Exhibit  3.  The  Comptroller- 
General  merely  announced  that  a  certain  amount,  not  there- 
tofore named  or  suggested,  was  owed  by  the  defendant.  The 
appellant  does  not  claim,  as  suggested  in  the  closing  para- 
graph on  page  22  of  appellee's  brief,  that  the  Government, 
necessarily  had  to  produce  witnesses  to  testify  as  to  theirv 
personal  recollection  of  items  lost,  salvaged  or  damaged, 
and  their  value.  Of  course,  if  they  had  been  produced,  they 
could  have  been  cross  examined.  But  such  persons,  even  if 
not  produced,  must  have  made  regular  entries  or  records. 
Title  28  U.^.C.A.  Hec.  1732  and  1733  would  require  a  tran- 
script of  sucE  entries  or  records  and  that  was  what  the  ap- 
pellant was  entitled  to  expect  and  what  the  Government  did 
not  produce  at  the  trial. 

Respeci fully  siibmittedy 

WiTHERSPOON,    WiTHERSPOON    AND    KELLEY, 

William  V.  Kelley, 

Attorneys  for  Appellant. 
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PETITION  TO  REMAND 


The  appellee  respectfully  prays  that  this  cause  be 
remanded  to  the  District  Court  for  the  reception  of 
further  evidence  as  to  the  amount  of  damages.  The 
appellee  respectfully  prays  that  this  Court  grant  a 
rehearing  as  to  the  propriety  of  remanding  this  case 
to  the  District  Court  for  the  reception  of  evidence  in 
accordance  with  the  Court's  opinion  filed  July  14, 
1950. 


I.    Facts  Justifying  a  Remand. 

There  are  only  two  parts  to  this  law  suit.  The  first 
question  was  whether  or  not  there  was  a  contract  be- 
tween the  Lomax  Transportation  Company  and  the 
United  States.  This  court  decided  that  phase  of  the 
case  in  favor  of  the  appellee  and  decided  that  there 
was  a  contract  of  insurance  but  that  the  trial  court 
erroneously  considered  the  "Certificate  of  Settlement" 
of  the  General  Accounting  Office  as  making  a  prima 
facie  case  for  the  appellee  on  the  question  of  the 
amount  of  damages. 

In  the  interest  of  fairness  and  justice  the  appellee 
should  be  permitted  to  submit  competent  evidence  if 
it  can  do  so  in  accordance  with  the  opinion.  This  could 
result  in  no  substantial  hardship  to  the  appellant  and 
would  enable  the  trial  court  to  consider  the  amount 
of  damages.  It  should  be  pointed  out  that  there  was 
no  jury  trial  in  the  case  and  that  the  matter  was  tried 
before  the  Court.  The  Court  failed  to  hear  verbal  tes- 
tim^ony  of  any  nature  but  merely  rendered  judgment 
on  the  certificates  of  the  General  Accounting  Office 
after  holding  the  matter  under  advisement  for  some 
time.  As  the  trial  court  erroneously  considered  this 
as  evidence  of  the  am.ount  due  and  owing,  that  evi- 
dence of  course  must  be  stricken  but  it  would  only 
be  fair  and  equitable  to  permit  the  Court  to  consider 
other  evidence,  if  the  same  is  produced,  as  to  the 
amount  of  damages  sustained  by  the  appellee. 

These  facts  are  absolutely  certain,  that  a  fire  did 
occur  and  that  property  belonging  to  the  United 
States  was  destroyed.  The  mere  fact  that  proper  evi- 
dence was  not  received  as  to  the  value  of  that  merchan- 
dise destroyed  would  be  a  fair  and  just  reason  for 
sending  the  case  back  to  the  trial  court  for  further 
consideration. 


II.     The  Propriety  of  Remanding  This  Case 

The  case  of  United  States  v.  Clark,  96  U.  S.  37,  was 
a  case  in  which  the  Supreme  Court  held  there  was  no 
competent  evidence  before  the  Court  of  Claims  as 
shown  by  their  own  finding  of  the  contents  or  amount 
of  the  lost  package.  The  Court  of  Claims'  judgment 
was  erroneous  because  it  was  based  on  inadmissible 
evidence.  In  that  case  the  Supreme  Court  remanded 
the  case  to  the  Court  of  Claims  directing  that  a  new 
trial  or  rehearing  be  had  and  the  question  to  be  deter- 
mined be  limited  to  the  contents  of  the  lost  package. 
That  case  is  analagous  and  directly  in  point  with  the 
case  at  bar  inasmuch  as  this  Court  has  now  held  that 
the  evidence  received  on  behalf  of  the  Government  is 
incompetent.  Also,  in  the  case  of  Norfolk  SoutJiern 
Railroad  Company  v.  Ferehee,  238  U.  S.  269,  the  Su- 
preme Court  of  the  United  States  remanded  the  case 
for  trial  on  the  issue  of  damages  alone,  excluding  the 
question  of  liability  since  there  was  no  question  of 
negligence  or  contributory  negligence.  Also,  in  the 
ease  of  Gasoline  Products  Company  v.  Champlin  Re- 
fining Co.,  283  U.  S.  494  at  page  500,  the  Court  laid 
down  the  principle  that  a  new  trial  on  a  single  issue 
may  not  properly  be  resorted  to  unless  it  clearly  ap- 
pears that  the  issue  to  be  retried  is  so  distant  and 
separable  from  the  others  that  a  trial  of  it  alone  may 
be  had  without  injustice. 

In  that  case  the  Court  points  out  that  the  general 
rule  is  where  the  issues  are  separate  and  distinct  and 
a  retrial  can  be  had  of  one  of  the  issues  independent 
of  the  others  that  a  retrial  can  be  had  of  the  single 
issue.  In  employers  liability  cases  oftentimes  the  ques- 
tion of  negligence  or  contributory  negligence  is  so 
interwoven  that  it  is  impossible  to  proceed  without  a 
completely  new  trial. 


In  the  case  at  bar  there  are  two  independent,  sep- 
arate and  distinct  issues,  the  first  of  which  has  been 
determined  in  favor  of  the  appellee.  The  second,  being 
the  amount  of  damages,  could,  in  the  interests  of  fair- 
ness and  justice,  be  determined  by  the  trial  court  with 
the  trial  court  following  the  opinion  of  this  court  as 
to  the  weight  and  effect  to  be  given  to  the  General 
Accounting  Office's  memorandum  under  Sections  1732 
and  1733  of  Title  28.  No  hardship  or  prejudice  could 
result  to  the  appellant  if  the  Government  were  able 
to  meet  this  standard  of  proof  because  interest  would 
not  run  on  the  judgment  until  the  amount  thereof 
would  be  ascertained  or  liquidated. 

CONCLUSION 

It  is  respectfully  urged  that  the  opinion  be  amended 
to  the  effect  that  the  case  be  remanded  to  the  trial 
court  for  the  ascertainment  of  the  amount  of  damages. 

Respectfully  submitted, 

HARVEY  ERICKSON, 
United  States  Attorney 

FRANK  R.  FREEMAN, 

Assistant  United  States  Attorney 

Attorneys  for  Appellee 
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BRIEF  OF  APPELLEES 

CITY  AND  COUNTY  OF  SAN  FRANCISCO 

(A  MUNICIPAL  CORPORATION),  AND 

ELMER  E.  ROBINSON. 


The  motion  of  defendants  and  appellees  City  and 
County  of  San  Francisco,  a  municipal  coi7)oration, 
and  Elmer  P].  Robinson,  to  dismiss  the  complaint  was 
filed  undca-  Rule  12  (b).  Federal  Rules  of  Civil  Pro- 
cedure, 28  U.S.C.A.  foil.  Sec.  723  (c),  on  the  follow- 
ing grounds:  (1)  Lack  of  jurisdiction  over  the  sub- 
ject matter;   (2)   Lack  of  jurisdiction  over  the  jjer- 


son;  *  *  *  (6)  Failiive  to  state  a  claim  upon  which  re- 
lief can  be  granted.  The  order  granting  the  motion  to 
dismiss  the  complaint  was  granted  on  September  19, 
1949,  'by  the  Honorable  Louis  E.  Goodman. 


JURISDICTION  OF  THE  FEDERAL  DISTRICT  COURT. 

The  Federal  District  Court  has  original  jurisdic- 
tion of  civil  actions  under  28  U.S.C.A.  Sec.  1331,  June 
25,  1948:  c.  646,  62  Stat.  930,  and  28  U.S.C.A.  Sec. 
1343,  June  25,  1948 :  c.  646.  62  Stat.  932. 

28  U.S.C.A.  Sec.  1331  provides  as  follows: 

''The  district  courts  shall  have  original  juris- 
diction of  all  civil  actions  wherein  the  matter  in 
controversy  exceeds  the  sum  or  value  of  $3,000 
exclusive  of  interest  and  costs,  and  arises  under 
the  constitution,  laws  or  treaties  of  the  United 
States." 

Section  1343  provides  as  follows : 

**The  district  courts  shall  have  original  juris- 
diction of  any  civil  action  authorized  by  law  to 
be  commenced  by  any  person : 

(1)  To  recover  damages  for  injury  to  his  per- 
son or  property,  or  because  of  the  deprivation  of 
any  right  or  privilege  of  a  citizen  of  the  United 
States  by  any  act  done  in  furtherance  of  any  con- 
spiracy mentioned  in  section  47  of  Title  8; 

(2)  To  recover  damages  from  any  person  who 
fails  to  prevent  or  to  aid  in  preventing  any 
wrongs  mentioned  in  section  47  of  Title  8  which 
he  had  knowledge  were  about  to  occur  and  power 
to  prevent; 


(3)  To  redress  the  deprivation,  under  color 
of  any  State  law,  statute,  ordinance,  regulation, 
custom  or  usage,  of  any  right,  privilege  or  im- 
munity secured  by  the  Constitution  of  the  United 
States  or  by  any  Act  of  Congress  providing  for 
equal  rights  of  citizens  or  of  all  persons  within 
the  jurisdiction  of  the  United  States." 

In  the  complaint  filed  by  appellant  in  the  District 
Court  and  in  appellant's  brief  on  appeal  it  is  stated 
that  there  has  been  a  violation  of  the  rights  guaran- 
teed to  him  under  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States  by  the  actions  of 
appellees  City  and  County  of  San  Francisco,  a  mu- 
nicipal corporation  and  Elmer  E.  Robinson.  In  order 
for  the  District  Court  to  have  jurisdiction  concern- 
ing the  matter,  the  appellant  must  show  that  his  case 
comes  within  the  purview  of  either  of  the  above- 
quoted  provisions  of  law. 


THE  DISTRICT  COURT  LACKED  JURISDICTION  OVER  THE  SUB- 
JECT MATTER,  AND  APPELLANT  FAILED  TO  STATE  A 
CLAIM  UPON  WHICH  RELIEF  COULD  BE  GRANTED. 

In  detennining  whether  a  complaint  presents  a  fed- 
eral question  within  the  jurisdiction  of  the  federal 
Courts,  the  allegations  of  the  complaint,  and  not 
facts  which  may  be  developed  or  the  merits  of  the  case, 
control.  A  mere  statement  that  a  violation  of  a  con- 
stitutional guarantee  has  been  perpetrated  is  not  suffi- 
cient. Tlie  complaint  must  contain  allegations  to  show 
how  or  ill  what  manner  a  complainant  has  been  denied 


any    of    the    rights    guaranteed    by    the    Pouvteenth 

Amendment  of  the  Constitution  of  the  United  States. 

Levering  and  Garrigties  Co.  v.  Morrin,  53  S.  Ct. 

549,  289  U.S.  103,  77  L.  Ed.  1062 ;  affiTming  61 

F.  (2d)  115,  certiorari  granted  53  S.  Ct.  118, 

287  U.S.  590,  77  L.  Ed.  515; 

Ex  parte  Paresky,  54  S.  Ct.  3,  290  U.S.  30,  78 

L.Ed.  152; 
Toncray  v.  City  of  Phoenix,  47  F.  (2d)  448; 
35  CJ.S.  (Federal  Courts)  913. 


A 


In  35  CJ.S.  (Federal  Courts)  at  913  it  is  stated  as 
follows  : 

^  Murisdiction  cannot  rest  on  mere  inference, 
con  .lecture  or  argument,  but  it  must  appear,  in 
accordance  with  the  I'ules  of  good  pleading,  by 
positive  averments  and  specific  allegations  of  fact 
which  show  clearly  and  distinctly  that  a  question 
mider  federal  law  is  involved.  *  *  *  A  mere 
formal  statement  that  the  action  arises  under  the 
constitution  or  laws  of  the  United  States,  or  that 
it  arises  under  or  involves  a  particular  law  is  in- 
sufficient. The  circmnstances  out  of  which  the 
federal  question  arises  must  be  clearl}^  and  dis- 
tinctly stated." 

A  reading  of  the  allegations  of  the  complaint  dem- 
onstrates that  appellant  has  failed  to  show  how  or 
in  what  manner  there  has  been  a  denial  to  him 
of  any  constitutional  rights  or  guarantees  by  the  ap- 
pellees herein. 


UNDER  THE  ALLEGATIONS  CONTAINED  IN  THE  COMPLAINT 
IT  ALSO  AFFIRMATIVELY  APPEARS  NO  CONSTITUTIONAL 
GUARANTEES  OF  APPELLANT  VIOLATED  BY  ACTIONS  OF 
ANSWERING  APPELLEES. 

Further,  as  far  as  the  answering  appellees  are  con- 
cerned, the  allegations  of  the  complaint  affirmatively 
show  that  neither  the  actions  of  appellee  Elmer  E. 
Robinson  or  appellee  City  and  County  of  San  Fran- 
cisco, by  and  through  the  actions  of  any  of  its  offi- 
cers or  officials,  has  deprived  appellant  of  any  of  the 
constitutional  rights  or  guarantees  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States 
or  any  other  of  the  rights,  privileges  and  immunities 
guaranteed  by  the  Constitution  of  the  United  States. 

The  adverse  decision  of  a  state  Court  does  not 
violate  the  constitutional  guarantee  of  the  Fourteenth 
Amendment  of  due  process  of  law. 

Worchester  C ounf J/  TriiKf  Co.  v.  Riley,  58  S.  Ct. 
185,  302  U.S.  292,  82  L.  Ed.  268,  affirming  89 
F.  (2d)  59; 
12  Am.  Jur.  ('Constitutional  Law),  page  273. 

The  guarantees  of  the  Fourteenth  Amendment  of 
the  Constitution  of  the  United  States  are  not  violated 
by  decision  of  a  state  Court  on  a  demurrer.  The  guar- 
antee of  due  process  by  judicial  action  makes  essential 
a  hearing  and  a  notice  of  hearing  be  given  to  the 
parties  involved  in  such  action.  Proceedings  in  a  state 
Court  long  established  as  regular  mode  of  pi'ocedure 
and  of  which  reasonable  notice  and  opportunity  to 
be  heard  are  given,  satisfy  the  requii'ements  of  due 
process  of  law.  Proceedings  upon  demurrer  have  been 


a  long  established  and  rec^iilai'  mode  of  procedure  in 
the  Courts  of  California.  (California  Code  of  Civil 
Procedure,  Sections  430-434.) 

Hardtvare  Dealers  Mutual  F.  Ivs.  Co.  v.  Glid- 
den  Co,,  284  U.S.  151,  76  L.  Ed.  214,  52  S.  Ct. 
69; 
12  Am.  Jur.  (Constitutional  Law),  page  280. 

In  12  Aw.  Jur.  (Constitutional  Law),  page  280,  the 
rule  is  stated  as  follows: 

^'The  procedure  by  which  rights  may  ])e  en- 
forced and  wrongs  remedied  is  peculiarly  a  sub- 
ject of  state  regulation  and  control.  The  due 
process  clause  of  the  Fourteenth  Amendment  to 
the  Constitution  of  the  L^nited  States  does  not 
control  mere  forms  of  procedure  in  state  courts 
or  regulate  practice  therein :  nor  is  it  designed  to 
reach  errors  in  the  administration  of  the  laws  not 
involving  jurisdiction  of  the  subject  or  of  the 
parties.  The  due  process  clause  does  not  guar- 
antee to  the  citizen  of  a  state  any  particular  form 
or  method  of  state  procedure.  A  state  may  regu- 
late the  procedure  of  its  courts  in  accordance  with 
its  own  conception  of  policy  and  fairness  unless 
it  offends  some  principle  of  justice  ranked  as 
fundamental,  such  as  the  requirements  of  hear- 
ing and  notice,  or  unless  it  is  unreasonable  or  arbi- 
trary. There  is  nothing  in  the  Federal  Constitu- 
tion or  its  amendments  that  requires  a  state  to 
maintain  the  familiar  line  between  the  functions 
of  the  jury  and  those  of  the  court. 

When  a  regular  course  of  justice  by  an  effica- 
cious remedy  is  secured  by  the  law  of  the  state, 
the  constitutional  requirement  contained  in  the 
Fourteenth  Amendment  is  satisfied.  It  has  some- 
times been  broadly  stated  that  the  adjudication  of 


i 


a  person's  claims  l)y  the  courts  of  his  own  state  is 
due  jDrocess  of  law,  that  what  is  due  j)rocess  of  law 
in  a  state  is  regulated  by  the  law  of  the  state, 
that  the  requirements  of  the  Fourteenth  Amend- 
ment are  satisfied  if  trial  is  had  according  to  the 
settled  course  of  judicial  procedure  obtaining  in 
the  particular  state  and  the  laws  operate  on  all 
persons  alike  and  do  not  subject  the  individual  to 
the  arbitrary  exercise  of  the  powers  of  govern- 
ment, or  that  the  law  of  the  state  is  the  law  of  the 
land.  If  the  state  courts  have  acted  in  consonance 
with  the  constitutional  laws  of  the  state  and  its  own 
procedure,  it  is  only  in  very  exceptional  cases  that 
a  Federal  court  will  interfere  on  the  ground  that 
there  has  been  a  failure  of  due  process.  The  pro- 
ceedings in  a  state  court  need  not  be  by  any  par- 
ticular mode  if  they  constitute  a  regular  course  of 
proceedings  in  which  notice  is  given  of  the  claim 
asserted  and  an  opportunity  afforded  to  defend 
against  it." 

It  is  respectfully  submitted  the  motion  to  dismiss 
the  complaint  herein  was  properly  granted. 

Dated,  San  Francisco,  California, 
May  29, 1950. 

Dion  R.  Holm, 

City  Attorney 
of  the  City  and  County  of  San  Francisco, 

Thomas  M.  O'Connor, 

Deputy  City  Attorney 
of  the  City  and  County  of  San  Francisco, 

Attorneys  for  Appellees 
City  and  County  of  San  Francisco 
and  Elmer  E.  Robinson. 
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BRIEF  FOR  APPELLEE. 


JURISDICTIONAL  STATEMENT. 

(a)  The  United  States  District  Court  for  the 
Northern  District  of  California  had  juridsiction  over 
the  aiJpellant  and  power  to  punish  him  summarily  for 
contempt  committed  in  the  presence  of  the  Court  un- 
der Section  401,  Title  18,  United  States  Code  and  Rule 
42(a)  P.R.  Crim.  P. 

(b)  The  statutory  provisions  and  the  rule  involved 
are  as  follows : 

Chapter  21  of  Title  18,  United  States  Code  provides: 
§401.     Power  of  Court. 

A  court  of  the  United  States  shall  have  power 
to  punish  by  fine  or  imprisonment,  at  its  discre- 


tion,  such  conteinpt  of  its  authority,  and  none 
other,  as — 

(1)  Misbehavior  of  any  person  in  its  j)resence 
or  so  near  thereto  as  to  obstruct  the  administra- 
tion of  justice; 

(2)  Misbehavior  of  any  of  its  officers  in  their 
official  transactions; 

(3)  Disobedience   or  resistance   to   its   hiwful 
writ,  process,  order,  rule,  decree,  or  command. 
§402.     Contempts  Constituting  Crimes. 

Any  person,  corporation  or  association  willfully 
disobeying  any  lawful  writ,  process,  order,  rule, 
decree,  or  command  of  any  district  court  of  the 
United  States  or  any  court  of  the  District  of  Co- 
Imnbia,  by  doing  any  act  or  thing  therein,  or 
thereby  forbidden,  if  the  act  or  thing  so  done  be 
of  such  character  as  to  constitute  also  a  criminal 
offense  under  any  statute  of  the  United  States  or 
under  the  laws  of  any  State  in  which  the  act  was 
committed,  shall  be  prosecuted  for  such  contempt 
as  provided  in  section  3691  of  this  title  and  shall 
be  punished  by  fine  or  imprisomnent,  or  both. 

Such  fine  shall  be  paid  to  the  United  States  or 
to  the  complainant  or  other  party  injured  by  the  j 
act  constituting  the  contempt,  or  may,  where  more  ; 
than  one  is  so  damaged,  be  divided  or  apportioned 
among  them  as  the  Court  may  direct,  l^ut  in  no 
case  shall  the  fine  to  be  paid  to  the  United  States ' 
exceed,  in  case  the  accused  is  a  natural  person, 
the  sum  of  $1,000,  nor  shall  such  imprisonment 
exceed  the  term  of  six  months. 

This  section  shall  not  be  construed  to  relate  to 
contempts    committed    in    the    presence    of    tlie 


Court,  or  so  near  thereto  as  to  obstruct  the  ad- 
ministration of  justice,  nor  to  contem^jts  com- 
mitted in  disobedience  of  any  lawful  writ,  process, 
order,  rule,  decree,  or  command  entered  in  any 
suit  or  action  brought  or  prosecuted  in  the  name 
of,  or  on  behalf  of,  the  United  States,  but  the 
same,  and  all  other  cases  of  contempt  not  spe- 
cifically embraced  in  this  section  may  be  punished 
in  conformity  to  the  prevailing  usages  at  law. 

Rule  42,  Federal  Rules  of  Criminal  Procedure,  pro- 
vides : 

(a)  Summary  Disposition.  A  criminal  con- 
tempt may  be  punished  summarily  if  the  judge 
certifies  that  he  saw  or  heard  the  conduct  (.'onsti- 
tuting  the  contempt  and  that  it  was  committed 
in  the  actual  presence  of  the  Court.  The  order  of 
contempt  shall  recite  the  facts  and  shall  be  signed 
by  the  judge  and  entered  of  record. 

(b)  Disposition  upon  Notice  and  Hearing.  A 
criminal  contempt  except  as  provided  in  subdi- 
vision (a)  of  this  rule  shall  be  prosecuted  on  no- 
tice. The  notice  shall  state  the  time  and  place  of 
hearing,  allowing  a  reasonable  time  for  the  prepa- 
ration of  the  defense,  and  shall  state  the  essen- 
tial facts  constituting  the  criminal  contempt 
charged  and  describe  it  as  such.  The  notice  shall 
be  given  orally  by  the  judge  in  open  Court  in  the 
presence  of  the  defendant  or,  on  api)Hcation  of 
the  United  States  attorney  or  of  an  attorney  ap- 
pointed by  the  Court  for  that  pui'pose,  by  an  or- 
der to  show  cause  or  an  order  of  aTrest.  Tli(»  de- 
fendant is  entitled  to  a  trial  l)y  jury  in  any  case 
in  which  an  act  of  Congress  so  pi'ovides.    Tic  is 


entitled  to  admission  to  bail  as  provided  in  these 
rules.  If  the  contempt  charged  involves  disrespect 
to  or  criticism  of  a  judge,  that  judge  is  dis(iuali- 
fied  from  presiding  at  the  trial  or  hearing  except 
with  the  defendant's  consent.  Upon  a  verdict  or 
finding  of  guilt  the  Court  shall  enter  an  order 
fixing  the  punishment. 


STATEMENT  OF  THE  CASE. 

This  is  an  appeal  from  an  order  entered  on  Novem- 
ber 22,  1949,  in  the  United  States  District  Court  for 
the  Noi*thern  District  of  California  adjudging  the  ap- 
pellant Hallinan  guilty  of  contempt  and  sentencing 
him  to  six  months  imprisonment.  The  judgment  was 
accompanied  by  a  certificate  dated  November  22,  1949, 
and  signed  by  United  States  District  Judge  George  B. 
Harris,  certifying  that  the  conduct  for  which  the  ap- 
pellant was  being  pimished  w^as  committed  in  the  pres- 
ence of  and  was  seen  and  heard  by  said  judge  during 
the  sessions  of  the  United  States  District  Court  for 
the  Northern  District  of  California.  The  certificate 
specifies  the  facts  which  constituted  the  contempt  by 
the  appellant  through  the  means  of  incorporating  by 
reference  and  attaching  certain  parts  of  the  transcript 
in  the  case  of  United  States  v.  Harry  R.  Bridges, 
et  al.,  in  which  the  District  Judge  made  an  oral  reci- 
tation of  the  factual  events  constituting  contempt  by 
the  appellant.  (R.  50-68.)^ 


^Appellee  here  adopts  the  method  used  by  appellant  in  refer- 
ring to  the  record.  Pages  in  Volume  I  are  designated  by  the 
letter  R;  pages  in  Volumes  II,  III,  and  IV  are  designated  bv  the 
letters  Tr. 


SUMMARY  OF  THE  FACTS. 

(a)  Brief  chronology  of  events. 

Appellant  llallinan  was  counsel  for  Harry  Bridges, 
a  defendant  in  the  case  of  United  States  v.  Bridges, 
et  al.,^  which  went  to  trial  on  November  14,  1949,  be- 
fore Judge  George  B.  Harris  in  the  United  States 
District  Court  for  the  Northern  District  of  California. 
(Tr.  1.)  On  the  afternoon  of  Thursday,  November  17, 
appellant  began  his  opening  statement.  (Tr.  489.) 
After  the  jury  had  retired  the  Government  protested 
against  apj)ellant's  tactics  and  the  Court,  after  con- 
siderable argument  b}^  appellant  and  other  counsel  on 
both  sides,  made  certain  rulings  pertaining  to  the  is- 
sues involved  in  the  case  and  the  scope  and  character 
of  permissil)le  statement  to  the  jury.  (Tr.  511-541.) 
The  next  morning  appellant  continued  his  opening 
statement  in  such  a  manner  as  to  invoke  continuous 
objection  and  necessitate  frequent  admonitions  by  the 
Couii:  to  the  jury  and  to  tlie  apj^ellant.  (Tr.  545-586.) 
On  the  afternoon  of  Monday,  November  21,  appel- 
lant cross-examined  the  first  government  witness,  and 
persistently  sought  to  inquire  into  matters  which  the 
Court  previously  had  ruled  were  not  relevant  to  the 
issues  in  the  case.  (Tr.  700-759.)  After  the  jury  was 
dismissed  for  the  day,  there  followed  a  brief  colloquy 
between  Court  and  counsel  at  the  end  of  which  the 
Court  told  appellant,  ''I  have  tried  to  make  the  rul- 
ing, but  unfortunately  you  have  seen  fit  to  depart 
from  them,  consistently  and  persistently.  I  think  we 
will  meet  at  9:.30  and  discuss  the  matter."  (Tr.  772.) 

^The  opinion  of  the  District  Court  as  to  certain  issues  of  law 
raised  by  the  pleadings  in  that  case  appears  in  86  F.  Supp.  922. 
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On  Tuesday,  November  22  at  9:30  A.M.  the  Court 
met  with  counsel,  including  appellant,  in  the  absence 
of  the  jury,  at  which  time  the  Court  made  the  fol- 
lomng  statement: 

In  this  matter  there  are  several  phases  to  be  re- 
ferred to.  Particularly  the  Court  has  been  con- 
cerned about  the  events  of  recent  days,  and  in 
particular  I  refer  to  the  course  of  conduct  of  Mr. 
Vincent  Hallinan  representing  the  defendant,  Mr. 
Harry  Bridges.  The  record  of  events  which  I  am 
about  to  refer  to  presents  a  series  of  acts  of  mis- 
behavior on  the  pai-t  of  Vincent  Hallinan  which 
if  allowed  to  continue  without  comment  on  my 
part  or  official  judicial  action,  might  well  disrupt 
the  orderly  processes  of  this  trial.  *  *  *  In  ad- 
dition, Mr.  Vincent  Hallinan,  by  his  studied  per- 
sistent and  inflammatory  course  of  conduct  in 
flouting  the  authority  and  orders  of  the  Court  has 
attempted  to  impair  the  effectiveness  of  this 
Court  as  an  instrument  of  the  judicial  process. 
That  he  was  wilfully  attempting  to  evade  the  rul- 
ings and  orders  of  the  Court  is  manifest  from  the 
record  of  the  proceedings  of  the  trial,  all  of  which 
occurred  in  my  presence. 

Yesterday  afternoon,  Monday,  November  21st,  it 
became  quite  apparent  to  the  Court  that  Vincent 
Hallinan  would,  unless  prevented  by  prompt  and 
firm  judicial  action  run  unbridled  and  roughshod 
in  the  further  progress  of  this  trial.  I  was 
prompted  then  and  there  to  make  the  order  and 
findings  which  I  am  now  about  to  make.  How- 
ever, to  the  end  that  I  review  coldh^  and  dispas- 
sionately the  transcript  in  tlie  more  pleasant  en- 
vironment of  my  chambers  ]*ather  than  attempt 


preciptous  conduct,  I  read  and  reread  and  stud- 
ied the  transcript  of  the  Court ' s  proceedings  from 
the  very  inception  of  the  trial  until  the  close  of 
the  proceedings,  and  I  so  read  until  the  very  early 
morning  hours. 

As  I  read  and  continued  to  read,  coldly,  dispas- 
sionately, my  path  became  clearer  and  the  course 
of  my  judicial  conduct  became  manifest.  The  pri- 
mary obligation  imposed  upon  this  Coui*t  or  any 
Court  worthy  of  the  name  is  to  maintain  the  or- 
derly processes  of  the  law  and  the  due  and  proper 
administration  of  justice.  These  federal  Courts 
represent  a  bulwark  of  our  democracy  and  respect 
for  them  must  be  maintained  by  the  judicial  of- 
ficers charged  with  that  responsibility.  I  say  to 
you,  Mr.  Hallinan,  long  after  the  case  of  United 
States  V.  Harry  Bridges  has  ])ecome  judicial  his- 
tory, long  after  this  Court  has  gone  to  whatever 
happy  reward  judges  may  have,  these  ('ourts  will 
remain  as  beacons  in  our  judicial  system,  wherein, 
we  hope,  expect  and  pray  tliat  the  rights  of  men 
may  be  adjudicated  without  regard  for  station  in 
life  or  race,  color  or  creed. 

However,  there  is  an  anomaly  apparent  through- 
out the  country  today  and  exemplified,  pei'haps, 
in  some  of  our  moi'e  recent  trials,  in  that  those 
who  crj^  so  earnestly  for  protection  under  the 
mantle  and  cloak  of  our  Constitution  ol*  the 
United  States  would  at  the  same  time  destroy  and 
seek  to  destroy  every  vestige  of  decency  and  ju- 
dicial goodness  and  sanctity  inherent  in  the  fed- 
ei'al  judicial  system.  If  I  permitted  this  matter 
to  go  on  unheeded,  it  would,  in  my  opinion,  rep- 
resent a  tragic  commentarv  on  our  svstem,  orderlv 
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as  it  is,  in  the  administration  of  justice.  My  pres- 
ent task  is  not  a  j^leasant  one,  and  I  approach  it 
with  a  degree  of  care  and  a  detached  judicial 
aloo  ftiess. 

Accordingly,  to  the  end  that  there  shall  be  no 
mistake  hereafter  in  the  record  concerning  my 
views  and  the  conclusions  I  reach,  I  shall  review 
the  record  as  the  basis  for  an  order  and  certificate 
of  contempt  required  under  Title  18,  Section  401, 
paragraph  1.  (Tr.  773-775.) 

The  Court  then  orally  ]*ecounted  tlie  events  which 
it  charged  constituted  contempt  and  appellant  was  af- 
forded an  opportunity  to  ex])i'ess  his  view  of  the 
Court's  action  (Tr.  776-809,  810-816,  838-848)  and  that 
afternoon  the  Court  formally  adjudged  ap])ellant  to 
be  guilty  of  contempt  of  Court  and  sentenced  him  to 
six  months  imprisonment  and  ordered  that  appellant's 
name  be  stricken  from  the  rolls  of  lawyers  of  the  Fed- 
eral Court  for  the  Northern  District  of  California, 
Southern  Division.  (Tr.  847-848.)  Thereafter  the 
Court  engaged  in  discussion  with  counsel  and  the  de- 
fendant Bridges  as  to  what  course  should  be  pursued 
with  respect  to  appellant's  continuance  in  the  case  as 
counsel  and  finally  granted  appellant  a  stay  of  execu- 
tion until  the  completion  of  the  trial.  (Tr.  848-871.) 
In  connection  with  the  stay  of  execution  the  Couri 
said:  '^Automatically,  by  granting  the  stay  of  execu- 
tion of  judgment  and  sentence,  Mr.  Hallinan  is  re- 
stored to  all  rights  of  this  Court  as  practitioner,  coun- 
selor and  solicitor.  How  else  could  he  j^ractice  before 
this  (3ourt  if  I  did  not  set  aside  that  part  of  the 
order."  (Tr.  871.) 


(b)  The  certificate. 

The  Court  recited  the  events  which  had  occurred 
during-  the  course  of  the  opening  statement  and  exam- 
ination of  the  first  witness  which  constituted  miscon- 
duct by  appellant.  (Tr.  77G-809.)  This  recitation  was 
included  in  the  Court's  certificate  in  conformity  with 
Rule  42(a)  F.R.  Crim.  P.  by  reference,  a  copy  of  that 
part  of  the  transcript  being  annexed  to  and  made  a 
part  of  the  certificate.  (R.  51-68.)' 

At  the  outset  of  the  recitation  of  events  the  Court 
said  : 

Adverting  to  the  proceedings  on  Thursady,  No- 
vember 17,  1949,  it  became  apparent  to  the  Coui-t 
that  defense  counsel,  Vincent  Hallinan,  was  not 
making  an  opening  statement  in  any  judicial 
sense,  but  was  using  it  as  a  medium  and  soimd- 
ing  board  for  dragging  in  before  the  jury  irrele- 
vant, incompetent  and  inflammatory  matter,  with 
the  studied  and  avowed  purpose  of  prejudicing 
this  prosecution  in  the  light  of  events,  incidents 
and  characters,  having  no  place  in  the  proceed- 
ing before  the  jury.  Hopeful  that  I  might  de- 
fine the  responsibilities  of  counsel  both  for  prose- 
cution and  defense  and  the  Court,  we  engaged  in 
a  lengthy  discussion  in  the  absence  of  the  jury, 
attempting  to  avoid  any  further  conduct  on  Mr. 
Hallinan 's  pai-t  in  the  future  to  the  end  that  the 
trial  proceed  in  an  orderly  judicial  fashion.  (Tr. 
776-777.) 


•^The  copy  of  the  certificate  contained  in  Vol.  I  of  the  record 
which  wjis  furnished  to  appellee  is  marked  pp.  51-68,  but  only 
p.  51  is  contained  in  the  record.  Therefore,  the  citations  are  to 
Volume  and  Papre  of  the  transcript  rather  thnn  to  pa^es  of  the 
certificate. 
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The  certificate,  through  the  recitation  of  events  in- 
corporated tJierein  hy  reference,  first  relates  the  rul- 
ings which  were  made  on  the  objections  raised  by  the 
Government  to  appellant's  ojjening  remarks  on  the 
afternoon  of  November  17,  1949.  It  points  out  that 
the  Court  told  appellant  that  his  remarks  were  ''cre- 
ating an  atmospheric  quantity  at  this  stage  designed 
to  prejudice  and  inflame  the  jury"  (Tr.  777),  that  the 
previous  administrative  matters  concerning  the  de- 
fendant Bridges  were  "moot,  irrelevant  and  imma- 
terial" and  that  any  reference  thereto  would  ''tend  to 
prejudice  rather  than  clarify  the  issue"  (Tr.  778),  and 
that  it  would  sustain  objections  to  inflammatory  re- 
marks concerning  the  existence  of  a  conspiracy  against 
the  defendant  Bridges  by  possible  government  wit- 
nesses. (Tr.  779.)  It  next  relates  that  on  the  follow- 
ing morning  the  Court  took  ten  or  fifteen  minutes  to 
caution  the  jury  as  to  the  ])rovince  of  an  opening 
statement  (Tr.  780)  and  then  cites  instances  in  which 
appellant  indulged  in  remarks  ^dolative  of  the  Court's 
previous  rulings  concerning  the  scope  and  character 
of  the  opening  statement.  It  states  that  appellant  soon 
"lapsed  into  a  ^dolation  of  orders"  referring  to  an  in- 
cident described  on  page  550  of  the  transcript  where  i 
objection  was  sustained  to  comments  upon  previous  ! 
accusations  that  the  defendant  Bridges  was  a  mem- 
ber of  the  Communist  Party  under  the  name  of  HaiTy  ' 
Dorgan,  and  to  another  occasion  set  forth  on  page  554 
of  the  transcript  where  objection  was  sustained  be-  | 
cause  of  appellant's  discourse  upon  internal  warfare '. 
between   rival   labor  organizations   in  which   the   de- 
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fendant  Bridges  was  involved.  (Tr.  781-782.)  The 
Coui*t  then  sets  forth  a  passage  taken  from  the  tran- 
script at  page  555  in  which  apjjellant  made  a  violent 
attack  u])on  the  reputation  of  a  man  whom  he  sup- 
posed would  be  a  witness  in  the  case  calling  him  "a 
typical  bucko  mate,  with  a  rc^jutation  for  violence  and 
ferocity  as  wide  as  the  Seven  Seas,  a  man  who  has 
been  arrested  for  brawling  and  assault  in  half  the 
Ports  of  the  world,"  and  w^hich  necessitated  an  ad- 
monition by  the  Court.  (Tr.  782-783.)  It  then  relates 
that  a  few  miinites  later  ''Mr.  Hallinan  again  limged 
or  launched  into  the  same  demeanor,  same  conduct, 
persistent,  studied  as  it  was"  (Tr.  783)  referring  to 
the  statements  of  appellant  appearing  at  page  558 
of  the  transcript.  The  certificate  quotes  an  objection- 
able discourse  by  appellant  upon  previous  deporta- 
tion proceedings  against  the  defendant  Bridges  and  in 
which  appellant  said  "The  United  States  House  of 
Representatives  passed  against  Harry  Bridges  the 
only  bill  of  attainder  ever  passed  in  the  United 
States".  (Tr.  784.)  It  is  certified  that  almost  imme- 
diately appellant  accused  government  agents  with 
having  tapped  the  defendant  Bridges'  telephone  wires 
in  1937  and  that  as  a  result  the  Court  was  required 
to  caution  the  jury  to  disregard  the  statement.  (Tr. 
786-787.)  The  Court  then  set  forth  the  text  of  appel- 
lant's remarks  about  the  alleged  mistress  of  a  man 
named  Lundeberg  which  prompted  the  Court  to  ad- 
vise appellant  that  "This  is  not  an  opening  statement 
either  traditionally  or  in  any  concept  that  I  have  ever 
heard  of"  and  that  an  opening  statement  "is  not  a 
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sounding  board  wherein  you  may  give  vent  to  the  ex- 
ternal and  immaterial  matters  that  have  existed  over 
a  period  of  many  many  years."  (Tr.  788-789.)  Ref- 
erence is  then  made  to  page  569  of  the  transcript 
where  the  Couri  found  it  necessary  to  admonish  ap- 
pellant for  a  wholesale  characterization  in  vile  terms 
of  all  government  witnesses  as  perjurers  and  low  peo- 
ple. (Tr.  790.)  At  this  point  the  Court  indicated  that 
its  patience  was  being  exhausted.  It  is  pointed  out 
that  shortly  thereafter  appellant  made  slighting  re- 
marks relative  to  the  activities  of  the  F.B.I,  in  con- 
nection with  Bridges.  (Tr.  791.)  The  next  reference 
is  to  page  574  of  the  transcript  which  sets  forth  ap- 
pellant's argument  to  the  Court  in  the  presence  of  the 
jury  that  he  should  be  permitted  to  attack  the  credi- 
bility of  umiamed  and  unknown  witnesses.  (Tr.  791.) 
The  ceriificate  sets  forth  verbatim  appellant's  state- 
ment that  the  defendant  Bridges  refused  to  accept 
$50,000  in  1934  ''to  throw"  a  strike,  and  points  out 
that  the  Couri  was  forced  to  caution  the  jury  to  dis- 
regard that  statement.  (Tr.  792.)  Next,  the  ceriificate 
relates  that  the  Couri  sustained  an  objection  to  appel- 
lant's discourse  upon  labor  troubles  in  Hawaii  which 
api^ears  in  the  transcript  at  page  580  (Tr.  792)  and 
that  shortly  thereafter  upon  objection  by  the  govern- 
ment that  appellant  was  making  an  argument  (see 
page  582  of  the  Transcript)  the  Court  was  again  re- 
quired to  admonish  the  jury  to  disregard  appellant's 
statements.  (Tr.  793.) 

The  certificate  points  out  that  on  two  occasions  ap- 
pellant was  disrespectful.  Once  when  the  Court  asked 
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him  if  he  had  the  benefit  of  assistance  from  associate 
counsel  to  which  he  replied  "Yes — who  made  the  mo- 
tions Your  Honor  treated  with  contempt"  (Tr.  778), 
and  again  when  he  referred  to  the  Assistant  United 
States  Attorney,  Mr.  Robert  McMillan,  as  "some  little 
pest."  (Tr.  785.) 

The  Court  next  took  up  appellant's  conduct  with 
respect  to  his  cross-examination  of  the  first  govern- 
ment witness  on  the  preceding  afternoon.  It  was  first 
pointed  out  that  on  direct  examination  the  witness  had 
testified  that  lie  had  been  employed  by  the  Bureau  of 
Immigration  in  San  Francisco  from  April  1941  until 
April  1948,  and  that  appellant  pursued  "the  same  tac- 
tics, the  same  studied  performance,  the  same  desire 
to  introduce  irrelevant,  incompetent  and  inflammatory 
matter  before  the  jury."  (Tr.  793.)  The  certificate  re- 
lates that  "Mr.  Hallinan  had  launched  into  a  disserta- 
tion upon  the  deportation  proceedings"  and  that  the 
Court  despite  its  previous  rulings  found  it  necessary 
to  reiterate  "that  there  is  no  issue  with  respect  to  the 
deportation  proceedings  before  this  Court,  there  is  no 
issue  upon  which  the  Supreme  Court  decision  would 
be  controlling  as  a  matter  of  fact  or  as  a  matter  of 
law."  (Tr.  794.)  The  Court  found  that  "there  is  a 
complete  lack  of  good  faith,  fair  dealing  on  Mr.  Hal- 
linan's  part  in  attempting  to  lug  in  or  haul  by  the 
ears  the  vSupreme  Court  decision  or  Mr.  Tjandis'  de- 
cision" since  neither  the  defendants  Schmidt  nor  Rob- 
ertson was  involved  in  the  prior  proceedings.  (Tr.  795- 
796.)  Reference  is  made  to  appellant's  argument  to 
the  Court  upon  the  admissibility  of  evidence  pertain- 
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ing  to  the  Supreme  Court  decision,  Mr.  Landis'  de- 
cision and  wire  tapping  which  is  found  in  the  tran- 
script at  pages  728-730  and  the  Court's  ruling  on  such 
matters.  (Tr.  797.)  The  certificate  tlien  refers  to  page 
734  of  the  transcript  and  repeats  Mr.  Hallinan's  ques- 
tion asking  the  witness  whether  he  had  read  the  por- 
tion of  the  Supreme  Court  decision  which  charged 
federal  agents  with  ''illegal  wire  tapping  of  Harry 
Bridges"  and  the  Court's  caution  to  the  jury  "to  dis- 
regard any  implications  in  the  question."  (Tr.  798.) 
Reference  is  made  to  x>ages  737-738  of  the  transcript 
where  appellant  continued  to  inquire  of  the  witness 
about  alleged  wire-tapping  episodes,  and  was  informed 
indirectly  that  his  actions  might  result  in  his  being 
cited  for  contempt.  (Tr.  798-799x\.)  The  Court  certi- 
fied that  "the  Court's  admonition  was  still  echoing" 
when  appellant  asked  the  witness  whether  he  had  been 
informed  by  am^  federal  official  that  Bridges'  wires 
were  being  tapped  and  followed  by  asking  the  witness 
whether  he  had  ever  made  any  protest  about  the  wire- 
tapping of  Harry  Bridges  and  whether  he  had  told 
any  government  official  that  he  would  not  be  a  party 
to  an  illegal  effort  to  injure  Bridges.  Objections  to 
each  question  were  sustained.  (Tr.  800-801.)  The  cer- 
tificate next  sets  forth  a  question  by  appellant  in 
which  he  asked  the  witness  whether  he  learned  from 
a  study  of  the  Landis  decision  that  Landis  had  re-  ' 
jected  all  62  govermiient  witnesses  as  liars  and  per-  ' 
jurers  and  the  statement  by  the  Court  that  the  ques- 
tion "is  an  attempt  to  circumvent  the  ruling  of  this  i 
Court  and  place  before  the  jury  by  indirection  mat- 
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ters  that  have  been  niled  out,  matters  that  are  imma- 
terial and  that  are  irrelevant,"  which  brought  a  re- 
sponse from  appellant  that  "we  have  had  no  ruling 
upon  any  such  question  as  that."  (Tr.  801-802.)  The 
Court  found  that  the  questions  were  not  asked  in  good 
faith,  were  an  attempt  to  besmirch  vdtnesses  in  ad- 
vance and  inquire  into  prior  deportation  proceedings. 
It  found  that  "the  questions,  the  manner,  and  the 
decorum"  represented,  in  the  opinion  of  the  Court, 
a  studied  plan  to  destroy  in  advance  the  effectiveness 
and  the  asserted  truthfulness  of  the  witness  placed 
upon  the  stand  by  the  bland  assertion  that  somewhere, 
sometime,  he  might  have  been  associated  with  an  al- 
leged conspiracy,  which,  of  course,  Mr.  Hallinan  has 
referred  to  as  somewhat  fantastic.  (Tr.  803.)  Refer- 
ence is  made  to  a  question  appearing  on  page  748  of 
the  transcript  where  appellant  again  asked  the  wit- 
ness whether  prior  to  the  1939  deportation  proceed- 
ings he  had  personally  had  "anything  to  do  with  in- 
stalling a  wire-tapping  device  in  Harry  Bridges'  room 
in  the  Hotel  Multnomah  in  Portland"  and  which  re- 
sulted in  protest  by  the  government  counsel  on  the 
gi'ound  that  it  dealt  with  matters  prior  to  witness' 
government  service.  (Tr.  804-805.)  The  certificate 
states  that  appellant  continued  asking  the  witness 
about  alleged  wire-tapping  of  Harry  Bridges'  tele- 
phone, this  time  laying  the  events  in  New  York  City 
in  1941,  and  that  the  Court  found  these  questions  to 
constitute  ''a  persistent,  studied  continuity  of  conduct, 
not  bordering  on  contempt,  ]:)ut  contemptuous  in  every 
form  and  degree."  (Tr.  806.) 
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(c)  The  facts  underlying  the  certificate. 

At  the  outset  of  his  opening  statement  appellant 
stated  that  this  was  the  fifth  inquiry  into  the  subject 
before  the  jury  (Tr.  490)  undertook  a  discourse  on 
Bridges'  lal)or  activities  (Tr.  502-503)  charged  that 
various  persons  engaged  in  a  conspiracy  to  destroy 
Harry  Bridges  (Tr.  504-510)  and  referred  to  admin- 
istrative proceedings  designed  to  inquire  into  Bridges' 
deportation.  (Tr.  508,  505.)  At  the  end  of  the  daily 
session  the  government  protested  against  appellant's 
tactics  (Tr.  511-513),  and  the  Court  entertained  argu- 
ment designed  to  ascertain  the  scope  of  pemiissible 
statements  to  the  jury.  (Tr.  513.)  T3uring  the  course 
of  that  argument  the  Court  ruled  that  prior  deporta- 
tion issues  were  iiTelevant  to  the  issues  involved  in  the 
case  at  bar  (Tr.  513,  516,  531),  that  Bridges'  water- 
front labor  activities  were  immaterial  to  the  issues  in 
the  case  (Tr.  516),  that  reference  to  trade  union, 
waterfront  and  employer-employee  relations  Avas  im- 
proper (Tr.  516-517),  and  that  in  characterizing  all 
of  the  government  witnesses,  whoever  they  might  be, 
as  members  of  a  conspiracy  to  destroy  Bridges  was 
indulging  "in  speculation  on  speculation"  and  creat- 
ing "an  atmospheric  quantity"  designed  to  prejudice 
and  inflame  the  jury  in  connection  with  any  sage,  con- 
sidered judgment  they  may  have  on  evidentiary  mat- 
ters. (Tr.  528-529.)  The  Court  specifically  stated  that 
he  held  the  administrative  matters  to  be  moot,  irrele- 
vant and  immaterial,  but  that  appellant  could  refer  to 
the  transcript  for  purposes  of  imj^eachment  and  that 
any  reference  to  them  at  this  point  would  tend  to  prej- 
udice the  issue.  (Tr.  531.)  The  Court  also  made  it  clear 
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that  he  would  sustain  objections  to  inflammatory 
speech  relative  to  a  conspiracy  to  convict  Bridges  of 
a  crime  by  means  of  perjury.  (Tr.  535.) 

The  next  morning  the  Court  stated  to  the  jury  the 
function  of  an  opening  statement.  (Tr.  541-545.) 
When  Mr.  Hallinan  resumed  his  opening  statement  he 
immediately  characterized  all  future  government 
witnesses  as  ''liars  and  perjurers"  (Tr.  546)  and 
launched  into  a  discussion  of  prior  accusations  by  ri- 
val union  adherents  that  Bridges  was  a  Communist, 
informing  the  jury  that  such  accusations  were  founded 
upon  manufactured  evidence  and  discovered  to  be  un- 
true. (Tr.  547,  548-550.)  The  jury  was  admonished 
and  appellant  was  advised  to  keep  his  statement 
within  the  ))ounds  of  the  issues  involved  and  not  to  in- 
dulge in  })lanket  assertions  to  discredit  all  the  wit- 
nesses produced  by  the  government  in  one  fell  swoop. 
(Tr.  551.)  Appellant  immediately  continued  his  state- 
ment relative  to  union  disputes  between  Bridges' 
union  and  the  A.F.  of  L.  and  Bridges'  difficulties  in 
that  respect.  (Tr.  553-554.)  An  objection  was  sustained 
but  appellant  continued  the  same  discussion  (Tr.  554) 
to  which  another  objection  was  sustained.  (Tr.  555.) 
Appellant  immediately  continued  his  statement  with 
inflammatory  attacks  upon  the  character  of  a  rival 
union  leader  (Tr.  555),  making  it  necessary  for  the 
Court  to  explain  to  the  jury  that  appellant's  state- 
ments were  argumentative  and  not  proper  at  that  time 
and  to  admonish  appellant  that  "the  excoriations  and 
vituperative  matter  bearing  upon  Mr.  Lundeberg  and 
others  has  no  place  at  the  present  time"   (Tr.  556) 
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and  to  advise  him  that  he  was  going  far  afield  from 
any  opening  statement.  (Tr.  557.)  Despite  this  ad- 
monition appellant  continued  to  attack  the  character 
of  other  named  labor  leaders,  stating  that  those  per- 
sons engendered  such  a  hatred  and  animosity  for 
Harry  Bridges  that  they  groomed  and  instructed  wit- 
nesses who  would  later  appear  and  that  they  had  sent 
two  men  to  murder  Bridges.  (Tr.  558-560.) 

Next  appellant  began  an  attack  upon  government 
officials  saying  Bridges'  enemies  had  enlisted  them  in 
their  activities.  (Tr.  560.)  Objection  was  again  sus- 
tained (Tr.  561)  and  appellant  then  stated  that  **as 
early  as  1936  they  caused  a  warrant  for  Bridges'  ar- 
rest on  a  depoi-tation  inquiry  to  be  issued"  and  that 
"the  U.S.  House  of  Representatives  passed  as  against 
Harry  Bridges  the  only  bill  of  attainder  ever  passed 
in  the  United  States."  This  invoked  a  protest  by  the 
prosecutors  and  appellant  turned  to  an  attack  upon 
their  personalities  (Tr.  562),  making  it  necessary  for 
the  Court  again  to  admonish  him  not  to  indulge  him- 
self in  such  characterizations.  (Tr.  562-563.)  Appel- 
lant persisted  in  stating  that  Government  officials 
tapped  Bridges'  telephone  in  Seattle  in  1937  and  that 
it  was  a  matter  of  public  record.  (Tr.  565.)  This  out- 
burst again  elicited  an  objection  which  was  sustained, 
appellant  indulging  in  strong  argument  to  the  Court. 
(Tr.  566.)  Appellant  immediately  reverted  to  vituper- 
ative statements  concerning  a  lady  secretaiy  employed 
by  Bridges  (Tr.  566)  which  elicited  comment  from 
the  Court  that  ''this  is  not  an  opening  statement.  Mr. 
Hallinau,  either  traditionally  or  in  any  concept  that  I 
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have  ever  heard  of",  and  a  clear  statement  that  appel- 
lant was  going  l^ej^ond  proper  bounds  in  his  speech 
to  the  jury.  (Tr.  567.)  At  this  point  appellant,  in  ad- 
dressing the  Court  in  the  presence  of  the  jury,  made 
reference  to  that  day's  newspaper  headlines  concern- 
ing the  trial  (Tr.  567)  which  brought  strong  admoni- 
tion from  the  Court.  (Tr.  568.) 

Thereafter,  appellant  resorted  to  making  an  argu- 
ment to  the  jury  again  to  the  effect  that  Bridges  knew 
he  was  being  spied  upon  and  investigated,  and  would 
therefore  not  have  committed  perjury  had  he  been  a 
member  of  the  Communist  Party.  (Tr.  569-570.)  Im- 
mediately after  the  recess  appellant  began  his  address 
to  the  jury  with  the  statement  that  Bridges  was  spied 
upon  and  shadowed  ])y  the  F.B.I.  (Tr.  571)  and  after 
the  objection  was  sustained  continued  in  the  same  vein. 
(Tr.  572.)  After  he  was  again  admonished  appellant 
returned  to  a  vituperative  and  inflammatory  attack 
upon  certain  persons  whom  he  said  the  government 
would  produce  as  witnesses  against  Bridges.  (Tr. 
573.)  When  the  prosecution  objected,  appellant  ar- 
gued to  the  Court  in  the  jury's  presence  that  the  de- 
fense knew  who  the  government  witnesses  would  be 
and  accused  the  prosecution  of  wanting  ''to  sort  of 
write  out  an  opening  statement  for  the  defense."  (Tr. 
574.)  Thereafter,  appellant  continued  with  a  state- 
ment that  was  argumentative  in  nature  necessitating 
frequent  ol)jections  by  government  counsel.  (Tr.  575- 
579.)  This  culminated  in  a  statement  by  appellant  that 
the  conspiracy  against  Bridges  flowered  anew^  because 
of  the  longshoremen's  strike  in  Hawaii  and  that  the 
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purpose  of  the  prosecution  was  to  break  that  strike 
(Tr.  579-580)  and  ended  by  returning  to  an  inflamma- 
tory and  prejudicial  characterization  of  all  prospec- 
tive government  witnesses  as  "hired  informers,  spies, 
turncoats;  the  very  swill  of  humanity",  and  ex-Com- 
munists  who  will  swear  any  man's  life  away  in  order 
to  pick  up  a  few  honest  dollars  of  government  treas- 
ury compensation  testifying  against  Communists,  la- 
bor leaders  and  school  teachers.  (Tr.  581-582.) 

On  the  afternoon  of  Monday,  November  21,  1949, 
appellant  began  his  cross-examination  of  the  govern- 
ment's first  witness.  (Tr.  702.)  Appellant  asked  the 
witness  whether  it  was  his  duty  to  keep  abreast  of  the 
current  decisions  of  the  Supreme  and  Circuit  Courts 
of  Appeal  relating  to  immigration  matters.  The  Court 
promptly  ruled  that  "there  is  no  issue  mth  respect  to 
the  deijortation  proceedings  before  this  court,  there 
is  no  issue  upon  which  the  Supreme  Court's  decision 
would  be  controlling  as  a  matter  of  fact  or  as  a  matter 
of  law\"  (Tr.  705.)  Despite  this  ruling  two  questions 
later  appellant  asked  the  witness  when  he  had  read  the 
parts  of  the  Supreme  Court  decision  and  persisted  in 
arguing  the  matter  at  length  after  objection  was  sus- 
tained. (Tr.  706-734.)  During  the  course  of  this  ar- 
gument appellant  stated  that  he  desired  to  inquire  of 
the  witness  to  show  he  was  cognizant  of  wire-tapping, 
illegal  invasions  of  this  man's  privacy,  that  he  was 
part  of  it,  that  he  either  actively  participated  in  it  or 
did  nothing  to  stop  it  and  argued  that  point  to  the 
Coui-t.  (Tr.  724-730.)  The  Court  ruled  that  "these 
matters  of  prior  consequence  had  no  legal  bearing 
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upon  this  matter"  and  made  it  clear  that  the  defense 
could  not  inquire  into  the  matters  under  discussion 
(Tr.  730-731)  to  which  appellant  rejoined  that  '^T 
will  have  to  continue  to  ask  such  questions  to  build 
a  record  and  ask  such  questions  as  I  may  deem 
advised."  (Tr.  733.) 

After  the  jury  returned,  the  appellant's  first  ques- 
tion was  ''Now  Mr.  Garner,  I  suppose  it  would  be  a 
fair  conclusion  that  if  you  did  not  read  all  of  the  de- 
cision of  the  Supreme  Court,  at  least  you  read  most 
of  it,  is  tliat  right?"  Objection  was  sustained.  (Tr. 
734.)  Appellant's  next  question  was,  ''Now,  did  you 
read  that  portion  of  the  decision  of  the  Supreme 
Court  of  the  United  States  which  charged  the  federal 
agents  with  illegal  wire-tapping  of  Hariy  Bridges?" 
The  Court  thereupon  admonished  appellant  that  "the 
objection  is  sustained,  that  it  is  not  in  conformity  with 
the  ruling,  Mr.  Hallinan,  and  is  an  attempt  to  bring 
before  the  jury  matters  in  obviation  of  my  ruling.  I 
admonish  the  jury  to  disregard  any  implications  in  the 
question."  (Tr.  734-735.)  Appellant  was  permitted, 
however,  to  ask  the  witness  whether  he  had  any  knowl- 
edge or  information  with  respeet  to  wire-tapping  by 
government  employees  or  agents  in  the  instant  case 
and  received  a  reply  that  the  witness  had  no  such  in- 
foi-mation  or  knowledge.  (Tr.  735-737.)  Appellant 
then  asked  "You  do  have  information  that  the  gov- 
ernment indulged  in  illegal  wire-tapping  upon  the  two 
previous  deportation  proceedings,  do  you  not?"  (Tr. 
737-738.)  Government  counsel  objected  complaining 
that  appellant's  actions  constituted  contempt  and  the 
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Court  sustained  the  objection  stating,  ''The  jury  is 
admonished  to  disregard  any  implications  contained 
in  the  question."  At  the  same  time,  the  Court  further 
admonished  appellant  saying  "and  I  say  to  you,  Mr. 
Hallinan,  your  persistent  conduct  along  this  line,  stud- 
ied as  it  appears  to  be,  may  well  eventuate  in  the  situ- 
ation that  counsel  refers  to."  (Tr.  738.)  Appellant 
persisted  by  asking  in  the  next  question  "Did  you 
yourself,  in  the  period  preceding,  that  is,  looking  to- 
ward, the  deportation  of  Harry  Bridges,  and  during 
that  time — not  at  the  ])resent — receive  any  informa- 
tion from  any  federal  officer  or  agency  that  Harry 
Bridges'  wires  were  being  illegally  tapped?"  When 
objection  was  sustained  appellant  asked  "Have  you  at 
any  time  throughout  the  origin  of  the  proceedings 
against  Harry  Bridges,  that  is  back  in  1937  or  '8  up 
to  the  present  time,  that  is,  up  to  today,  made  any 
protest  of  any  kind  to  any  agent  of  the  government 
or  any  attorney  of  the  government  that  there  was  or 
had  been  illegal  wire-tapping  of  Harry  Bi*idges?" 
Objection  was  again  sustained.  (Tr.  739.) 

Appellant  next  asked  "In  your  study,  whatever 
study  you  did  make  of  the  Landis  decision,  you 
learned  that  62  witnesses  had  been  pi'esented  by  the 
government  against  Harry  Bridges  and  that  Dean 
Landis  had  rejected  all  of  them  as  liars  and  perjur- 
ers, didn't  you  find  this  out?"  In  sustaining  an  ob- 
jection the  Court  said  "It  is  an  attempt  to  circumvent 
the  ruling  of  this  Court  and  place  before  this  jury  by 
indirection,  matters  that  have  been  ruled  out,  matters 
that  are  immaterial,  that  are  irrelevant."   (Tr.  740- 
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741.)  After  a  brief  colloquy  between  Coiiii:  and  appel- 
lant, he  again  asked  ''Now  getting  away  from  these 
two  proceedings  that  seem  to  involve  me  in  so  much 
criticism,  do  you  know  this,  that  60  witnesses,  differ- 
ent from  those  that  testitied  before  Landis,  testified 
before  Sears  and  that  Sears  rejected  all  l)ut  one  of 
them  as  liars  and  perjurers,  isn't  that  right,  Mr.  Wit- 
ness?" (Tr.  741.) 

Appellant  turned  to  other  matters  for  a  short  period 
and  then  returned  to  the  subject  of  wire-tapping,  ask- 
ing "Prior  to  the  deportation  j)roceedings  which  were 
tried  in  1939  before  Dean  M.  Landis,  did  you  person- 
ally have  anything  to  do  with  installing  a  wire-tap- 
ping dcAdce  in  Harry  Bridges'  room  in  the  Hotel  Mult- 
nomah in  Portland?"  Objection  was  sustained  and 
appellant  inquired  "Did  you  personally  in  the  year 
1941  have  any  part,  or  did  you  participate  in  any  wire- 
tapping of  a  telephone  in  Harry  Bridges'  room  in  the 
hotel  in  New  York  City?"  Ol^jection  was  again  sus- 
tained and  appellant  followed  by  asking  "Did  you 
personally  have  any  contact  with  any  persons,  em- 
ployees of  the  United  States  Government  engaged  in 
tapping  of  telephone  wires  of  Harry  Bridges  in  a 
hotel  in  New  York  in  1941?"  (Tr.  749-750.) 

Later,  on  recross-examination  of  the  same  witness  ap- 
pellant again  sought  to  examine  the  witness  with  refer- 
ence to  his  knowledge  of  the  opinion  of  the  Supreme 
Court  in  Bridges  v.  Wixon  and  the  opinion  of  Landis 
in  the  1939  deportation  proceedings  of  Harry  Bridges, 
stating  that  he  wished  to  accomplisli  this  by  reading 
selected  portions  of  those  opinions  to  the  witness  and 
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inquiring  whether  he  had  read  those  parts.  (Tr.  753- 
757.)  The  jury  was  dismissed  for  the  day  shortly 
afterward  (Tr.  769)  and  there  followed  a  brief  col- 
loquy which  has  been  set  forth  above  in  part  (a). 
(Tr.  772.) 


ARGUMENT. 

Appellant  was  adjudged  guilty  of  contempt  because 
his  conduct  was  such  as  to  disrupt  the  orderly  proc- 
esses of  the  law  and  prevent  the  due  and  proper  ad- 
ministration of  justice.^  Shortly  after  the  foundation 
of  this  republic  the  Supreme  Court  decided  "that 
courts  of  justice  are  universally  acknowledged  to  be 
vested,  by  their  very  creation,  with  the  power  to  im- 
pose silence,  respect,  and  decorum,  in  their  presence, 
and  submission  to  their  lawful  mandates,  and,  as  a 
corollary  to  this  proposition,  to  preserve  themselves 
and  their  officers  from  the  approach  and  insults  of 
pollution."  Anderson  v.  Dunn,  6  Wheat.  204,  227. 
Thus  the  j^ower  to  punish  for  contempt  is  inherent  in 
all  courts  since  the  existence  of  such  power  is  essen- 
tial for  the  preservation  of  order  in  judicial  proceed- 
ings and  federal  courts  have  been  invested  with  such 
jurisdiction  since  the  moment  of  their  creation. 
IJyiited  States  v.  Hudson,  7  Cranch  32,  11  U.S.  21: 
Ex  Parte  Robinson,  86  U.S.  505,  510. 

Appellant  has  been  adjudged  guilty  of  contempt  be- 
cause he  consistently  and  wilfully  embarked  upon  a 
course  of  conduct  which  denied  the  authority  of  the 

*Tr.  773-775. 
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United  States  District  Court — which  authority  must 
be  vigorously  preserved  if  the  Coui-t  is  to  function 
free  from  disruption  and  with  public  confidence  in  the 
unhampered  administration  of  justice. 


I. 

THE  POWER  TO  PUNISH  APPELLANT  SUMMARILY  FOR  HIS 
MISCONDUCT  IN  OPEN  COURT  IN  THE  PRESENCE  OF  THE 
JUDGE  CONTINUED  ON  THE  MORNING  OF  NOVEMBER  22, 
1949. 

Appellant  contends  that,  because  the  contempt  pro- 
ceedings were  not  set  in  motion  until  the  morning 
after  the  last  of  the  acts  of  misconduct  occurred,  the 
Court  lacked  jurisdiction  to  punish  summarily  under 
Rule  42(a)  F.R.  Crim.  P.  He  argues  that  the  power 
to  proceed  summarily  is  limited  solely  to  situation 
where  immediate  action  is  necessary  to  protect  the 
Court's  official  dignity  and  that  in  the  instant  case 
the  Court's  action  was  taken  to  prevent  future  dis- 
ruption of  the  judicial  process.  (Br.  pp.  62-66.) 

A.    The  practical  problem. 

Where,  as  here,  the  acts  of  contempt  interfere  with 
the  Court's  duty  of  conducting  a  trial  in  an  impai^tial 
and  orderly  manner,  the  judge  is  confronted  with  the 
necessity  of  enforcing  discipline  without  undue  delaj^ 
to  the  proceedings  at  hand.  The  rights  of  the  litigants 
are  involved  and  they  should  not  be  harmed  by  the 
capricious  acts  of  the  contemnor.  If  it  were  neces- 
sary to  proceed  against  appellant  in  the  manner  de- 
scribed in  Rule  -i2(b)  F.R.  Crim.  P.,  the  trial  of  the 
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cause  would  be  interrupted  for  a  considerable  period 
with  attendant  inconvenience  and  expense  to  the  mem- 
bers of  the  jury,  witnesses,  defendant,  prosecution, 
and  the  Coui-t,  because  under  that  section  it  would  be 
necessary  to  refer  the  matter  to  another  judge,  give 
the  contenuior  notice  of  the  charges,  hold  a  hearing, 
await  a  decision  and  possibly  an  appeal  therefrom.  In 
as  much  as  the  Court  had  complete  knowledge  of  all 
the  facts  involved,  such  a  delay  would  serve  no  useful 
judicial  purpose  and  would  only  further  impair  the 
administration  of  justice.  That  such  considerations 
were  here  involved  is  apparent  fi-om  the  record,  which 
shows  that  after  mature  reflection  the  Court  reluc- 
tantly stayed  execution  of  its  sentence  and  permitted 
appellant  to  continue  as  counsel  in  the  case  rather 
than  to  delay  the  trial  for  several  days  or  weeks  and 
require  the  defendant  Bridges  to  proceed  mth  an  at- 
torney who  might  be  unfamiliar  with  the  facts  in  the 
case. 

It  is  submitted  that  this  very  situation,  affecting  as 
it  does,  not  only  the  power  and  dignity  of  the  Court 
but  the  rights  and  interests  of  persons  other  than  the 
contemnor,  is  one  of  the  compelling  reasons  permitting 
the  imposition  of  summar)^  pimishment  where  the 
Court  has  personally  witnessed  the  contemptuous  acts 
committed  in  open  court.  The  summary  power  exists 
for  the  purpose  of  enforcing  obedience  and  decorum 
without  undue  interruption  to  the  business  pending 
before  the  Court.  In  re  Cary,  165  Minn.  203,  206  N.WJ 
402. 
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B.    The  Contempt  Statutes  and  Federal  Rules  of  Criminal  Pro- 
cedure. 

The  powor  of  a  Court  to  iDimish  summanly  stems 
from  Section  401,  Title  18,  United  States  Code,'  which 
provides : 

A  court  of  the  United  States  shall  have  power 
to  punish  by  fine  or  imprtsonment,  at  its  discre- 
tion, such  contempt  of  its  authority  and  none 
other,  as, 

(1)  Misbeha\T.or  of  any  person  in  its  presence 
or  so  near  thereto  as  to  obstruct  the  administra- 
tion of  justice; 

(2)  Misbehavior  of  any  of  its  officers  in  their 
of&cial  transactions ; 

(3)  Disobedience  or  resistance  to  its  lawful 
writ,  process,  order,  rule,  decree,  or  command. 

It  will  be  perceived  that  the  foregoing  section  does 
not  prescribe  the  procedure  under  which  the  power 
shall  be  exercised.  Section  402,  Title  18,  United  States 
Code,  after  setting  forth  the  procedure  with  respect  to 
indirect  contempts  specifically  states  that  such  pro- 
cedure shall  have  no  application  in  cases  of  misbe- 
havior, as  in  the  instant  case,  in  the  presence  of  the 
Court.  Such  contempt  said  Congress  ''may  be  pun- 
ished in  conformity  to  the  prevailing  usages  at  law." 

The  Federal  Rules  of  Criminal  Procedure  promul- 
:  gated  by  the  Supreme  Court  and  approved  by  the 
I  Congress  contain  a  statement  of  the  general  procedure 

'^This  section  was  derived  from  the  Act  of  Mar.  2,  1831  (4  Stal. 
487).   The  history  of  the  statute  is  summarized  in  Nye  v.  U.S.,  313 
1  U.S.  33,  45-48. 
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to  be  followed  in  cases  of  direct  contempt.  Rule  42(a) 
permits  summary  punishment  of  a  criminal  contempt 
''if  the  judge  certifies  that  he  saw  or  heard  the  con- 
duct constituting  the  contempt  and  that  it  was  com- 
mitted in  the  actual  presence  of  the  Court."  The  Ad- 
visory Committee's  note  to  Rule  42(a)  does  not  say, 
as  appellant  contends  (Br.  p.  63),  that  it  was  in- 
tended to  follow  the  suggestions  in  Cooke  v.  U.  S.,  267 
U.S.  517,  but  merely  state  that  the  rule  ''is  substan- 
tially a  restatement  of  existing  law"  and  cite  Ex  parte 
Terry,  128  U.S.  289  and  the  Cooke  case. 

It  is  significant  that  neither  the  statute  nor  Rule 
42(a)  contains  a  specific  limitation  as  to  the  time  in 
which  a  Court  may  act  summarily  to  punish  a  con- 
tempt. Since  the  rule  is  but  a  restatement  of  existing 
law  it  is  reasonable  to  suppose  that  if  the  Court  was 
of  the  opinion  that  the  existing-  judicial  j^recedents 
limited  the  exercise  of  the  power  as  to  time  or  situa- 
tions where  instant  action  was  a  necessity  it  would 
have  so  stated  in  the  rule. 

C.    The  decided  cases. 

The  decided  cases  make  it  clear  that  the  sine  qua 
non  of  the  power  to  punish  summarily  is  the  fact  that 
the  misbehavior  giving  rise  to  the  punishment  was 
committed  in  the  face  of  the  Court  and  that  jui'isdic- 
tion  over  the  offender  attaches  at  the  instant  the  con- 
tempt is  committed.  It  is  the  personal  Avitnessing  of 
the  contemptuous  conduct  which  gives  rise  to  sum- 
mary jui*isdiction.  Ex  parte  Terry,  128  U.S.  289 
makes  this  clear.   The  Court  there  said,  p.  311 : 
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Jurisdiction  of  the  person  of  the  petitioner  at- 
tached instantly  upon  the  contempt  being  com- 
mitted in  the  presence  of  the  court.  That  jurisdic- 
tion was  neither  surrendered  nor  lost  by  delay  on 
the  pai-t  of  the  Circuit  Court  in  exercising  its 
power  to  proceed,  without  notice  and  proof,  and 
upon  its  own  view  of  what  occurred  to  immediate 
pmiishment. 

In  Cooke  v.  U.  S.,  267  U.S.  517,  the  Supreme  Court 
again  recognized  the  difference  between  contempts 
committed  in  open  Court  and  there  obsein'ed  by  the 
Court  itself  and  contemptuous  acts  coimnitted  nearby 
which  were  not  heard  or  seen  by  the  judge.  In  speak- 
ing of  the  former  it  said,  p.  534: 

To  preserve  order  in  the  Court  for  the  proper 
conduct  of  business,  the  Court  must  act  instantly 
to  suppress  disturbances  or  violence  or  physical 
obstruction  or  disrespect  to  the  Court  when  oc- 
curring in  open  Coui*t.  There  is  no  need  of  evi- 
dence or  assistance  of  counsel  before  punishment 
because  the  Couii:  has  seen  the  offense.  Such  sum- 
mary vindication  of  the  Court's  dignity  and  au- 
thority is  necessary.  It  has  always  been  so  at 
common  law  and  the  punishment  imposed  is  due 
process  of  law.  Such  a  case  had  great  considera- 
tion in  Ex  parte  Terry,  128  U.S.  289.  It  was  there 
held  that  a  court  of  the  United  States  upon  the 
commis^sion  of  a  contem])t  in  open  court  might 
upon  its  own  knowledge  of  the  facts  without  fur- 
ther proof,  \\dthout  issue  or  trial  and  without 
hearing  an  explanation  of  the  motives  of  the  of- 
fender, immediately  proceed  to  determine  whether 
the  facts  justified  ])unishment  and  to  inflict  such 
punishment  as  was  fitting  under  the  law. 
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It  should  be  noted  that  in  the  Cooke  case  the  acts 
constituting  the  contempt  were  not  committed  in  the 
face  of  the  Court  and  that  the  Court  decided  that  un- 
der such  circumstances  imposition  of  summary  j)unish- 
ment  was  improper. 

This  Court  has  previously  decided  in  a  case  similar 
to  the  one  at  })ar  that  the  trial  Court  may  inflict  sum- 
mary punishment  for  direct  contempt  the  day  follow- 
ing the  commission  of  the  contemptuous  act.  In  re 
Maury,  205  Fed.  626,  631,  (C.A.  9).  There  the  act  was 
committed  during  the  course  of  the  opening  statement 
to  the  jury,  at  which  time  Maury  was  admonished  by 
the  Court,  but  the  plaintiff  in  error  was  not  called  be- 
fore the  Court  and  fined  until  the  jury  retired.  This 
occurred  on  the  afternoon  of  the  next  day.  The  Court 
referred  to  the  language  appearing  in  Ex  parte  Terry, 
and  said,  p.  632 : 

We  are  of  the  opinion  that  the  iTile  laid  down 
in  the  case  of  Terry  is  entirely  applica])le  to  the 
case  before  this  Court.  Obviously  there  can  be 
no  distinction  l^etween  dela^ying  until  the  next  day 
before  making  an  order  adjudging  an  offender 
guilty  of  contempt  of  court;  jurisdiction  of  the 
person  of  the  offender  having  attached  instantly 
upon  the  contempt  having  been  committed  in  the 
presence  of  the  court.  (Italics  supplied) 

California  State  Courts  have  adhered  to  this  view, 
In  re  Grossman,  109  Cal.  App.  625,  ^31-632;  293  Pac. 
683,  685-686;  as  have  Washington,  /;/  re  Willis,  94 
Wash.  180,  184-185;  162  Pac.  38,  39-40;  Minnesota, 
In  re  Gary,  165  Minn.  203,  206  N.W.  402;  and  Con- 
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necticut,  MidcUehrook  v.  State,  43  Conn.  257.  The  lat- 
ter case  was  quoted  at  length  with  approval  by  the 
Supreme  Court  in  the  Terry  case,  (see  128  U.S.  at  p. 
312). 

Within  the  past  eight  years  the  ('ourt  of  Appeals 
for  the  8th  Circuit  has  adopted  the  rule  of  the  Maury 
case,  stating  that  jurisdiction  to  punish  for  direct  con- 
tempt continues  until  the  trial  of  the  suit  is  tei-mi- 
nated.  0' 31  alley  v.  U.  S.,  128  Fed.  676,  684,  (C.A.  8), 
reversed  on  another  ground  sub.  nom.  Pendergast  v. 
U.  S.,  317  U.S.  412.'^  Punishment  of  direct  contempts 
by  summary  proceedings  at  a  time  not  immediately 
subsequent  to  the  commission  of  the  misconduct  has 
been  approved  by  other  Courts  without  discussion  of 
the  question  involved  here.  U.  S.  v.  Hall,  176  F.  (2d) 
163;  White  v.  George,  195  Ga.  465,  24  S.E.  (2d)  787; 
Coons  V.  State,  191  Ind.  580,  134  N.E.  194;  Ex  parte 
Murray,  54  Okla.  Cr.  437,  23  P.  (2d)  220;  Curran  v. 
Supreme  Court,  72  Cal.  App.  258,  236  Pac.  975.  See 
''Contempt"  by  Edw.  M.  Dangel,  §208,  p.  100. 

In  re  Oliver,  333  U.S.  257,  cited  by  appellant  in  sup- 
port of  his  contentions  (Br.  p.  64),  like  the  Cooke 
case,  involved  a  situation  in  which  the  Court  could 
have  no  knowledge  that  petitioner's  acts  were  con- 

«The  Court  of  Appeals  regarded  the  facts  as  presenting-  an  in- 
stance of  direct  contempt  and  applied  the  principle  of  the  Maury 
and  Canj  eases.  However,  the  Sujjreme  Court  considered  it  to  be  a 
case  of  indirect  contempt  and  subject  to  the  statute  of  limitations. 
The  Court  pointed  out  that  the  (|uestion  of  whether  summary  i)un- 
ishment  for  direct  contempt  couUl  be  imposed  "at  a  subsequent 
term,  or  a  subsequent  day  of  tiic  same  term."  was  a  "i)roblem 
peculiar  to  direct  contempts  in  the  face  of  the  Court"  317  US  at 
p.  419. 
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temptuoiis  without  other  testimony  to  show  that  he 
had  given   untruthful   answers   to   certain   questions. 
The  Court  there  endorsed  the  decision  of  the  Terry 
case  as  to  power  to  punish  summarily  saying,  j).  275: 
The  narrow  exceptioii  to  these  due  process  re- 
quirements incUides  only  charges  of  misconduct, 
in  open  court,  in  the  presence  of  the  judge,  which 
disturbs  the  court's  business,  where  all  the  essen- 
tial elements  of  the  misconduct  are  under  the  eye 
of  the  coui*t,  are  actually  observed  by  the  court, 
and  where  immediate  punishment  is  essential  to   | 
prevent  ^'demoralization  of  the  court's  authority" 
before  the  public. 

Thus  the  rationale  of  the  decided  cases  is  that  juris- 
diction attaches  at  the  moment  of  the  commission  of  |i 
the  direct  contempt  and  that  punishment  may  be  in- 
flicted summarily  because  the  Court  having  observed  jj 
the  misconduct  has   judicial   knowledge   of   the   fact    : 
and  the  circumstances  surrounding  it.   In  vieAv  of  this  h 
state  of  things  there  is  no  necessity  for  a  hearing  to  i; 
determine  facts.    This  being  so,  it  necessarily  follows  '' 
that  it  matters  not  whether  the  Ooui*t  acts  instanth 
or  awaits  a  more  propitious  time  at  which  to   act. 
Where,  as  here,  the  contempt  occurs  during  the  course 
of  a  lawsuit  involving  the  rights  of  parties  other  than 
the  contemnor,  jurisdiction  continues  so  long  as  may 
be  reasonably  necessary  to  afford  the  Coui't  an  oppor- 
tunity to  vindicate  its  authority  and  the  trial  judge 
may  in  his  wisdom  for  reasons  of  justice  to  the  parties 
lay  the  matter  of  the  contempt  aside  until  an  appro-  ' 
priate  moment.   In  re  Gary,  (supra). 
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This  action  is  in  no  way  detrimental  to  the  person 
who  is  in  contempt.  He  is  no  worse  off  than  he  would 
be  had  the  contempt  been  punished  at  the  instant  it 
occurred.  And  a  cooling  period  having  been  provided, 
he  may  be  in  an  infinitely  better  position.  The  Su- 
preme Court  has  recognized  that  the  Courts  must  act 
with  caution  to  assure  that  their  acts  are  not  arbi- 
trary or  oppressive.  In  Cooke  v.  IT.  S.,  supra,  the 
Court  said,  p.  539: 

The  power  of  contempt  which  a  judge  must 
have  and  exercise  in  protecting  the  due  and  or- 
derly administration  of  justice  and  in  maintain- 
ing the  authority  and  dignit}^  of  the  Court  is  most 
important  and  indispensable.  But  its  exercise  is 
a  delicate  one  and  care  is  needed  to  avoid  arhi- 
trary  or  opiwessive  conclusions.  (Italics  supplied) 

Dealing  as  he  was  with  a  course  of  misconduct  cov- 
ering several  days  the  trial  judge  exercised  great  re- 
straint in  this  matter.  He  took  to  his  chambers  and 
vstudied  the  cold  record  until  early  morning.  (Tr.  774.) 
After  this  pei'iod  of  detached  study  he  was  convinced 
that  his  earlier  judgment  had  been  correct  and  the 
very  next  morning  advised  the  appellant  that  he  was 
adjudged  guilty  of  contempt.  At  that  time  he  related 
1  the  conduct  and  acts  which  gave  rise  to  that  adjudi- 
cation. 

Moreover,  appellant  was  afforded  an  oppoi-tunity 

I  before  sentence  was  imposed,  to  make  an  objection  to 

the  Court's  action  (Tr.  810-811)  and  used  this  oppor- 

1  tunity  to  launch  upon  a  scurrilous  and  vile   attack 

;  upon  the  judge  personally,  charging  liini  with  beinu' 
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biased,  prejudiced  and  vindictive  toward  the  appellant 
personally  (Tr.  810-817,  838-847),  although  appellant 
had  not  seen  fit  to  file  an  affidavit  of  bias  and  preju- 
dice on  behalf  of  his  client  prior  to  that  time. 

It  is  clear  that  the  acts  of  contempt  for  which  ap- 
pellant was  punished  were  committed  in  the  face  of 
the  Court,  were  seen  and  heard  by  it,  were  properly 
certified  by  the  judge  in  conformity  with  Rule  42(a) 
F.R.  Crim.  P.  (R.  51-68),  and  were  found  by  the 
judge  to  be  an  attempt  to  impair  the  effectiveness  of 
the  Court  as  an  instrument  of  the  judicial  ])rocess. 
(Tr.  773-774.)  Jurisdiction  attached  at  the  moment 
these  acts  were  committed  and  power  to  punish  sum- 
marily continued  in  the  Court  on  November  22,  1949. 


II. 

THE  ACTIONS  OF  APPELLANT  WERE  SO  REPREHENSIBLE 
AS  TO  CONSTITUTE  CONTEMPT. 

A.    Appellant 's  misbehavior  must  be  considered  as  a  whole. 

Appellant  was  judged  to  he  in  contempt  because 
of  a  series  of  acts  of  misbehavior,  which  were  so  repre- 
hensible that  they  were  obstructing  and  hindering  the; 
Court  in  the  administration  of  justice,  and,  if  con- 
tinued, would  have  been  likely  seriously  to  impair  the 
authority  of  the  Court  and  prevent  the  orderly  ad- 
ministration of  justice.  Despite  appellant's  assertion 
that  he  w^as  found  to  be  in  contem])t  solely  on  the 
ground  that  his  misconduct,  if  continued,  might  dis- 
rupt the  Court  in  the  future  (Br.  pp.  8,  63,  65),  the 
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Court  specifically  found  that  appellant  '''by  his  studied, 
persistent  and  inflammatory  course  of  conduct  in 
flouting  the  authority  and  orders  of  the  Court  has  at- 
tempted to  impair  the  effectiveness  of  this  Court  as 
an  instrument  of  the  judicial  process.  That  he  was 
wilfully  attempting  to  evade  the  rulings  and  orders  of 
the  Court  is  manifest  from  the  record  of  the  proceed- 
ings of  the  trial,  all  of  which  occurred  in  my  pres- 
ence." (Tr.  773-774.) 

Thus  the  question  is  not  whether  appellant  was  cor- 
rect in  his  theory  of  the  defense  or  whether  the  Court 
was  correct  in  its  various  rulings  pei'taining  to  prior 
administrative  proceedings,  conspiracy  to  destroy 
Bridges,  or  mre-tapping  incidents.  It  is  whether  the 
appellant  embarked  upon  the  course  of  conduct  de- 
scribed by  the  Court. 

The  aggravated  nature  of  appellant's  misconduct 
can  be  appreciated  only  by  viewing  it  as  a  whole,  since 
each  act  of  misbehavior  was  part  and  parcel  of  an 
overall  design  or  scheme  to  thwart  the  Court  in  its 
judicial  processes.  That  a  contemnor's  misconduct  may 
be  viewed  as  a  unit  rather  than  as  separate  isolated 
acts  is  apparent  from  the  decision  of  the  Supreme 
Court  in  (lark  v.  V.  S,,  289  U.S.  1."  There  the  defend- 
ant was  convicted  of  a  criminal  contempt  to  obstruct 
justice  by  knowingly  giving  false  answers  to  ques- 
tions affecting  her  qualifications  as  a  juror.  TIk^  Court 


'Inasmuch  a.s  the  false  character  of  the  answers  was  not  a  fact 
I  .iudieially  known  to  the  Court,  the  offense  was  tried  in  the  manner 
':  now  pi'ovided  in  Rule  42(b)  F.R.  Grim.  P.  and  proof  was  had  con- 
i  cerning  falsily  of  the  answers. 
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proceeded  on  the  theory  that  the  defendant's  answers 
on  voir  dire  examination  were  wilfully  and  corruptly 
false  and  that  the  effect  of  sucli  misconduct  was  to 
hinder  and  obstruct  the  trial.  The  Court,  in  an 
unanimous  opinion,  said,  p.  12: 

The  petitioner  blurs  the  picture  when  she  splits 
her  misconduct  into  parts,  as  if  each  were  a  sep- 
arate wrong  to  be  separately  punished.  What  is 
punished  is  misconceived  unless  conceived  of  as  a 
miit,  the  abuse  of  an  official  relation  by  conceal- 
ment and  deceit.  Some  of  her  acts  or  none  of  them 
may  be  punishable  as  crimes.  The  result  is  all  one 
as  to  her  responsibility  here  and  now.  She  has 
trifled  with  the  Couii:  of  which  she  was  a  pai't,  and 
made  its  processes  a  mockery.  This  is  contempt, 
whatever  it  may  be  besides. 

The  same  theory  underlies  U.  S.  v.  Mine  Workers^ 
330  U.S.  258,  a  case  involving  conviction  for  a  single 
contempt  stemming  from  a  continued  misconduct  in 
disobeying  an  order  of  the  Court  for  fifteen  days.  See 
also  U.  S.  V.  SMpp,  203  U.S.  563,  572.  The  same  doc^ 
trine  has  been  adopted  by  the  Supreme  Judicial  Court 
of  Massachusetts  in  Alhano  v.  Commonwealth,  315 
Mass.  531,  535,  53  N.E.  (2d)  690,  692,  which  involved 
a  series  of  acts  of  misconduct  in  open  court  and  Ber-  j 
landi  v.  Commonwealth,  314  Mass.  424,  439-442,  445- 
459;  50  N.E.  (2d)  210,  220-221,  228-230,  which  dealt 
with  a  course  of  misconduct  in  the  presence  of  the 
Court  but  not  in  open  court. 

Nothing  in  the  contempt  statute  nor  in  the  decided 
cases  militates  against  the  theory  adopted  by  the  trial 
Court.  Appellant  does  not  appear  to  challenge  it  al- 
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though  his  argument  is  confined  to  the  defending  the 
propriety  of  his  individual  actions. 

B.  This  Court  may  rely  upon  the  trial  Court's  certificate  as  to 
the  description  of  appellant's  demeanor  and  manner  during 
the  trial. 

In  dealing  mth  a  subject  such  as  contempt  this 
Court  is  entitled  to  take  into  consideration  that  a 
printed  record  of  the  proceedings  cannot  convey  a 
complete  description  of  the  courtroom  atmosphere, 
nor  of  the  physical  actions,  timing,  gestures  and  voice 
inflection  of  appellant  which  are  apparent  not  only 
to  the  Court  but  to  the  jury,  counsel  and  spectators. 
These  are  important  factors  in  determining  the  effect 
and  intent  of  language  and  the  appellate  courts  are 
entitled  to  rely  upon  the  certification  of  the  presiding 
judge  with  respect  to  such  matters.  Fisher  v.  Pace, 
336  U.S.  155,  161;  U.  S.  v.  Bollenhach,  125  F.  (2d) 
458. 

What  has  the  trial  judge  said  concerning  such  mat- 
ters? He  has  certified  that  ajjpellant  ''was  not  making 
an  opening  statement  in  any  judicial  sense,  but  was 
using  it  as  a  medium  and  sounding  board  for  dragging 
in  before  the  jury  irrelevant,  incompetent  and  in- 
flammatory matter  with  the  studied  and  avowed  pur- 
pose of  prejudicing  the  prosecution  in  the  light  of 
events,  incidents  and  characters  having  no  jilace  in  the 
proceeding  before  the  jury".  (Tr.  776.)  This  was  not 
a  characterization  later  indulged  in  by  the  Court  to 
bolster  its  judgment,  for  the  judge  had  found  it  neces- 
|sary  to  so  advise  the  appellant  during  the  <)|)ening 
statement  in  almost  the  same  words.  (Tr.  778-779  re- 
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f erring  to  Tr.  567.)  He  refers  to  a  time  during  the 
opening  statement  when  it  was  necessary  to  tell  ap- 
pellant you  are  ''creating  an  atmospheric  quantity  at 
this  stage  designed  to  prejudice  and  inflame  the  jury 
in  connection  with  any  sage,  considered  judgment 
they  may  have  on  the  evidentiary  matters".  (Tr.  777 
referring  to  Tr.  558.)  That  appellant's  attitude  and 
misbehavior  was  physically  wearing  upon  the  judge 
is  apparent  from  the  record  and  indicative  of  tlie  at- 
mosphere deliberately  created  by  appellant  (Tr.  789 
I'ef erring  to  Tr.  568.)  At  that  point  the  Coui't  found  it 
necessary  to  say  "I  admonish  this  jury  categorically, 
unequivocally,  with  every  bit  of  vigor  I  have — which 
vigor  is  expending  itself  in  the  colloquif  ivith  ifoti — 
that  you  are  not  to  read  the  newspapers  (addressing 
the  jury)  mider  any  conditions."  At  one  point  in  the 
certificate  the  Court  specifically  refers  to  the  strain  in 
the  courtroom  and  says  "the  Court's  patience  was  be^ 
ing  exacted".  (Tr.  790.)  (Italics  supplied.) 

As  to  Mr.  Hallinan's  'behavior  in  cross-examining 
the  witness  Gamer  the  Court  has  certified  that  on  one 
point  ''***!  had  reached  or  Avas  about  to  reach  thej 
extreme  ends  of  my  patience".  (Tr.  799- A.)  In  re- 
ferring to  appellant's  continued  questioning  concern- 
ing wire-tapping  in  violation  of  the  Court's  repeated 
rulings  that  such  questions  were  improper  the  Court 
describes  his  manner  of  examination.  "Mr.  Hallinan 
pounding  through  again"  (Tr.  800);  "Mr.  Hallinan 
driving  through  notwithstanding  the  objections  andj 
the  rulings  of  the  Court".  (Tr.  801.)  The  Court  stated! 
succinctly  but  clearly  in  the  certificate  the  reasons  it 
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believed  appellant's  questioning  of  Garner  was  not  in 
good  faitli  and  said,  '^The  questions,  the  manner,  the 
deportment  and  the  decorum  represented,  in  the  opin- 
ion of  the  Court,  a  studied  plan  to  destroy  in  advance 
the  effectiveness  and  the  asserted  truthfulness  of  the 
witness  placed  upon  the  stand  by  the  bland  assertion 
that  somewhere,  sometime,  he  might  have  been  associ- 
ated with  an  alleged  conspiracy,  which,  of  course,  Mr. 
Hallinan  has  referred  to  as  somewhat  fantastic".  (Tr. 
803.)  (Italics  supplied.)  Again  appellant's  behavior 
is  described  by  the  man  best  qualified  to  observe  im- 
partially, ''Notwithstanding  that  he  again  questioned 
Mr.  Garner,  driving  him  now,  in  the  vernacular,  with 
rights  and  lefts,  tiying  to  destroy  him,  to  beat  him  to 
the  ground,  beat  him  over  the  head,  stab  him  in  the 
back".  (Tr.  805-806.)« 

These  certifications  of  the  trial  judge,  whose  sworn 
duty  it  is  to  be  impartial,  afford  an  insight  to  the 
tense  courtroom  atmosphere,  the  deliberate  strain 
upon  the  judge  engendered  by  appellant's  beha\aoi* 
and  his  persistent,  hard  driving,  pounding  manner  in 
seeking  to  implant  in  the  jury's  mind  the  idea  that 
certain  facts  prejudicial  to  the  prosecution  were  true 
even  though  the  Court  had  ruled  those  matters  to  l)e 
jincompetent  and  irrelevant. 

r 
I 


I  *A]l  transcript  references  in  this  and  the  preceding  paragrapli 
lare  to  tliat  part  of  the  transcript  which  was  incorporated  into  the 
.Court's  certificate  by  reference  therein. 
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C.    The  means  by  which  appellant  sought  to  frustrate  the  Court 
in  its  administration  of  justice. 

On  the  afternoon  of  November  17,  1949,  the  Court 
undertook  to  delimit  the  scope  of  permissible  open- 
ing statement  by  the  appellant.  At  that  time  appellant 
had  been  speaking*  for  some  time  and  the  tenor  and 
course  of  his  statement  had  heen  revealed.  Both  appel- 
lant and  opposing-  counsel  made  their  views  kno\NTi  to 
the  Ooui*t,  and  the  Court  expressed  its  views  to  ap- 
pellant. In  this  respect  the  Court  ruled:  (1)  that  the 
earlier  deportation  issues  were  in  no  wise  determi- 
native of  the  issue  at  bar  (Tr.  513,  516,  531);  (2) 
that  Bridges'  influence  on  the  waterfront  did  not  af- 
fect the  ultimate  issue  at  bar  (Tr.  516)  ;  (3)  that  to 
go  into  the  warfare  on  the  waterfront  was  inflamma- 
tory and  improper  (Tr.  516-517)  ;  (4)  that  matters 
pertaining  to  waterfront  problems,  trade  union  prob- 
lems, employer-employee  relationships  were  far  di- 
vorced from  the  indictment  (Tr.  526-527) ;  (5)  that 
characterization  of  all  prospective  witnesses  as  mem- 
bers of  a  conspiracy  to  destroy  Bridges  was  pure  spec- 
ulation and  inflaimnatory  and  prejudicial.  (Tr.  528- 
529,  534-535.) 

The  Court  consistently  adhered  to  the  foregoing 
rulings  and  reiterated  them  during  the  following  days 
of  the  trial. 

Appellant's  conduct  on  Friday,  November  IS,  and 
Monday,  November  22,  is  indicative  of  an  intent  to  ob- 
struct the  Court  in  its  administration  of  justice,  and 
if  permitted  to  continue  might  })e  reasonably  expected 
to  so  undei'mine  the  authoritv  of  the  Court  as  to  make 
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it  impossible  to  maintain  order  and  direct  the  trial  in 
the  proper  legal  channels.  It  is  not  necessary  for  ap- 
pellant's conduct  to  have  caused  a  complete  break- 
down of  the  Court  process  at  any  point;  it  is  suffi- 
cient if  it  had  a  tendency  to  obsti^uct.  Conley  v.  United 
suites,  59  F.  (2d)  929  (C.A.  8);  Froelich  v.  United 
States,  33  F.  (2d)  660  (C.A.  8). 

The  record  discloses  that  appellant  set  out  to  use 
the  opening  statement  as  a  means  of  placing  before 
the  jury   certain   historical   facts   pertaining   to  the 
labor  movement  on  the  west  coast  and  Hawaii,  union 
warfare   and    labor   troubles   of   the   longshoremen's 
union,  prior  accusations  against  Bridges,  previous  de- 
portation proceedings,  and  alleged  wire-tapping  activ- 
ities of  govei-nment  agents,  although  the  Court  ruled 
that  all  those  matters  had  no  relevancy  to  the  issue 
involved  in  the  criminal  case  on  trial.  In  addition  ap- 
pellant sought  to  attack  the  characters  of  persons  he 
thought  might  later  become  witnesses  and  to  convert 
the  statement  into  an  argument  on  behalf  of  his  client. 
He  adhered  to  this  means  of  attack  after  the  Court 
had  fully  explained  its  position  on  the  evening  of 
November  17.  His  discourse  went  far  beyond  all  rea- 
sonable bounds  of  an  opening  statement  and  was  cal- 
culated to  render  the  jury  impotent  as  an  impartial 
body  whose  sworn  duty  it  is  to  receive  evidence  to  the 
bitter  end  with  an  open,  unbiased  mind.   His  reitera- 
tion of  the  foregoing  matters  despite  continued  o*bjec- 
tion  and  endless  admonition  by  the  judge  constituted 
defiance  of  the  rulings  and  authority  of  the  Court. 
This  conduct  alone  would  have  justified  the  Court  to 
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interrupt  the  trial  and  punish  appellant  on  Friday. 
See'Jones  v.  U.  S.,  151  F.  (2d)  289,  290;  (app.  D.C.). 
See  Williams  v.  State,  19  Okla.  Cr.  307,  199  P.  400, 
405. 

The  record  discloses  that  because  of  that  defiance 
the  Court  was  unable  to  proceed  with  dignity  and 
decorum,  since  it  was  required  frequently  to  interrupt 
appellant,  admonish  him,  and  caution  the  jury  about 
the  matters  to  which  he  had  referred.  Here  was  a  de- 
liberate, studied  disregard  of  the  Court's  rulings  on 
the  very  issues  involved  in  the  case,  and  an  attempt  to 
prejudice  the  jury  at  the  outset  of  the  litigation.  Here, 
as  in  Pierce  v.  United  States,  86  F.  (2d)  949,  953 
(C.A.  6)  : 

We  are  not  here  so  much  concerned  with  improper 
argument  springing  from  the  heat  and  enthusi- 
asm of  advocacy,  as  we  are  with  what  appears  to 
have  been  a  studied  effort  to  inject  into  the  case; 
irrelevant  and  prejudicial  matter  for  the  ])ui*pose 
of  influencing  the  verdict,  and  its  continued  repe- 
tition after  adverse  rulings.  Indulgence  was  de-' 
signed  rather  than  inadvertent,  and  an  impi'oper 
purpose  its  only  explanation. 

Perhaps  because  he  had  partiall}^  succeeded  in  his; 
endeavor  on  Friday,  appellant  continued  the  same 
tactics  on  Monday  wTLth  increased  vigor  and  with  bold 
disregard  for  the  Court's  decision  as  to  the  limits  of 
cross-examination.  He  again  took  up  his  cry  of 
the  past  Friday  and  sought  to  cross-examine  the  wit- 
ness, not  only  about  matters  which  the  Court  had  con- 
sistently ruled  as  being  immaterial  and  irrelevant  tc 
the  issue  of  his  client's  guilt  or  innocence,  but  alsc 
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as  to  matters  concerning  which  the  witness  could  not 
possibly  have  had  any  personal  knowledge.  His  ques- 
tions were  so  framed  as  to  give  the  jury  the  impres- 
sion that  certain  facts  existed  and  referred  to  matters 
not  in  evidence  and  not  capable  of  proof  under  the 
Court's  rulings  on  the  issues.  This  unworthy  effort  to 
get  before  the  jury  facts  which  the  trial  Court  ruled 
should  not  'be  received  in  evidence  at  that  time  was  an 
act  of  insubordination  and  a  violation  of  appellant's 
duty  to  beliave  with  good  fidelity  to  the  Court.  Cf.  In 
re  Schofield,  362  Pa.  201,  66  A  (2d)  675. 

Moreover,  appellant  continued  his  examination  in 
the  very  teeth  of  the  Court's  rulings.  Although  th(^ 
Court  had  consistently  ruled  that  the  fact  of  wire- 
tapping on  past  occasions  had  no  bearing  on  the  issues 
involved  and  that  cross-examination  as  to  such  epi- 
sodes far  removed  from  the  period  of  time  involved  by 
the  witness'  testimony  was  not  permissible,  and  had 
found  it  necessary  to  admonish  aj)pellant  that  his 
^questions  constituted  an  attempt  to  evade  its  ruling, 
appellant  asked  five  questions  in  a  row  pertaining  to 
such  alleged  acti^dties  and  so  worded  them  as  to  im- 
part to  the  jury  the  idea  that  the  episodes  mentioned 

had  actually  occurred. 

I 

The  continuance  of  a  line  of  cross-examination  after 
the  Court  has  repeatedly  ruled  the  subject  matter  to 
be  improper  constitutes  contempt,  pai-tieularly  wliei'c 
as  here,  the  attorney  has  been  warned  that  his  acts 
imight  be  so  judged.  In  re  Carif,  165  Minn.  203,  206 
N'.W.  402.  As  was  said  in  State  ex  rel.  Leftwich  v. 
District  Court,  41  Minn.  42,  42  N.W.  598,  599 : 
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To  permit  the  counsel  after  the  court  has  decided 
that  a  question  or  a  particular  course  of  examina- 
tion is  improper,  to  persist  in  renewing  substan- 
tially the  same  question,  or  in  continuing  that 
course  would  incur  the  danger  of  the  trial  be- 
coming a  contest  of  endurance  between  the  court 
endeavoring  to  prevent  a  coui'se  of  examination 
that  it  deemed  improper  and  the  counsel  endeav- 
oring to  follow  such  a  course,  notwithstanding 
the  iTiling  of  the  court.  A  counsel  who  would  in- 
tentionally attempt  such  a  mode  of  conducting  a 
trial,  especially  after  being  warned  by  the  court  to 
desist,  and  that  it  would  consider  persistence  in  it 
a  contempt,  would  undoubtedly  be  guilty  of  a  con- 
tempt. 

The  foregoing  language  was  quoted  with  apj^roval 
by  the  California  District  Court  of  Appeal  in  a  case 
involving  this  appellant.  See  Ex  parte  Hallinan,  126 
Cal.  App.  121, 14  P.  (2d)  797,  801. 

Similar  misconduct  appears  with  reference  to  ap- 
pellant's repeated  questioning  of  the  mtness  about  i 
the    previous    decisions    in    deportation    matters    in ! 
which  Bridges  was  involved  and  in  attempting  to  con- 
YQj  to  the  jury  the  idea  that  all  the  witnesses  against 
Bridges  in  those  proceedings  had  been  found  to  be : 
liars   and   perjurers.   Appellant   frequently   returned 
to  these  subjects  despite  the  Court's  repeated  admoni- 
tions that  his  questions  related  to  matters  which  had 
been  held  immaterial  and  irrelevant  and  amounted  to 
an  attempt  to  circumvent  such  rulings.  Such  attempts! 
to  evade  the  rulings  of  the  Court  may  be  punished 
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as  contempt  as  appellant  well  knew.  See  HalUnan  v. 
Superior  Court,  74  Cal.  App.  427,  240  P.  790,  791. 

The  facts,  therefore,  conclusively  prove  that  appel- 
lant ignored  the  rulings  of  the  Court  with  respect  to 
the  materiality  of  matters  on  which  he  sought  to  base 
his  client's  defense  and  refused  to  confine  himself 
within  the  bounds  of  the  issues  in  the  case  as  defined 
by  the  Court.  It  amounted  to  a  defiant  attempt  to  sub- 
stitute his  own  opinions  for  those  of  the  judge  and  a 
deliberate  effort  to  impose  his  will  upon  the  Court. 
This  manifestly  is  contempt.  In  re  Grossman,  109  Cal. 
App.  625,  293  P.  683.  Such  behavior,  if  permitted  in 
any  court  of  law,  can  have  but  one  result:  the  utter 
breakdown  of  all  the  processes  of  justice  and  the 
authority  of  the  law, — in  short  a  demoralization  of  the 
courts '  authority.  It  attacks  the  very  pillars  and  foun- 
dations of  justice,  and  any  Court  would  be  derelict  of 
its  duty  if  it  did  not  avail  itself  of  its  power  to  com- 
pel obedience  to  its  processes.  This  fact  was  recog- 
nized by  the  Court  of  Appeals  for  the  Second  Circuit 
in  United  States  v.  Bollenhach,  125  F.  (2d)  458  (C.A. 
2)  wherein  the  Court  said,  p.  460 : 

No  judge  can  do  his  duty,  if  his  power  to  main- 
tain decorum,  and  secure  his  authority  from  being 
flouted,  is  subject  to  cavil  and  captious  ques- 
tion ;  he  must  be  able  to  repress  disoi'ders  quickly, 
and,  if  necessary,  ruthlessly;  and  unless  and  when 
he  does  so  he  will  be  free  from  later  question,  he 
cannot  effectively  deal  first  hand  as  he  must,  with 
I  the  lawless,  the  defiant,  or  the  covertly  contuma- 
cious. 
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Moreover,  appellant's  position  as  an  officer  of  the 
Coni-t,  familiar  with  the  requirements  and  duties  of 
that  office,  imposed  upon  him  an  ol-)li2:ation  at  least 
equal  to  his  obligation  to  his  client  to  ohey  the  man- 
dates of  the  Court  and  uphold  its  dignity  and  author- 
ity. 

A  trial  counsel,  however  zealous  m  his  client's 
behalf,  has  a  paramount  obli,Q:ation  to  the  due 
administration  of  justice.  Both  the  court  and 
comisel  should  he  engaged  in  its  due  and  orderly 
administration  and  in  maintaining  the  authority 
and  dignity  of  the  court.  Counsel  should  never 
try  to  injure  its  authority  or  attempt  defiance 
thereof.  United  States  v.  Landes,  97  F.  (2d)  378, 
381  (C.A.  2). 

Appellant's  contentions  that  he  was  seeking  to  pro- 
tect his  client  and  therefore  was  duty  ])ound  to  raise 
the  issues  upon  which  the  Coui-t  ruled  adversely,  is  no 
answer  to  his  misbehavior.  While  the  interests  of  his 
client  may  have  prompted  him  to  advance  the  de- 
fense which  he  was  seeking  to  make,  those  interests 
did  not  require  him  endlessly  to  ignore  the  firm  ruhngs 
of  the  Court  once  the  matters  in  dispute  had  been  de- 
cided. The  interests  of  a  cHent  quite  plainly  do  not  in- 
clude  disobedience   to  the   Court.    Vnited   States   v. 
Landes,  97  F.   (2d)   378   (C.A.  2)  ;  Hallinan   v.  Su- 
perior  Court,  74  Cal.  App.  420,  427,  240  P.  788,  79a 
(two  cases).  Nor  is  his  misconduct  excusable  on  the 
theory  that  the  Court  w\is  incoiTect  in  its  decisions. 
Appellant  had  the  right  to  object  to  any  adverse  rid- 
ing in  order  to  preserve  it  for  review,  and  the  record 
discloses  that  this  was  accomplished  at  an  early  hour. 
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Having  done  so,  it  was  appellant's  duty  to  abide  by 
the  determinations  of  the  Court  and  allow  the  trial  to 
proceed  in  an  orderly  and  dignified  manner.  State  ex 
rel.  Hurley  v.  District  Court,  76  Mont.  222,  246  P.  250 ; 
cf.  In  re  Mindes,  88  N.J.L.  117,  95  A.  743;  In  re 
Scho field  (supra). 

The  trial  judge,  having  observed  the  conduct  of 
appellant  and  having  exhausted  all  reasonable  means 
of  persuading  appellant  to  confine  himself  to  the  is- 
sues in  the  case  as  determined  by  the  Court,  is  best 
qualified  to  decide  whether  appellant  was  contemp- 
tuous, and  his  judgment  should  not  be  ovei-turned 
unless  it  is  clear  that  he  acted  in  abuse  of  his  discre- 
tion. Miller  v.  Zaharias,  168  F.  (2d)  1  (C.A.  7)  ;  State 
ex  rel.  Lefttvich  v.  District  Court  (supra). 


III. 


THE  SUSPENSION  OF  APPELLANT'S  RIGHT  TO  PRACTICE 
BEFORE  THE  DISTRICT  COURT. 

Although  the  Court  in  pronouncing  sentence  ordered 
appellant's  name  stricken  from  the  roll  of  attorneys 
of  the  District  Court  (Tr.  848)  that  order  was  later 
expressly  set  aside  at  the  time  a  stay  of  execution  was 
granted  (Tr.  871)  and  it  was  not  included  in  the 
formal  judgment  signed  by  the  Court.  (R.  50.)  Under 
:these  circumstances  there  is  nothing  here  for  this 
[court  to  decide  since  the  record  does  not  affinnatively 
disclose  that  appellant  has  ))een  'bai'red  from  practice 
'before  the  District  Court.  But  see  Ex  parte  Tilling- 
%ast,  4  Pet.  108,  7  L.  Ed.  798. 
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CONCLUSION. 

To  deny  a  trial  Court  sufi&cient  flexibility  of  power 
to  protect  the  administration  of  justice  from  appel- 
lant's odious  conduct  is  to  place  the  Coui-t  at  the 
mercy  of  those  who  respect  ''neither  the  laws  enacted 
for  the  vindication  of  public  and  private  rights  nor 
the  officers  charged  with  the  duty  of  administering 
them".  (Ex  parte  Terry,  128  U.S.  289,  313.)  | 

We  respectfully  submit  that  the  judgment  of  the 
District  Court  should  be  affirmed. 

Dated,  San  Francisco,  California, 
February  24, 1950. 

Frank  J.  Hennessy, 

United  States  Attorney, 

Joseph  Karesh, 

Assistant  United  States  Attorney, 

Robert  B.  McMillan, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 
James  M.  McInerney, 

Assistant  Attorney  General  of  the  United  States. 

James  W.  Knapp, 
Of  Counsel. 
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No.  12,424 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Vincent  Hallinan, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


Appeal  from  the  United  States  District  Court  for  the 

Northern  District  of  California, 

Southern  Division. 

APPELLANT'S  PETITION  FOR  A  REHEARING. 


To  the  Honorable  William  Denman,  Chief  Judge, 
and  to  the  Honorable  Associate  Judges  of  the 
United  States  Court  of  Appeals  for  the  Ninth 
Circuit: 

I. 
PRELIMINARY  STATEMENT. 
With  but  one  exception,  all  of  the  numerous  in- 
stances of  asserted  contempt  found  by  the  trial  Court 
and  affirmed  ])y  this  Court,  consist  of  instances  in 
which  statements  made  or  questions  asked  by  appel- 
lant are  said  to  have  been  made  or  askefl  in  disregard 


and  defiance  of  previous  rulings  of  the  trial  Court 
foreclosing  appellant  from  making  statements  or  ask- 
ing questions  of  the  character  actually  made  or  asked. 

We  will  show,  in  this  petition,  that  in  not  so  much 
as  a  single  one  of  the  instances  of  asserted  contempt 
mentioned  in  this  Court's  opinion  was  there  a  pre- 
vious ruling  foreclosing  appellant  from  making  a 
statement  or  asking  a  question  of  the  character  held 
to  be  contumacious.  We  will  show,  also,  that  only 
by  assembling  out  of  context  and  in  foreshortened 
form  unrelated  matters  in  such  a  way  as  to  indicate 
that  they  are  related,  and  by  intermixing  therewith 
opinions  of  and  charges  made  by  the  trial  Court  which 
are  not  substantiated  by  the  record  and  '' positions" 
taken  by  the  prosecutor  is  any  semblance  of  contuma- 
cious conduct  made  to  appear.  We  will  show,  also 
that  a  careful  reading  of  this  Court's  opinion  discloses 
that  the  ahove  stated  things  are  so. 

The  one  exception  heretofore  mentioned  is  the  inci- 
dent dealt  with  in  the  next  to  the  last  paragraph  on 
page  6  of  the  printed  opinion.  We  will  show  by  the 
record  that  the  remark  therein  quoted  was  not  made 
in  the  hearing  of  the  trial  Court  and  could  not  have 
disrupted,  or  been  intended  to  disrupt,  the  proceed- 
ings in  the  trial  Court. 

We  will  show,  also,  that  the  points  on  which  this 
Court  bases  its  conclusion  that  there  was  a  lack  of 
good  faith  on  appellant's  part  are  not  well  taken. 

We  will,  in  addition,  restate  certain  ])oints  hereto- 
fore made  and  raise  certain  other  points  which  could 


not  have  been  raised  prior  to  the  filin^^  of  this  Court's 
opinion.  The  later  points  are  raised  in  this  petition 
to  preserve  our  ri^ht  to  raise  them  in  the  Supreme 
Court. 


II. 

THE  OPENING  STATEMENT. 
This  Court  divides  all  of  the  asserted  contumacious 
acts  of  appellant  during  the  opening  statement  into 
four  categories,  namely:  statements  relative  to  labor 
disputes;  attacks  upon  the  credibility  and  character 
of  anticipated  opposing  witnesses ;  asserted  wire-tap- 
ping and  espionage  by  agents  of  the  government;  and 
the  two  incidents  mentioned  at  the  bottom  of  page  B 
of  the  printed  opinion.  We  will  deal  with  these  in 
the  order  selected  by  the  Coui^. 


A.     UNION  LABOR  DISPUTES. 

This  Court  discusses  eight  separate  incidents  under 
this  category.  We  will  deal  with  these  in  the  order 
selected  by  this  Court.  In  addition,  this  Court,  in  dis- 
cussing the  first  of  such  incidents,  makes  reference  to 
three  previous  instances.  We  will  deal  with  these 
previous  instances  in  our  discussion  of  the  first  inci- 
dent. 

THE  FIRST  INCIDENT. 

The  first  incident  of  asserted  contempt  upon  the 
part  of  the  appellant  recited  by  this  Court  is  stated 
on  pages  2  and  3  of  the  printed  opinion  as  follows : 


''The  rulings  and  assertions  made  during  appel- 
lant's opening  statement  contain  several  lines  of 
thought.  For  clarity  we  consider  these  rulings  and 
assertions  separately  according  to  the  subjects 
with  which  they  deal.  The  first  of  these  subjects 
is  labor  union  disputes. 

''In  pronouncing  the  judgment  of  contempt  the 
Court    states:    ^Mr.    Hallinan,    iinhridled    again, 
lapsed  into  a  violation  of  the  orders.  At  page  550 
the  Court  had  occasion   to  sustain   an  objection 
interposed    hy    Mr.    McMillan    to    matters    that 
should  not  have  been  hronght  in  on  an  opening 
statement  and  to  ^natters  ivhich  should  not  have 
been  brought  before  the  jury.'*   The  record  per- 
taining to  this  incident  shows  the  following: 
"In  the  course  of  his  opening  statement  appel- 
lant stated:  'Now,  Mr.  McMillan  says  that  they 
will   bring  into  this  trial  certain   labor  leaders, 
former  associates  of  Harry  Bridges.    Unfortu- 
nately they  will,  because  the  labor  movement,  as 
you  may  have  already  observed,  at  times  in  its 
career  turns  back  on  itself  and  rends  and  de- 
stroys itself  and  engaged  in  internecine  quarrels  j 
that   destroy   its   utility.'    The   Court   thereupon  ! 
'admonished'  appellant  that  'we  are  not  trying  j 
warfare  or  alleged  warfare  between  any  union  | 
or  any  group  and  the  like.'   AVhile  the  cei*tificate  i 
makes  no  reference  to  prior  admonitions  the  rec-  ' 
ord  discloses  this  to  be  the  fourth  time  after  ap-  * 
pellant    began    his    opening    statement    that    the 
Court  had  expressed  the  opinion  that  historical 
accounts    of    labor    \mion    activities    in    which  i 


^Emphasis  ours  throughout  unless  otherwise  noted. 


Bridges  had  taken  part  were  immaterial,  were 
inflammatory  or  w(»re  far  divorced  from  the  in- 
dictment before  the  court." 

Did  appellant  in  this  instance,  as  charged  by  the  trial 
CoiiH  and  impliedly  held  by  this  Court,  ''lapse  into 
a  violation  of  the  orders''  previously  given  by  the 
trial  Court? 

Concerning  this  matter  this  Court  says: 
''WJiile  the  certificate  makes  no  reference  to  prior 
admonitions  the  record  discloses  this  to  be  the 
fourth  time  after  appellant  began  his  opening 
statement  that  the  Court  had  expi^essed  the  opin- 
ion that  historical  accounts  of  labor  union  activi- 
ties in  which  Bridges  had  taken  part  were  imma- 
terial, were  inflammatory  or  were  far  divorced 
from  the  indictment  before  the  court." 

An  expression  of  opinion  by  a  trial  Court  may  or 
may  not  amount  to  an  order,  ruling  or  admonition. 
The  test  is  whether  what  the  trial  Court  says  fore- 
closes a  litigant  from  going  forward  on  the  subject 
mentioned  by  the  trial  Court.  If  the  litigant  is  not 
foreclosed,  his  attorney  is  not  foreclosed,  for  it  is 
through  his  attorney  that  a  litigant  speaks. 

In  none  of  the  three  previous  instances  mentioned 
by  this  Court  did  the  expression  of  opinion  of  the 
trial  Court  amount  to  an  order,  ruling  or  admonition 
foreclosing  the  defendant  Bridges  from  making  fur- 
ther comments  in  his  opening  statement  on  union  labor 
disputes. 
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A  search  of  the  record  reveals  three  and  only  three 
previous  references  l^y  the  trial  Court  to  the  subject 
of  labor  union  disputes. 

The  first  of  such  three  previous  instances  appears 
on  page  499  of  the  transcript.  It  reads  as  follows: 
"And  Avithout  interrupting  you  unduly,  we  full 
well  appreciate  the  genesis  behind  the  labor  move- 
ment in  the  United  States,  as  w^ell  as  in  the  State 
of  California ;  and  perhaps  the  waterfront  travail 
that  is  written  large  in  the  history  of  this  city 
as  well  as  the  state.  Much  of  it  is  now  written 
in  granite,  probably,  in  the  history  of  this  state. 
I  cannot  see  altogether  at  this  juncture, — I  am 
not  interrupting  you  unduly,  I  want  to  feel  the 
matter  out  as  ive  go  along, — /  cannot  feel  at  this 
juncture  how  this  historical  narrative,  however 
interesting  it  may  be  to  all  of  us,  Avould  tend  to 
prove  or  disprove  any  of  the  material  allegations 
in  this  indictment  contained." 

A  discussion  followed  in  which  union  labor  disputes  | 
were  not  again  mentioned  and  which  was  closed  by  i 
this  statement  at  the  bottom  of  page  500  of  the  tran-  ' 
script : 

' '  The  Court.     We  will  take  a  recess  and  you  think  I 
that  over  for  a  fetv  minutes/'  (Emphasis  added.)  i 

I 

The  expressions  by  the  trial  Court,  "I  cannot  see 
altogether  at  this  juncture";  ''I  want  to  feel  the  mat- 
ter out  as  I  go  along";  ''I  cannot  feel  at  this  junc-  I 
ture"  and  ''you  think  that  over  for  a  few  minutes" 
show  not  decision  but  indecision.   There  was  not  only  i 
no  order,  ruling  or  admonition  but  the  ''opinion  ex- 


pressed",  if  it  can  be  said  to  be  an  opinion  expressed, 
was  not  positive:  it  indicated  no  more  than  an  incli- 
nation. 

It  left  the  matter  open. 

Oh  serve  that  there  ivas  no  mention  of  inflamma- 
tory matter  or  of  vile  epithets  in  this  instance. 

The  second  of  such  three  previous  instances  com- 
mences on  page  516  of  the  transcript.  It  reads  as 
follows : 

''Now,  how  far  you  may  go  in  an  opening  state- 
ment concerning  the  narrative  background  with 
respect  to  Mr.  Bridges'  benign  influence  on  the 
waterfront  will  not  affect  the  ultimate  issue  at 
bar,  'Did  Mr.  Bridges  swear  falsely?'  I  full  well 
recognize,  many  people  in  this  jurisdiction  feel 
that  he  has  had  a  benign  influence  on  that  water- 
front; that  he  has  done  certain  things  for  the 
working  people  there;  other  people  feel  directly 
to  the  contrary.  And  I  think  we  had  an  exposi- 
tion of  that  from  our  jury,  in  selecting  these 
people.  In  a  very  forthright  manner.  Some  said 
that  they  were  prejudiced,  others  said  that  they 
had  an  open  mind. 

"Now,  to  take  us  hack  into  the  gory  days  of  the 
hloody  warfare  on  that  waterfront  and  raise  Mat- 
tel's of  hysteiifi  and  inflammatory  matter  before 
this  jury  is  not  going  to  answer  this  case,  in  my 
humhJe  opinion." 

This  statement  was  made  during  the  course  of  a 
discussion,  in  the  al)sence  of  the  jury,  between  the 
Couit  and  counsel  which  commenced  on  page  511  and 
ended  on  page  540  of  the  transcri])t.    It  was  both  in 
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form  and  nature  an  argument  looking  in  the  direction 
of  a  possible  or  likely  order,  ruling  or  admonition  and 
not  in  the  form  or  nature  of  an  order,  ruling  or  ad- 
monition in  and  of  itself.  The  expression  ^'is  not  go- 
ing to  answer  this  case,  in  my  humble  opinion"  re- 
veals that  this  is  so. 

a*  »  *  ^g  j-^^^  going  to  answer  this  case"  is  both  an 
ambiguous  and  argumentative  statement.  We  assume 
that  the  trial  Court  meant  by  it  ''is  not  going  to  be 
the  detenmning  factor  in  this  case."  But  defense 
counsel  is  not  limited  in  an  opening  statement  to  the 
mention  of  matters  which  in  the  ''humble  opinion" 
of  the  trial  Judge  will  be  the  determining  factor  in 
the  case.  Moreover,  the  words  "in  my  humble  opin- 
ion" are  inappropriate  for  an  order,  ruling  or  ad- 
monition or  for  an  assertion  intended,  to  he  taken  for 
or  understood  to  he  an  order,  ruling  or  admonition. 

Again  the  matter  was  left  open. 

Note  that  in  this  instance  the  trial  Court  recogyiized 
that  there  had  heen  gory  days  of  bloody  ivarfare  on 
the  waterfront  and  in  effect  charged  that  to  mention 
such  matters  ivould  be  inflammatory  and,  raise  hys- 
teria. But  it  was  at  the  time  of  those  gory  days  of 
bloody  warfare  that  Bridges  was  charged  with  having 
become  a  member  of  the  Communist  Party.  Such 
charge  could  not  be  proved  ivithout  taking  ''us  bach*' 
to  those  gory  days  of  bloody  ivarfare. 

The  third  of  such  three  previous  instances  api)ears 
on  pages  526  and  527  of  the  transcript.  It  reads  as 
follows : 
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'^The  Court.  1  hold,  gentlemen,  as  a  matter  of 
law,  that  the  bulk  of  the  opening  statement  thus 
far  is  immaterial  to  any  rationalization  of  the 
charges  at  bar.  I  agree  with  counsel  for  the  gov- 
ernment that  matters  of  interrogation  of  wit- 
nesses may  be  gone  into;  certainly  impeachment 
may  be  indulged  in  to  your  heart's  content,  Mr. 
Hallinan.  You  may  cross  examine  without  limi- 
tation on  your  part.  I  believe  in  latitude  on  a 
cross  examination.  But  to  have  this  Court  sit 
while  you  dilate  upon  matters  that  pertain  to 
waterfront  pro])lems,  trade  union  problems,  em- 
ploj^er-employee  relationships,  is  to  degenerate 
this  case  into  a  hearing  far  divorced  from  the  in- 
dictment which  is  before  me." 

This  statement  of  the  trial  Court  has  the  superficial 
appearance  of  being  an  order,  ruling  or  admonition 
foreclosing  appellant  from  making  further  mention 
of  labor  union  disputes  during  the  remainder  of  the 
closing  statement.  On  closer  inspection,  however,  it 
clearly  appears  that  the  trial  Court  in  this  statement 
made  two  qualifications  (probably  for  the  purj)ose  of 
saving  itself  from  error  should  this  Court  on  an  ap- 
peal by  the  defendant  Bridges  from  a  judg-ment  of 
conviction  be  of  the  view  that  the  defendant  Bridges 
had  the  legal  right,  in  his  opening  statement,  to  in- 
form the  jury  that  he  intended  to  prove  that  the 
charges  made  against  him  were  false  and  that  they 
had  been  fa])ricated,  in  part,  by  disgruntled  former 
membei-s  of  his  own  union  and  by  rival  union  labor 
leaders  in  an  attempt  to  ''get  even  with  him"  or  just 
to  "get  him").   The  two  (|ualiticati<)iis  arc  tlie  ])hrases 
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which  we  have  caused  to  be  printed  in  bold-face  type, 
namely,  "the  bulk  of"  and  "dilate  upon". 

The  word  "bulk",  as  used  in  this  connection,  means 
"the  greater  or  principal  part;  main  body;  majority". 
It  does  not  mean  the  whole  or  entirety.  By  the  use 
of  the  phrase  "the  bulk  of"  the  trial  Court  left  un- 
identified the  portions  of  the  "opening  statement  thus 
far"  which  the  trial  Couii;  considered  to  be  irrelevant. 
As  a  result,  the  sentence  in  which  the  phrase  "the 
bulk  of"  is  contained  did  not  condemn,  either  as  to 
the  past  or  as  to  the  future  any  particular  subject 
matter  theretofore  mentioned  by  appellant  in  the 
opening  statement.  More  particularly,  it  did  not  fore- 
close appellant,  as  the  attorney  for  the  defendant 
Bridges,  from  making  further  reference  to  the  sub- 
ject of  labor  union  disputes. 

The  word  "dilate"  is  defined  as  ''to  enlarge  in  all 
directions;  swell;  spread  or  puff  out;  distend;  ex- 
pand'\  As  a  result,  the  sentence  in  which  the  ])hrase 
"dilate  upon"  is  contained  did  not  prohibit  all  refer- 
ence to  labor  union  disputes  in  the  portion  of  the 
opening  statement  still  to  come,  but  only  such  en- 
larged, swelled,  spread,  distended  and  expanded  refer- 
ence to  that  subject  as  would  "degenerate  this  case 
into  a  hearing  far  divorced  from  the  indictment  which 
is  before  me". 

In  this  instance,  despite  the  otherwise  positive  form 
of  the  statement,  there  was  no  definite  order,  there 
was  no  definite  ruling,  tliere  was  no  definite  admoni- 
tion, there  was,  at  most,  what  this  Court  calls  an  'V.r- 
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pressed  *  *  *  opinion''  by  the  trial  Court.  Because 
of  the  two  qualifying  phrases  the  defendant  Bridges 
could  not  successfully  claim,  on  an  appeal  hy  Mm 
from  a  judgment  of  conviction,  that  the  trial  Court, 
hy  what  it  said,  foreclosed  him  from  making  further 
mention  of  labor  union  disputes  in  the  opening  state- 
ment. If  the  defendant  Bridges  was  not  so  foreclosed, 
then  appellant,  the  attorney  for  the  defendant  Bridges 
and  the  only  person  through  whom  defendant  Bridges 
could  speak,  was  not  so  foreclosed. 

Again  the  matter  was  left  open. 

Observe  that  in  this  instance  the  comment  of  the 
trial  Court  was  made  in  the  absence  of  the  jury  and 
was  not  directed  to  any  particnlar  statement  by  ap- 
pellant. Thus  there  ivas  no  vile  epithet  or  inflamma- 
tory matter  in  this  instance. 

An  examination  of  these  three  previous  instances 
reveals  that  the  trial  Court's  statement  that  ''Mr. 
Hallinan,  unbridled  again,  lapsed  into  a  violation  of 
the  orders.",  is  not  only  not  substantiated  by  the  rec- 
ord, but  that  the  record  shows  that  there  were  no  pre- 
vious orders  on  this  subject  to  be  violated. 

From  the  for(\going  we  see  that  when  appellant  said 
''Now,  Mr.  McMillan  says  that  they  will  bring 
into  this  trial  certain  labor  leaders,  formerly  as- 
sociates of  Mr.  Bridges.  Unfortunately  they  will, 
because  the  lal)or  movement,  as  you  may  have 
alread}^  observed,  at  times  in  its  career  turns  back 
on  itself  and  rends  and  destroys  itself  and  en- 
gaged in  internecine  quarrels  that  destroy  its 
utility.", 
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he  did  not,  as  charged  by  the  trial  Court  and  impliedly 
found  by  this  Court,  lapse  into  a  ^dolation  of  orders 
previously  made  by  the  trial  Court.  In  other  words, 
there  were  no  previous  ordei^  to  serve  as  predicate 
for  the  finding  that  the  foregoing  statement  by  apjiel- 
lant  was  contumacious.  Moreover,  tJwt  there  was 
nothing  of  an  inflammatory  nature  in  that  statement 
is  self-evident.  Nor  were  an  if  vile  epithets  hurled.  In 
addition,  such  statement  was  in  direct  response  to  the 
following  statement  made  by  government  counsel  in 
the  opening  statement  of  the  prosecution  on  page  485 
of  the  transcript: 

"We  shall  show  the  extreme  care  and  caution 
which  both  the  defendant  Bridges  and  the  Com- 
munist Party  exercised  over  the  many  years  of 
his  membership  to  conceal  that  fact,  even  from 
the  rank  and  file  of  its  own  meml^ership.  We  tvill 
prove  it  hy  the  positive  testimony  of  mey\  and 
ivomen  who,  hy  reason  of  their  position  in  certain 
labor  organizations  and  by  reason  of  their  own 
position  in  the  Communist  Party,  are  able  to 
testify  to  and  will  so  testify  ])ositively,  to  the  fact 
that  defendant  Bridges  during  the  period  alleged 
in  the  indictment  was  a  member  of  the  Com- 
munist Party  of  the  United  States." 

We  now  turn  from  the  three  previous  instances 
mentioned  by  this  Court  to  the  fii'st  incident,  itself, 
and  ask  this  question: 

Did  the  trial  Court  in  this  incident  make  a  ruling 
of  such  a  character  as  to  foreclose  appellant  from 
making  further  mention  of  labor  union  disputes  dur- 
ing the  opening  statement? 
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The  answer  to  this  question  is  likewise  *'no!" 

So  tliat  tliis  mil  be  unmistakably  evident,  we  here- 
with quote  this  entire  incident  as  it  appears  on  pages 
550  and  551  of  the  transcript: 

"Now,  Mr.  McMillan  says  that  they  will  bring 
into  this  trial  certain  labor  leaders,  former  asso- 
ciates of  Harry  Bridges.  Unfortunately  they 
will,  because  the  labor  movement,  as  you  may 
have  all  observed,  at  times  in  its  career  turns 
back  on  itself  and  rends  and  destroys  itself  and 
engaged  in  internecine  quarrels  that  destroy  its 
utility. 

Mr.  McMillan.  //  your  Honor  please,  is  that 
a  statement  of  what  they  expect  to  prove? 

Mr.  Hallinan.     Yes,  certainly. 

Mr.  McMillan.  It  seems  to  me  that  it  is  an 
argumentative  statement, 

Mr.  Hallinan.  Oh,  it  is  not.  We  are  entitled 
to  show  the  (juarrels  between  these  labor  unions 
as  modifying  and  explaining  the  witnesses  who 
take  the  stand. 

The  Court.  I  will  interrupt  you  momentarily, 
Mr.  Hallinan,  to  admonish  the  jury  and  admonish 
you  that  we  are  not  trying  warfare  or  alleged 
warfare  between  any  union  or  any  group  and  the 
like.  This  case  involves  Mr.  Harry  Bridges,  Mr. 
Robertson  and  Mr.  Schmidt.  Witnesses  will  be 
produced  here.  Now,  the  general  trend  of  this 
opening  statement  is  purely  speculative,  so  far 
as  the  Court  is  concerned.  It  appears  to  be  a 
blanket  assertion  of  an  attempt  on  Mr.  Hallinan 's 
part  to  discredit  all  the  witnesses  produced  by 
the  Government  in  one  fell  swoop.  /  am  not  go- 
ing to  limit  you  but,  Mr.  Hallinan,  I  say  to  you 
again  it  is  not  serving  any  particular  purpose  to 
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the  Coui*t — it  may  to  the  jury,  but  I  doubt  it — 
to  have  these  blanket  assertions  made.  I  think 
in  the  final  analysis  you  should  reserve  your  clos- 
ing argument  to  the  close  of  this  case,  realizing 
your  extreme  eloquence.  At  the  present  time, 
may  I  suggest  that  you  give  an  outline  of  what 
you  have  in  mindV 

This  Court  quotes  the  trial  Court  as  certifying: 
''At  page  550  the  Court  had  occasion  to  sustain 
an  objection  interposed  by  Mr.  McMillan  to  mat- 
ters that  should  not  have  been  brought  in  an 
opening  statement  and  to  matters  that  should  not 
have  been  brought  before  the  jury." 

The  record  as  above  quoted  reveals  that  Mr.  Mc- 
Millan made  no  objection  (he  merely  asked  a  question 
and  made  a  surmise)  and  that  the  trial  Court  did 
not  sustain  any  objection. 

It  is  true  that  the  trial  Court  did  admonish  the  jury 
and  appellant  that  "we  are  not  trying  warfare  or  al- 
leged warfare  between  any  union  or  any  group  or 
the  like"  but  that  was  not  the  sustaining  of  an  objec- 
tion. Moreover,  it  did  not,  either  in  terms  or  by  im- 
plication, say  that  appellant's  statement  made  refer- 
ence "to  matters  which  should  not  have  been  brought 
in  an  opening  statement  and  the  matters  which  should 
not  have  been  brought  before  the  jury",  nor  did  it, 
either  in  terms  or  by  implication,  foreclose  ap])ellant 
from  making  further  mention  of  labor  union  disj^utes. 

That  this  is  so  is  made  unmistakal)ly  manifest  Iw 
the  trial  Court's  statement  (which  this  Court  neglected 
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to  mention)  that  "I  AM  NOT  GOING  TO  LIMIT 
YOU  -  -  -  MR.  HALLINAN 
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The  trial  Court  in  the  certificate  charges,  and  this 
Coui-t  in  its  opinion  implies,  that  in  this  incident  the 
trial  Court  placed  a  limitation  on  appellant.  The  rec- 
ord affirmatively  discloses  that  the  trial  Court  not  only 
did  not  place  a  limitation  on  appellant,  but  stated  in 
HO  many  words  that  it  was  not  going  to  place  a  limi- 
tation on  appellant. 

Even  the  qualification  made  by  the  trial  Court  (i.e., 
"but  *  *  *  I  say  to  you  again  it  is  not  serving  any 
particnlar  purpose  to  the  Court— /^  may  to  the  jury 
but  I  doubt  it-*  *  *")  l)y  the  word  -particular" 
and  by  the  clause  ''it  may  to  the  jury"  left  the  mat- 
ter of  labor  union  disputes  open  for  further  mention 
by  the  appellant. 

That  this  matter  was  left  open  is  further  revealed 
by  the  last  sentence  of  the  trial  Court's  statement  in 
this  incident,  i.e.:  ''At  the  present  time  may  I  sug- 
gest that  you  give  an  outline  of  what  you  have  in 
mind?" 

This  statement,  in  the  form  of  a  question,  called 
upon  appellant  at  that  time,  and  in  the  presence  of 
the  jury,  to  give  an  outline  of  his  reason  for  contend- 
ing that  the  discussion  of  labor  union  disputes  was 
relevant  and  material  and  proper  in  an  opening  state- 
ment. 

The  record  discloses  that  as  soon  as  the  trial  Court 
made   that   request   appellant   proceeded    to  give  the 
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Court  an  outline  and  explanation  of  what  he  had  in 
mind  in  that  respect.  The  first  two  paragraphs  of 
appellant's  outline  or  explanation  appear  on  pages 
551  and  552  of  the  transcript  as  follows: 

''Mr.  Hallinan.  Very  well,  Your  Honor;  Init 
Your  Honor  has  very  accurately  defined  the  pur- 
pose. Every  witness  that  the  prosecution  will 
produce  will  be  impeached  in  advance  by  the  in- 
terest, the  motive  and  his  prior  conduct  to  Harry 
Bridges,  and  that  is  all  I  want  to  tell  the  jury. 
In  other  words,  I  want  the  jury  to  look  at  these 
witnesses  as  they  take  the  stand  and  not  be  de- 
ceived, but  reserve  judgment  as  to  whether  we 
will  not  show  those  things. 

''J  suppose  if  I  deceive  this  jury,  or  if  I  say 
something  that  I  can  not  prove  to  the  extent  that 
I  have  promised  to  prove  it,  then  my  credit  with 
the  jury  and  the  credit  of  the  entire  defense 
lapses.  And  I  am  willing  that  that  slwnld  he  so. 
Now,  I  can't  see  how  I  could  be  more  sincere 
than  that.  And  I  will  also  say  this,  Your  Honor, 
that  if  the  Reporter  takes  down  the  statements 
that  I  am  making,  at  the  end  of  this  case  the 
jury,  yourself  and  the  prosecutors  will  admit  that 
every  word  of  it  has  been  properly  introduced  in 
evidence." 

Both  the  trial  Court  and  counsel  for  the  govern- 
ment allowed  this  explanation  to  stand  ivithout  chaU 
lenge  or  comment.  Appellant  was  not  forbidden  to 
proceed  along  the  lines  indicated  by  him.  On  the  con- 
trary, he  was,  hy  the  silence  of  the  Court,  hy  the  ap- 
parent acquiescence  of  the  Court,  given  permission  to 
proceed  along  those  lines. 
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We  note  that  this  Court  does  not  directly  hold  that 
in  this  incident  the  trial  Court  made  an  order,  ruling 
or  admonition  foreclosing  appellant  from  making  fur- 
ther mention  of  labor  union  disi^utes.  We  note  that  all 
that  this  Court  directly  holds  in  this  respect  is  that 
"*  *  *  the  record  discloses  that  this  is  the  fourth 
time  after  appellant  began  his  opening  statement 
that  the  trial  Court  expressed  the  opinion  that 
historical    accounts   of   labor  union   activities   in 
which  Bridges  had  taken  part  were  immaterial, 
were  inflammatory  or  were  far  divorced  from  the 
indictment  before  the  Couii:." 

As  there  is  no  order,  ruling  or  admonition  in  this 
first  incident  foreclosing  appellant  from  further  men- 
tion of  labor  union  disputes  it  follows  that  this  inci- 
dent cannot  correctly  be  made  the  predicate  for  a 
holding  that  appellant  was  guilty  of  contempt  in  mak- 
ing further  references  to  that  subject  in  the  opening 
statement. 

Note  that  what  appellant  said  in  this  incident  was 
not  in  the  least  hit  inflammatorij  and,  that  he  hurled 
no  vile  epithets.  Such  hurling  as  tvas  done  tvas  done 
hy  the  trial  Court  in  saying  that  appellant  tvas  try- 
ing to  destroy  all  Government  witnesses  *'in  one  fell 
swoop*\ 

SECOND  INCIDENT. 

The  second  incident  is  recited  by  this  Court  as  fol- 
lows: 

"Subsequently,  appellant  again  began  a  recital 
of  a  history  of  the  growth  of  the  C.I.O.,  and  its 
expulsion   from   the  A.F.L.,   which   was   said   to 
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have  been  accompanied  by  charges  that  tlie  C.T.O. 
and  certain  of  its  leaders,  inchiding  Bridges,  were 
communistic.  This  recital  was  objected  to  and  the 
objection  sustained." 

The  record  account  of  this  incident,  beginning  on  page 
553  and  ending  on  page  554  reads  as  follows : 

'*Mr.  Hallinan.  *  *  *  This  source  of  witnesses 
that  counsel  has  told  you  he  is  going  to  produce 
here,  comes  very  close  to  the  matter  that  I  am 
now  going  to  discuss  with  you.  I  have  said  that  a 
certain  company  union  had  existed  on  the  water- 
front and  was  replaced  by  an  American  Fedei'a- 
tion  of  Labor  miion,  and  then  the  American  Fed- 
eration of  Labor  assigned  a  certain  committee 
called  the  Committee  for  Industrial  Organization 
under  John  L.  Lewis  to  organize  industries  on  a 
total  basis.  We  all  know  prior  to  that  time  most 
unions  were  local  craft  unions,  rather  loosely 
amalgamated,  and  they  were  not  industrial  unions. 
But  the  new  miion  under  the  XRA  matter,  the 
CIO,  the  Committee  for  Industrial  Organization, 
became  very  active  and  very  successful  and  finally 
some  difficulty — we  won't  inquire  into  that  unless 
it  be  considered  argumentative — caused  the  Amer- 
ican Federation  of  Labor  to  quarrel  with  the 
CIO  and  ultimately  to  expel  them.  The  CIO  was 
then  considered  what  is  called  a  leftmng  organi- 
zation, democratic,  with  no  discriminations 
against  anybody  for  race,  religious  belief  or  po- 
litical belief,  and  it  was  called  ])y  the  A.  F.  of  L. 
Conmiunistic. 

And  Harry  Bridges,  who  was  then  an  officei* 
of  the  A.  F.  of  L.,  was  expelled  from  the  L^nion  as 
Communistic,  because  he  encouraged  the  amalga- 
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mation  of  the  Longshoremen  with  the  CIO.  There 
again,  a  great 

Mr.  McMillan.  May  it  please  your  Honor,  we 
are  obliged — patience  has  always  been  a  very  pre- 
dominant feature  in  my  nature,  but  I  can't  let 
these  matters  go  by. 

The  Court.  The  objection  is  sustained."  (Em- 
phasis added.) 

The  statement  by  appellant  had  proceeded  for  six 
sentences.  No  objection  was  made  to  any  of  the  first 
five  of  these  sentences.  The  objection  was  to  the  sixth 
sentence  and,  it  would  appear,  not  to  appellant's  men- 
tion of  labor  union  disputes  as  such  (and  certainly  not 
to  appellant's  admission  that  Bridges  was  expelled 
from  the  miion  as  Communistic  for  such  an  admission 
militated  in  favor  of  the  prosecution  and  against  the 
defense)  but  to  appellant's  assertion  that  Bridges  was 
expelled  from  the  xmion  ''because  he  encouraged  the 
amalgamation  of  the  Longshoremen  with  the  CIO". 

Be  it  noted  that  neither  the  ground  nor  the  scope  of 
Mr.  McMillan's  objection  was  stated  either  in  the  ob- 
jection of  itself  or  in  the  trial  Court's  ruling.  As  a 
result  appellant  was  entitled  to  assume  that  the  de- 
jection was  to  the  last  remark,  that  the  ground  of  the 
objection  was  that  the  remark  was  argumentative  and 
that  the  trial  Court  sustained  the  ol)jection  on  that 
ground  and  solely  on  that  ground.  Certainly  appellant 
was  not  required  to  assume  that  the  objection  ran  to 
the  entire  six  sentences  or  to  the  mention  of  union 
labor  disputes  where  there  was  nothing  stated  in  the 
objection  to   so   indicate  and  whore   the  trial    Court 
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just  three  pages  of  the  transcript  preceding  the  ob- 
jection had  stated,  with  reference  to  the  subject  mat- 
ter of  union  labor  disputes,  that  it  ivas  not  going  to 
limit  appellant. 

Note  that  there  teas  no  iiifianfimatorii  matter  or  vile 
epithets  in  this  incident. 

THIRD  INCIDENT. 

The  third  incident  is  recited  by  this  Court  as  fol- 
lows: 

'^The  Court,  in  its  certificate,  then  refers  to  a 
long  dissertation  by  appellant  concerning  'some 
internal  warfare  between  the  C.I.O.  and  the  A.  F. 
of  L. '  It  appears  of  record  that  immediately  after 
the  sustaining  of  the  above  objection,  appellant 
made  some  statement  concerning  the  affiliation  of 
Bridges'  I.L.W.U.  with  the  C.I.O.  and  began  a 
further  discussion  of  a  Maritime  federation  of 
the  Pacific.  Objection  was  again  made  and  sus- 
tained. ' ' 

The  record  account  of  this  incident  beginning  on 
page  554  and  ending  on  page  555  of  the  transcript  is 
as  follows: 

''Mr.  Hallinan.  Getting  away  from  that  point 
of  it  and  coming  directly  to  a  witness  Avho  will  be 
brought  in  here,  and  to  two  other  witnesses  who 
will  be  the  agents  of  that  particular  witness,  the 
difficulty  as  to  what  master  organization  these 
unions  would  associate  with  ])eing  resolved  l\v  the 
longshoremen,  the  ILWU,  in  favor  of  the  Com- 
mittee for  Industrial  Organization,  by  an  enor- 
mous vote  that  union  left  the  American  Feder- 
ation of  Labor  and  associated  with  the  Committee 
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for  Industrial  Organization.  A  number  of  unions 
along  the  Paeifio  Coast  engaged  in  maritime  and 
longshore  work  had  been  amalgamated  for  some 
years  in  a  federation  called  the  Maritime  Federa- 
tion of  the  Pacific.  The  longshore  workers'  union 

was  the  largest  of  the 

Mr.  McMillan.  May  it  please  your  Honor 
again,  I  object  to  this  historical  matter.  I  can't 
for  the  life  of  me  see  at  any  stage  of  this  case 
where  this  historical  situation  would  be  admis- 
sible. 

Mr.  Hallinan.  If  counsel  would  give  me  five 
minutes,  I  will  show  him  in  an  instant  and  I  will 
define  one  of  his  witnesses  for  him  within  the 
five  minutes. 

Mr.    McMillan.     Well,    may    it    please    your 
Honor,  the  difficulty  about  this  whole  matter  is,  it 
is  historical  and  it  is  argumentative;  it  properly 
belongs  in  an  argument,  not  an  opening  state 
ment.  In  an  opening  statement  it  is  not  intended 

to  take  a  shotgun 

The  Court.     The  objection  is  sustained." 

The  trial  Court's  ruling  was  in  response  to  Mr. 
McMillan's  objection.  Mr.  McMillan  objected  that 
what  appellant  had  just  said  related  to  a  historical 
situation,  was  argumentative  and  was  in  the  nature  of 
a  shotgun  discharge.  The  tiial  Court  made  no  ruling 
until  Mr.  McMillan  uttered  the  word  "shotgun".  Be- 
ing in  response  to  Mr.  McMillan's  objection,  the  trial 
Court's  ruling  was  to  the  effect  that  what  appellant 
had  just  said  was  too  broad  and  too  general  in  char- 
acter and  that  appellant  should  be  more  specific; 
that  he  should  not  spread  his  shots  as  a  shotgun  does. 
Or,  to  say  the  least,  that  is  ivhat  appellant  had  the 
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right  reasonably  to  assume  the  trial  Court  meant  hy 
this  ruling.  The  trial  Court  may  have  had  in  mind  a 
different  meaning,  a  broader  meaning.  If  so,  tliat  dif- 
ferent and  broader  meaning  was  not  stated.  Appellant, 
of  course,  was  not  bound  by  the  undisclosed  thoughts 
and  intentions  of  the  trial  Court,  he  was  not  required 
to  read  the  mind  of  the  judge  of  that  Court  under 
sanction  that  if  he  failed  to  read  it  fully  and  cor- 
rectly he  would  become  liable  to  imprisonment  for 
criminal  contempt. 

Note  that  nothing  said  by  appellant  tvas  inflamma- 
tory or  a  vile  epithet.  The  epithet  hurled  in  this  in- 
stance was  hiirled  hy  31  r.  McMillan  and  consisted  of 
the  shotgun  reference. 

FOURTH  INCIDENT. 

The  fourth  incident  is  recited  by  this  Court  as  fol- 
lows: 

''Immediately  thereafter,  in  disregard  of  the 
ruling,  appellant  continued  mth  the  discussion 
of  the  Maritime  Federation  of  the  Pacific,  and 
its  alleged  control  by  Harry  Lundeberg,  who  ap- 
pellant stated  would  be  a  government  witness,  and 
to  whom  he  referred  in  derogatory  language.  Ob- 
jection was  made  and  the  Court  said:  'What  Mr. 
Hallinan  has  to  say  is  in  reality  that  type  of  mat- 
ter that  may  be  reserved  for  closing  argument,  if 
the  facts  demonstrate  it.  *  *  *  I  think,  Mr.  Hal- 
linan, that  these  excoriations  and  vituperative 
matter  bearing  upon  Mr.  Lundeberg  and  others 
has  no  place  at  the  present  time. '  ' ' 

The  record  account  of  this  incident  beginning  on 
page  555  and  ending  on  page  557  reads  as  follows: 
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''Mr.  Hallinan.  Now,  an  organization  of  sail- 
ors on  the  Pacific  Coast,  a  member  of  the  Mari- 
time Federation  of  the  Pacific,  was  controlled  by 
a  man  who  will  appe-ar  before  you.  His  name  is 
Harry  Lundeberg,  one  of  the  most  remarkable  of 
the  witnesses  that  will  he  produced.  He  is  like 
a  character  from  Jack  London,  a  typical  bucko 
mate,  with  a  reputation  for  \dolence  and  ferocity 
as  wide  as  the  Seven  Seas — ^a  man  who  has  been 
arrested  for  brawling  and  assaults  in  half  the 
courts  of  the  world.  Dominating  this  union  with 
an  iron  hand,  he  burned  the  ballots  that  were 
taken 

Mr.  McMillan.     If  your  Honor  please 


Mr.  Hallinan.    by  his  union  concerning  the 

Federation 

Mr.  McMillan.     Just  one  moment. 

Mr.  Hallinan.     Pardon  me.  You  want  to  talk? 

Mr.  McMillan.  I  want  to  make  an  objection, 
Mr.  Hallinan.  You  as  a  lawyer,  with  your  wide 
experience,  know  that  you  have  no  such  state- 
ments to  prove  in  this  court. 

The  Court.  This — I  again  repeat  another  ad- 
monition to  the  jury,  that  what  Mr.  Hallinan 
has  to  say  is  in  reality  that  type  of  matter  that 
may  be  reserved  for  closing  argument,  if  the 
facts  demonstrate  it.  This  ivild  anticipation  of 
the  Government's  case  is  to  my  mind  novel;  / 
Jiave  never  experienced  it  hefore  in  these  courts y 
and  I  am  nuturalUj  imliilgent  toivard  counsel  on 
both  sides,  to  the  end  that  this  case  be  heard 
fairly,  impartially  and  that  we  have  all  the  evi- 
dence before  us.  But  /  think,  Mr.  Hallinan,  that 
these  excoriations  and  vituperative  matter  bear- 
ing upon  Mr.  Lundel)erg  and  others  has  no  place 
at  the  present  time. 
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Mr.  Hallinan.     Very  well. 

Mr.  McMillan.  May  I  interrupt,  just  to  ffiA^e  a 
good  example?  He  has  stated  Mr.  Lundeberc:  has 
been  arrested  in  every  port 

The  Court.  I  noticed  that.  I  noticed  that.  All 
parts  of  the  world.  And  I  will  instruct  the  jury 
to  disregard  that  statement. 

Mr.  McMillan.     Well,  the  point  that  I  had 

The  Court.  I  was  hopeful  that  we  might  get 
into  the  evidentiary  matter,  have  the  case  under 
way.  I  am  not  going  to  foreclose  Government 
counsel  or  defense  counsel  from  the  widest  argu- 
ment at  the  close  of  this  case.  I  am  not  going  to 
foreclose  them  on  time. 

Mr.  McMillan.     Yes. 

The  Court.  I  never  have.  I  assure  you,  Mr. 
Hallinan,  that  I  will  give  you  ample  time,  as  well 
as  your  colleague,  Mr.  Maclnnis,  to  argue  the 
matter  from  its  fullest  picture.  But  at  the  present 
time  I  say  again  to  you,  with  the  mild  degree  of 
patience  that  I  command,  that  you  are  going  far 
afield  from  any  opening  statement  that  I  have 
ever  heard  in  this  court  or  any  other  court. 

Mr.  McMillan.  Your  Honor,  what  I  wished 
to  point  out  definitely  is  this:  Those  statements 
with  reference  to  arrest;  now,  Mr.  Hallinan  is  a 
skilled  lawyer,  and  knows  that  if  that  witness 
takes  the  stand  and  he  seeks  to  impeach  that 
witness,  the  only  question  that  he  could  ask  him 
is,  'Have  you  ever  been  convicted  of  a  felony?' 

The  Court.     I  understand. 

Mr.  Hallinan.  I  don't  intend  to  prove  it  hy 
that  witness;  I  will  prove  it  by  one  of  your  owm 
witnesses.  One  of  his  own,  his  other  witnesses." 
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We  observe  that  this  Court  says: 

^^Immediately  thereafter,  in  disregard  of  the 
ruling',  appellant  continued  with  the  discussion 
of  the  Maritime  Federation  of  the  Pacific  *  *  *" 
etc. 

Actually,  what  appellant  did  was  to  begin  at  once 
to  comply  with  the  trial  Court's  ruling  as  appellant 
understood  it,  that  is  hy  becoming  specific,  by  singling 
out  for  comment  one  of  the  persons  whom  he  expected 
to  be  called  as  a  prosecution  witness. 

Lundeberg  had  not  only  testified  against  the  de- 
fendant Bridges  in  the  second  deportation  proceeding 
(testifying  that  Bridges  admitted  to  him  that  he, 
Bridges,  was  a  member  of  the  Communist  Party)  but 
Lundeberg  was  the  only  one  of  125  witnesses  who  had 
testified  against  Bridges  in  one  or  the  other  of  the 
two  deportation  proceedings  who  had  not  been  thor- 
oughly discredited  and  their  testimony  completely  re- 
jected by  the  reviewing  officers  of  the  government. 
[See  Bridges  v.  Wixon,  326  U.S.  135,  and  also 
the  printed  record  of  this  Court  in  the  case  of  Bridges 
V.  Wixon  before  it  went  to  the  Supreme  Court  of  the 
United  States.]  Appellant,  therefore,  had  every  rea- 
son to  expect  that  Liuideberg  would  be  called  as  a 
prosecution  witness  in  the  case  then  on  trial. 

Again  we  say  that  appellant  was  trying  to  comply 
with  the  trial  Court's  ruling  by  leaving  the  general 
and  getting  to  the  particular.  He  did  not  intend  to 
disregard  the  previous  rulings  of  the  trial  Court  and 
he  did  not  in  fact  disregard  that  ruling,  as  stated  hy 
this  Court. 
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Neither  the  objection  nor  the  ruliiig  in  this  incident 
was  directed  against  the  mention  of  labor  union  dis- 
putes. Both  the  objection  and  the  ruling  were  directed 
to  what  the  trial  Court  called  "these  excoriations  and 
vituperative  matter"  and  the  extent  of  the  Court's 
ruling  was  to  say  that  the  trial  Court  thought  that 
such  matters  had  "no  place  at  the  present  time^\ 
Again,  an  expression  of  opinion  not  amounting  to  an 
order. 

A^ote  that  what  appellant  said  in  this  instance  tvas 
to  use  this  Court's  tvords  ^* derogatory  language''.  It 
tvas  not  inflammatorif  and  it  did  not  descend  to  the 
level  of  vile  epithets. 

FITTH  INCIDENT. 

The  fifth  incident  is  recited  by  this  Court  as  fol- 
lows: 

"The  certificate  recites  that  only  a  few  seconds 
or  minutes  later,  appellant  again  'launched  into 
the  same  demeanor,  same  conduct,  persistent, 
studied  as  it  was.'  From  the  record  we  learn  that 
when  appellant  resumed  his  opening  statement, 
his  very  first  sentence  had  to  do  mth  quarrels 
between  Bridges'  union  and  the  A.F.L.  He  Avent 
on  to  charge  that  Lundeberg  and  another  labor 
leader  were  joined  in  their  fight  against  Bridges 
and  the  latter 's  union  by  employer  groups,  goon 
squads,  killers  and  perjurers.  After  the  statement 
that  certain  government  officials  also  joined  in 
this  persecution  of  Bridges,  although  other  'up- 
standing, granite-honest'  government  officials  had 
gone  out  of  their  way  to  protect  him,  another 
objection  was  interposed  and  sustained." 
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First,  let  us  comment  on  the  assertion  which  this 
Court  quotes  from  the  certificate,  viz.  : 

"launched  into  the  same  demeanor,  same  conduct, 
persistent  and  studied  as  it  was" 

What  was  the  "same  demeanor"?  Search  the  certifi- 
cate from  one  end  to  the  other  and  there  will  not  be 
found  any  description,  any  word  picture,  concerning 
appellant's  demeanor.    And  search  the  entire  record 
and  there  will  not  be  found  any  reference  to  any  de- 
meanor of  appellant  as  being  improper,  boisterous, 
surly  or  otherwise  unbecoming.   Here  the  trial  Court 
by  the  word  ''mme"  is  charging  by  implication,  by 
innuendo,  BY  SUGGESTION  that  which,  if  so,  should 
have  been  cliarged  in  direct  and  unmistakable  terms. 
And  here  we  find  this  Cburt  being  misled  by  that  sug- 
gestion and  itself  repeating  it,  although  it  finds  no  sub- 
stantiation in  the  record. 

The  record  shows  that  appellant  resumed  his  state- 
ment about  the  two-thirds  mark  on  page  557  of  the 
transcript  and  that  he  continued  talking  without  in- 
terru^ption  by  either  Court  or  counsel  to  about  the 
same  position  on  page  560:  a  matter  of  three  tran- 
script pages  and  about  four  minutes  of  time.   It  is 
true  that  during  that  period  appellant  made  mention 
of  labor  union  disputes,  but  the  pertinent  things  to 
observe  are  first,  that  no  objection  was  made  either 
by  government  counsel  or  the  C^ourt  to  what  api)el- 
lant  said  on  that  subject  and,  second,  that  the  next 
objection,  when  it  came,  was  directed  against  a  state- 
ment ])y  api)ellaiit  which  had  nothing  whatever  to  do 
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with  the  subject  of  laibor  union  disputes.  As  is  indi- 
cated in  this  Court's  opinion,  the  next  objection  was 
to  the  following  statement  by  ai)pellant  appearing  on 
page  560  of  the  transcript : 

'^ But  let  me  say  this  right  now  for  the  jury,  that 
any  mention  that  is  made  of  the  activity  of  the 
Government  officials  in  that  connection  does  not 
mean  the  United  States  Government  as  a  whole, 
or  does  not  mean  the  majority  of  the  officials  or 
any  officials  other  than  the  ones  designated,  be- 
cause at  every  juncture  of  his  career,  when  his 
safety  and  his  happiness  were  threatened,  some 
tine,  upstanding,  granite-honest  American  offi- 
cial,— and  usually  in  a  high  place — leaned  down 
and  lifted  Harry  Bridges  and  delivered  him  from 
the  coils " 

The  objection  and  the  ruling  were  as  follows: 

"Mr.  McMillan.  If  your  Honor  please,  that  is 
also  part  of  a  closing  argument.  It  is  purely  argu- 
mentative. 

The  Court.  Yes,  objection  sustained."  (Tr. 
pp.  560-561.) 

There  is  nothing  either  in  this  objection  or  in  this 
ruling  which  either  directly  or  indirectly  relates  to 
the  subject  of  labor  union  disputes. 

In  this  instance  there  was  no  inflammatory  ^natter 
and  no  vile  epithets  as  we  will  shotv  in  the  all  italics 
paragraph  at  the  end  of  the  10th  incident. 
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SIXTH  INCIDENT. 

The  sixth  incident  is  recited  by  this  Court  as  fol- 
lows: 

"Immediately  thereafter  appellant  said,  'the 
strength  and  extent  to  which  these  people  were 
willing  to  go  may  be  learned  from  the  fact  that 
as  early  as  1936  they  caused  a  warrant  for  Mr. 
Bridges'  arrest  on  a  deportation  inquiry  to  be  is- 
sued by  the  Secretary  of  Labor.'  Appellant  also 
referred  to  the  passage  of  a  'bill  of  attainder' 
against  Mr.  Bridges  by  the  United  States  House 
of  Representatives 


*  *  * >> 


The  record  pertaining  to  this  incident  (Tr.  p.  561)  is 
as  follows: 

"Mr.  Hallinan.  The  strength  and  extent  to  which 
these  people  were  willing  to  go  may  be  learned 
from  the  fact  that  as  earlj^  as  1936  they  caused  a 
warrant  for  Mr.  Bridges'  arrest  on  a  deportation 
inquiry  to  be  issued  by  the  Secretary  of  Labor. 
The  result  of  that  deportation  mquiry  I  am  not 
going  to  go  into,  but  the  fact  that  one  existed  is 
of  the  utmost  importance,  and  is  one  of  the  things 
that  the  jury  will  have  to  take  into  consideration 
in  analyzing  what  the  witnesses  are  saying.  And 
I  will  i)resently  explain  to  you  why. 

The  United  vStates  House  of  Representatives 
l)assed  as  against  Harry  IJridges  the  only  bill  of 
attainder  ever  passed  in  the  United  States, 
and 

Mr.  McMillan.  Your  Honor,  if  your  Honor, 
please,  that  is  argumentative.  He  is  not  in  some 
conference  now. 

The  Court.     Objection  sustained." 
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It  is  self-evident  that  such  a  statement  by  appellant 
made  no  reference  to  the  subject  of  labor  union  dis- 
putes and  that  neither  the  objection  nor  the  ruling 
had  any  relation  to  that  subject. 

Note  that  there  was  no  inflammatory  matter  and  no 
vile  epithets  in  this  instance. 

SEVENTH  INCIDENT. 

The  seventh  incident  is  recited  by  this  Court  (as  a 
continuation  of  the  sentence  in  which  the  reference  to 
the  sixth  incident  is  ended)  as  follows: 

4<*  *  *  ^j-^^  ^]gQ  stated  that  'Mr.  Bridges  has  made 
the  mistake  of  not  taking  the  $50,000  that  was  of- 
fered to  him  back  in  1934  to  throw  the  strike  and 
go  back  to  Australia.'  Again  objection  was  made 
and  again  sustained  *  *  *" 

The  record  discloses  that  this  seventh  incident  oc- 
curred on  pages  577  and  578  of  the  transcript  (i.e., 
some  16  transcript  pages  and  approximately  twenty 
minutes  in  time  subsequent  to  the  sixth  incident). 

The  record  account  of  this  seventh  incident  is  as 
follows : 

''The  Coui't.    You  may  proceed. 

Mr.  Hallinan.  However,  Mr.  Bridges  has  made 
the  mistake  of  not  taking  the  $50,000  that  was 
offered  to  him  back  in  1934  to  throw  the  strike 
and  go  on  back  to  Australia 

Mr.  McMillan.     That  is  objected  to. 

Mr.  Hallinan.    We  will  show  that. 

The  C^ourt.  The  objection  is  sustained  and  the 
jury  is  instructed  to  disregard  the  statement." 
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We  suppose  that  the  unstated  ground  of  this  objec- 
tion was  tliat  tlic  matter  stated  by  appellant  was  irrele- 
vant and  immaterial.  The  statement  did  not  deal  with 
a  union  labor  dispute  as  such  but  with  the  defendant 
Bridges'  asserted  act  of  refusing  an  offer  of  $50,000 
to  throw  a  strike.  The  ruling  was  not  directed  against 
the  mention  of  union  labor  disputes. 

Again  no  wflammatory  matter  and  no  vile  epithets, 

EIGHTH  INCIDENT. 

The  eighth  and  last  incident  mentioned  by  this 
Court  under  the  heading  of  labor  union  disputes  is 
stated  by  this  Court  as  follows: 

"*  *  *  and  appellant  then  referred  to  the  labor 
situation  in  Hawaii  as  'the  renewal  of  about  what 
had  hapj^ened  in  San  Francisco— poison  gas  and 
clubs  for  the  workers  *  *  -.  Again  objection  was 
made  and  again  sustained." 

The  record  jn'inting  of  this  eighth  incident  (Tr.  pp. 

579-580)  is  as  follows: 

''The  Court.     Proceed. 

Mr.  Hallinan.  The  International  Longshore 
AVorkers  Union  went  down  to  Hawaii  and  organ- 
ized the  disorganized  and  exploited  workers  there, 
and  they  drew  down  upon  themselves  and  upon 
Bridges  anew  the  malice,  hatred  and  revenge  that 
has  tlowei-ed  this  consi)iracy  anew  of  the  power- 
ful feudal  tive  companies  of  the  New  Hawaii,  and 
that  is  the  immediate  cause  of  what  is  now' con- 
fronting us.  11ie  situation  there  was  the  renewal 
of  about  what  had  happened  in  San  Francisco— 
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jjoison  gas  and  clubs  for  the  workers  and  a  stor- 
ing up  of  the 

Mr.  McMillan.     If  it  please  Your  Honor, 


Mr.  Hallinan.     This  is  not  ancient  history;  this 

happened  within  the  last  year. 

Mr.  McMillan.  The  ])oison  gas,  rocks,  stones 

The   Court.     The   objection   is   sustained,   Mr. 

McMillan." 

This  statement  by  appellant  did  relate  to  a  labor 
union  dispute.  It  was  not  in  disregard  or  in  defiance 
of  any  previous  ruling  of  the  trial  Court,  however. 
The  only  previous  ruling  of  the  trial  Court  relating 
to  the  mention  of  imion  labor  disputes  was,  as  we 
have  pointed  out,  the  ruling  in  the  third  incident  and 
it  related,  again  as  we  have  pointed  out,  to  general 
rather  than  specific  (i.e.,  shotgun)  historical  accounts 
of  union  labor  disputes. 

Note  that  here  there  was  no  inflammatory  matter 
and  no  vile  epithets.  That  there  had  been  violence  in 
the  recent  Hawaiian  strike  ivas  tvell  known. 


B.     ATTACKS  ON  CREDIBILITY  AND  CHARACTER 
OF  OPPOSING  WITNESSES. 

The  Court  commences  its  discussion  of  this  subject 
with  the  following  statement: 

''The  next  type  of  matter  found  in  the  oj^ening 
statement  consists  of  direct  attacks  upon  the 
credibility  and  character  of  anticipated  opi^osing 
witnesses.  The  Court,  in  the  absence  of  the  jury, 
stated  that  in  its  opinion  appellant  had,  in  his 
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opening  statement,  been  'anticipating  much  of 
the  Government's  case,  indulging-  in  speculation 
on  speculation,'  and  'creating  an  atmospheric 
quantity  at  this  stage  designed  to  prejudice  and 
inflame  the  jury.'  Reference  is  made  to  Govern- 
ment counsel's  statement  as  to  the  position  of  the 
Government.  This,  the  record  discloses,  was  to 
the  effect  that  appellant  was  not  entitled  to  attack 
the  credihility  of  prosecution  witnesses  in  the 
opening  statement." 

We  find  in  this  statement  something  which  to  us 
is  strange.  Strange  to  the  point  of  being  literally 
dreadful  in  its  implications.  We  believe  that  once  we 
have  pointed  this  thing  out,  this  Court,  out  of  con- 
sideration for  itself  as  well  as  for  the  law,  will  want 
to  give  this  case  further  consideration  before  going 
on  permanent  record. 

What  is  the  strange  thing  of  dreadful  implications 
which  we  find  in  the  foregoing  statement  of  this 
Court  ?  We  find  the  trial  Oourt  making  reference  to 
the  ''position"  taken  by  govermnent  counsel  as  a 
predicate  for  a  summary  judgment  holding  appellant 
in  criminal  contempt  of  Court  and  we  find  this  Court 
making  reference  to  that  "position"  of  the  prose- 
cutor as  a  predicate  for  affirming  that  summary  judg- 
ment of  criminal  contempt. 

From  what  we  have  read  upon  the  subject  we  sup- 
pose that  in  a  totalitarian  country,  where  no  dissent 
IS  permitted  and  the  prosecutor  speaks  with  the  voice 
of  su])i(Mn('  authority,  a  defense  counsel  who  did  not 
accede  to  and  lollow  a  "position"  taken  by  the  prose- 
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cutor  would  be  summarily  imprisoned  for  criminal 
contempt.  But  we  had  no  idea  that  any  trial  Court 
in  our  land  would  consider  such  an  action  contempt 
of  Court,  much  less  criminal  contempt  of  Coui-t,  or 
that  any  Appellate  Court  in  our  land  would  base  an 
affirmance  in  a  summary  judgment  of  criminal  con- 
tempt, either  in  whole  or  in  ANY  part,  upon  the 
charge  that  defense  counsel  in  a  criminal  case  had 
failed  to  follow  a  '* position"  taken  by  the  prosecuting 
attorney  concerning  how  the  case  of  the  defendant 
should  be  presented. 

Is  the  former  not  precisely  what  the  trial  Court 
has  done  in  this  case  ?  And  is  the  latter  not  precisely 
what  this  Court  is  doing  in  this  case  ?  What  relevance 
or  materiality  could  the  reference  to  the  '' position" 
taken  by  the  prosecutor  have,  either  in  the  trial 
Court's  certificate  or  in  this  Court's  opinion,  except 
to  serve  as  a  predicate  for  the  judgment  f 

It  should  be  observed  that  neither  in  the  cei-tificate 
of  the  trial  Court  nor  in  the  statement  of  this  Court 
is  it  said  that  the  ''position"  so  taken  by  the  prose- 
cutor was  adopted  by  the  trial  Court,  that  is  converted 
by  the  trial  Court  into  a  ruling.  The  record  discloses 
that  the  trial  Court  did  not,  either  directly  or  by  im- 
plication, adopt  the  ''i)osition"  so  taken  by  the  prose- 
cutor. Indeed,  in  the  first  statement  made  by  the  trial 
Court  after  the  prosecutor  had  stated  his  "position" 
(the  position  being  stated  by  the  prosecutor  on  page 
530  of  the  transcript  and  the  follomng  statement  by 
the  Court  being  made  on  pages  530  and  531  of  the 
transcript)  the  trial  Court  said,  addressing  appellant: 
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'M  of  course  am  at  a  loss  presently  to  indicate 
to  you  how  we  may  delimit  your  presentation  at 
this  time".* 

In  other  words,  one  of  the  acts  of  contempt  certified 
by  the  trial  Court  and  accepted  by  this  Court  upon 
which  the  pidgment  is  made  to  rest  is  an  act  of  ap- 
pellant in  not  acquiescing  in  and  following  a  ''posi- 
tion" taken  by  the  prosecutor  which  was  not  made  a 
ruling  of  the  trial  Court. 

We  find  in  the  foregoing  statement  of  this  Coui-t 
another  thing  which  to  us  has  dreadful  implications. 

The  trial  Court  would  not  have  made  reference  to 
the  ''position"  taken  by  the  pi-osccutor  nor  would  this 
Court  have  stated  the  ''position"  taken  by  the  prose- 
cutor had  not  the  trial  Court  and  this  Court  severally 
been  of  the  view  that  such  "position"  was  legally 
sound.  That  "position"  was  not  and  is  not  legally 
sound.  It  runs  counter  to  the  fundamental  principles 
of  our  American  system  of  justice.  And  that  this  is 
so  is  subject  to  demonstration. 

Eveiy  prosecuting  attoi-ney,  at  the  commencement 
of  a  criminal  trial,  makes  an  opening  statement.  In 
making  that  oj^ening  statement  he  says  things  lohich 
attack  the  credibility  and  character  of  the  defendant, 
or  of  the  defendants,  as  the  case  may  be.  This  is  neces- 
sarily so.  He  could  not  make  an  opening  statement 
without  so  doing. 

^^TIr.  trial  (.'„uH,  in  the  certificate,  made  reference  t„  buf   ,li<| 
nu    .,m.1e    Ins  staten.ent.   Compare  Transcript  pages  5:il  and  77,s 
11118  Loiirt  makes  no  reference  to  this  statement. 
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In  this  case  the  prosecuting  attorney  in  his  opening 
statement  told  the  jury  that  he  would  prove  that  the 
defendant  Bridges  was  a  member  of  the  Communist 
Party,  that  he  had  committed  perjury,  that  he  had 
defrauded  the  government  and  that  he  had  consj^ired 
with  the  other  two  defendants  and  with  "divers  per- 
sons to  the  G-rand  Jury  unknown^i"  to  commit  perjury 
and  to  defraud  the  government.  The  prosecuting  at- 
torney also  told  the  jury  in  that  opening  statement 
that  he  would  prove  that  each  of  the  other  two  de- 
fendants was  a  member  of  the  Communist  Party,  had 
conspired  with  the  defendant  Bridges  to  commit  per- 
jury and  to  defraud  the  government  and  had  aided 
and  abetted  the  defendant  Bridges  in  committing  per- 
jury and  in  defrauding  the  government.  In  so  doing 
the  prosecuting  attorney  attacked  the  credibility  and 
character  of  each  of  the  three  defendants  and,  by  the 
expression  "divers  persons  to  the  Grand  Jury  un- 
known," of  every  person  the  defendants  possibly 
could  call  to  controvert  directly  (as  distinguished 
from  circumstantially)  the  witnesses  whom  the  prose- 
cution would  call  to  establish  the  offenses  charged 
against  the  three  defendants. 

We  do  not  complain  of  this.  That  was  the  prose- 
cuting attorney's  legal  right. 

But  the  law  of  our  land  gives  to  the  prosecutor  no 
greater  breadth  or  depth  or  scope  in  the  making  of 
an  opening  statement  than  it  gives  to  the  defense.  Our 
system  of  justice  leans  in  such  matters  not  in  favor 
of  the  prosecution   hut  in   favor  of  the  defense.    It 
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does  so  in  the  presumption  of  innocence,  in  the  doc- 
trine of  reasonable  doubt,  in  the  allowance  of  more 
peremptoi'v  clialleni^es  to  the  defense  than  to  the 
prosecution  and  in  the  right  of  appeal  to  the  defend- 
ant on  conviction  but  not  to  the  prosecution  on  ac- 
quittal. It  does  so  in  many  other  ways.  In  not  one 
single  ivay  does  it  give  to  the  prosecution  a  greater 
leeway. 

Yet  is  the  opposite  of  this  not  precisely  what  the 
prosecutor  contended  by  taking  the  ''position"  that 
"appellant  was  not  entitled  to  attack  the  credibility 
of  prosecution  witnesses  in  the  opening  statement"? 
And  is  the  opposite  of  this  not  precisely  tvhat  the 
trial  Court  by  necessary  im plication  held  when  it 
made  reference  to  that  '' position"  of  the  p^^osecutor 
as  a  predicate  for  judging  appellant  guilty  of  criminal 
contempt?  And  is  the  opposite  of  this  not  precisely 
what  this  Court  by  necessary  implication  holds  when 
it  states  that  ''position"  of  the  prosecutor  and  uses 
it  as  predicate  for  upholding  appellant's  conviction? 

We  will  say  in  all  sincerity  that  by  reason  of  the 
statement  of  this  Court  which  we  have  just  discussed, 
if  the  present  opinion  of  tJiis  Court  is  allowed  to 
become  the  decision  of  this  Court  and  if  the  Supreme 
Court  of  the  United  States  by  reason  of  the  haste 
which  it  must  exercise  in  passing  on  petitions  for  cer- 
tiorari refuse  to  grant  cei'tiorari  a  dangerous,  repres- 
sive and  UNAMERICAN  precedent  will  have  been 
set  which,  if  followed,  will  lead  to  the  destruction  of 
our  cherished  system  and  concept  of  justice. 
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Concluding  our  comment  on  the  above  statement  of 
this  Court,  we  again  call  attention  to  the  fact  that 
there  Avas  no  ruling  of  the  trial  Court  foreclosing  ap- 
pellant upon  resuming  the  opening  statement  from 
attacking  the  credibility  and  character  of  anticipated 
opposing  witnesses.  There  was  only  the  ''position" 
taken  by  the  prosecutor  to  serve  as  a  predicate  for  a 
finding  of  contempt,  should  aj^pellant  make  such  an 
attack. 

NINTH  INCIDENT. 

We  now  proceed  to  the  first  incident  under  this 
heading  mentioned  by  this  Court.  We  will  call  it  the 
''Ninth  Incident"  for  the  purpose  of  easy  reference 
and  to  avoid  confusion.  It  is  stated  by  this  Court  as 
follows : 

"Appellant  then  resumed  his  opening  statement. 
We  learn  from  the  record  and  cei'tificate  that  ap- 
pellant referred  to  Harry  Lundeberg  as  'one  of 
the  most  remarkable  of  the  witnesses  that  will  be 
produced,'  'like  a  character  from  Jack  London, 
a  typical  bucko  mate,  with  a  reputation  for  vio- 
lence and  ferocity  as  wide  as  the  Seven  Seas,  a 
man  who  has  been  arrested  for  brawling  and  as- 
saults in  half  the  courts  of  the  world.'  Objection 
was  again  made  and  the  Court  stated :  '  This  mid 
anticipation  of  the  Government's  case  is  to  my 
mind  novel,'  and  ruled  that  'these  excoriations  and 
vituperative  matter  l^earing  upon  Mr.  Lundeberg 
and  others  has  no  place  at  the  present  time.'  The 
Court  also  specifically  instructed  the  jury  to  dis- 
regard the  statements  about  Limdeberg's  arrests 
in  all  parts  of  the  world." 
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We  have  hereinbefore  quoted  the  record  concerning 
this  incident  under  the  Fourth  Incident,  supra,  pages 
23-24. 

In  this  incident  did  the  trial  Court  make  a  ruling 
foreclosing  ap])ellant  from  making  further  attacks 
upon  the  credi))ility  and  character  of  anticipated  op- 
posing witnesses  ?  It  did  not.  It  did  what  in  other 
instances  this  Court  has  called  "expressed  *  *  *  opin- 
ion". That  this  is  so,  is  revealed  by  the  follomng 
excerpt  from  the  trial  Court's  statement,  giving  par- 
ticular attention  to  tlie  words  printed  in  italics : 

"The  Court.  This — I  again  repeat  another  ad- 
monition to  the  jury,  that  what  Mr.  Hallinan  has 
to  say  is  in  reality  that  type  of  matter,  that  may 
be  reser\'ed  for  closing  argument,  if  the  facts 
demonstrate  it.  This  wild  anticipation  of  the 
Government's  case  is  to  my  mind  novel;  I  have 
never  experienced  it  before  in  these  courts,  and  7 
am  naturally  indulgent  toward  counsel  on  both 
Sides  to  the  end  that  this  case  be  heard  fairly, 
impartially  and  that  we  have  all  the  evidence  be- 
fore us.  But  I  think,  Mr.  Hallinan,  that  these 
excoriations  and  vituperative  matter  bearing  upon 
Mr.  Lundel)erg  and  others  has  no  place  at  the 
present  time." 

It  should  ]w  observed  further  that  the  only  portion 
of  appellant's  statement  which  the  trial  Court  in- 
structed the  jury  to  disregard  was  that  part  about 
Lundel)erg's  having  ])een  ariested  in  various  pai*ts  of 
the  world,  'i'he  following  excerpt  from  the  record 
will  reveal  that  this  is  so : 
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Mr.  McMillan.    May  I  interrupt,  just  to  give  a 
good  example  ?  He  has  stated  Mr.  Lundel^erg  has 

been  arrested  in  every  port 

The  Court.  I  noticed  that.  I  noticed  that.  All 
parts  of  the  world.  And  I  will  instruct  the  jury 
to  disregard  the  statement. ' ' 

In  this  incident  nothing  inflammatory,  nothing  cal- 
culated or  likely  to  rise  the  passions  of  the  jury,  was 
said  hy  appellant.  Wlmt  appellant  said  about  Lunde- 
herg  was,  as  this  Court  said  in  its  comment  under  the 
fourth  incident,  *' derogatory".  But  referring  to 
Lundeherg  as  like  a  character  from  Jack  London  fell 
far  short  of  being  a  ^%'ile  epithet''.  The  reference  to 
his  having  a  reputation  for  violence  and  ferocity  as 
tvide  as  the  seven  seas  and  of  having  been  arrested 
for  brawling  and  assaults  in  half  the  ports  of  the 
world  was,  obviously,  a  hyperbole,  was  obviously,  a 
poetic  or  rhetorical  overstatement;  like  the  statement 
''/  am  so  hungry  I  could  eat  a  horse,  hides,  hoof  and 
all".  But  the  general  characterization  which  appel- 
lant gave  of  Lundeberg  was  capable  of  being  proved, 
capable  of  being  seen  by  the  jury  to  be  true  not  only 
as  the  result  of  the  testimony  of  other  witnesses  but 
through  examination  and  cross-examination  and  the 
demeanor  on  the  'witness  stand  of  Lundeberg,  Jiimself. 

TENTH  INCIDENT. 

The  next  incident  is  stated  by  this  Court  as  follows : 
"Only  a  few  seconds  later,  ajjpellant  'launched 
into  the  the  same  demeanor,  same  conduct,  per- 
sistent, studied  as  it  was'.    The  .sul)sequent  state- 
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ments  included  assei-tioiis  that  the  defense  would 
prove  that  Lunde))erg  and  another  labor  leader 
employed  a  known  murderer  to  kill  Bridges  and 
did  in  fact  send  a  man  to  New  Orleans  who  killed 
a  C.I.O.  organizer  there.  Appellant  also  asserted 
that  the  labor  leaders  had  under  their  control  goon 
squads,  killers  and  perjurers." 

Court  is  referring  to  the  middle  poi-tion  of  the  state- 
ment by  appellant  commencing  at  about  the  two-thirds 
mark  on  page  557  and  ending  at  about  the  two-thirds 
mark  on  page  560  of  the  transcript  which  we  discussed 
under  the  Fifth  Incident.    As  we  pointed  out  in  that 
discussion,  the  matters  to  which  this  Court  now  refers 
were  not  objected  to  either  by  Government  counsel  or 
by  the  trial  Court.    Such  remarks,  therefore,  could 
have    constituted   contempt    only   had   there    been    a 
previous  order  by  the  trial  Coui-t  foreclosing  appellant 
from  making  statements  of  this  kind.     As  we  have 
shown,  the  trial  Court  had  not  previously  made  any 
such   order.     And   this  incident  could   serve   as  the 
predicate  for  subsequent  contempt  only  if  this  incident 
contained  such  an  order.     It  does  not.     It  does  not 
contain  even  so  much  as  an  '^expressed  opinion"  by 
the  trial  Coui-t. 

The  statement  of  appellant  here  quoted  hy  this 
Court  is  factually  true.  That  some  labor  leaders  do 
have  ''yoon  squads''  under  their  control  is  a  matter 
of  common  knotvledge.  That  at  times  murder  and  at- 
tempted murder  is  resorted  to  in  inter-imion  conflicts 
is  ejemplifird  hy  the  assaults  which  have  been  made 
upon  the  Heather  brothers.   That  there  is  a  gangster 
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element  within  the  rauks  of  organized  labor  which  re- 
sorts to  violence,  blackmail,  e:rtortion  and  perjury  is 
exemplified  in  the  publicly  revealed  history  of  Browne 
and  Bioff  in  the  moving  picture  industry.  Here  ap- 
pellant tvas  not  hurling  vile  epithets,  lie  tvas  stating 
facts  which  he  was  j)repared  to  prove,  in  part  circum- 
stantially and  in  part  by  direct  evidence.  It  so  hap- 
pened that  defendant  Robertson  was  a  victim  of  one 
of  the  ''goon  squads''  mentioned,  that  he  was  beaten 
uj)  and  his  back  nearly  broken  in  New  Orleans,  and 
that  another  CIO  organizer  tvas  killed  by  such  a 
''goon  squad''  in  New  Orleans. 

ELEVENTH  INCIDENT. 

The  next  incident  is  stated  hj  this  Court  as  follows: 
"Appellant  further  stated:  'Now,  as  early  as  1936 
there  had  been  introduced  into  Harry  Bridges' 
union  and  into  his  personal  office  as  his  jDrivate 
secretary  a  woman  employed  by  the  Waterfront 
Employers  Association,  and  she  was  also  the  mis- 
tress of  Mr.  Harry  Lmideberg.'  Objection  was 
made  and  appellant  gave  as  justitication  for  the 
statement  his  purpose  of  showing  Bridges'  con- 
sciousness of  being  watched  by  agents  of  his 
enemies,  who  would  use  against  him  any  detected 
activities  in  the  Communist  Party.  The  Coui^t 
then  said,  among  other  things,  that  an  opening 
statement  was  not  a  sounding  board  for  giving 
vent  to  immaterial  matters,  and  that  it  was  very 
unfair  to  make  such  a  reference  to  the  woman." 

This  statement  is  accurate  except  in  one  particular. 
The  trial  Court  did  not  say  "That  it  was  very  unfair 
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to  make  such  a  reference  to  the  woman".  What  the 
trial  Court  did  say  in  this  respect  was,  "I  think  it 
rather  an  extreme  situation  that  reference  be  made  to 
this  woman  at  this  juncture  without  evidence  before 
the  Court  or  jury".  (Transcript  page  567.)  More- 
oA'er,  the  tiial  Coui-t  did  not  sustain  the  prosecutor's 
objection  or  admonish  tlie  jury  to  disregard  appel- 
lant's statement. 

The  only  objectionable  matter  here  is  the  reference 
to  the  unnamed  woman  having  been  a  mistress  of 
Lundeberg.  That  statement  may  have  been  in  bad 
taste.  But  as  far  as  being  inflammatory  is  concerned 
it  tvas  much  more  likely  to  have  incensed  the  jury 
against  appellant  and  his  client  than  to  have  aroused 
the  passions  of  the  jury  against  the  prosecution  or 
the  prosecution's  case.  The  word  ''mistress"  was  not 
used  for  the  purpose  of  moral  censure  but  to  name  a 
relationship.  It  had  a  direct  bearing  uijon  the  credi- 
bility of  several  prospective  prosecution  witnesses. 
Moreover,  at  the  trial  it  developed  that  that  woman 
was  discharged  by  Bridges.  He  testified  that  it  was 
because  it  was  discovered  that  she  was  spying  against 
the  union,  revealing  to  the  enemies  of  the  union  and 
adversaries  of  the  union  confidential  union  affairs. 
The  prosecution  contended,  through  several  witnesses, 
that  she  was  discharged  as  a  matter  of  Communist 
Party  discipline.  The  word  "mistress"  was  not  used 
as  an  ei)ithet  but  to  name  a  relationship. 
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TWELFTH  INCIDENT. 


The  next  incident  is  stated  by  this  Court  as  follows : 
''After  some  discussion,  the  Court  stated  to  ap- 
pellant :  '  You  characterized  all  of  these  witnesses 
as  perjurers,  low  people,  characterized  them  with 
vile,  vituperative  terms.  125  in  number.  I  do  not 
know  at  the  present  time  the  identity  of  any  wit- 
ness about  to  be  called  for  the  United  States  Gov- 
ernment, and  I  dare  say  that  in  large  part  you  do 
not.  Now  /  fhwk  it  highly  unfair  to  this  court, 
indulgent  as  I  have  been  with  you,  to  continue  on 
that  line  or  that  particular  vein.'  " 

The  record  concerning  this  incident  is  as  follows : 
"Mr.  Hallinan  (addressing  the  Court),  *  *  * 
Now,  they  said  that  they  would  show  that  in  con- 
formity with  Communist  Party  plans  of  keeping 
secret  the  membership  of  persons  prominently 
identified,  that  mem])ership  cards  issued  to  the 
defendant  were  issued  in  the  name  of  Harry 
Bridges,  that  he  was  some  kind  of  a  secret,  hidden 
conspiratorial  sort  of  member ;  that  he  was  elected 
under  some  sort  of  secret  and  guilty  idea.  Now, 
they  can  come  out  and  say  that  in  an  opening 
statement  and  try  to  blacken  these  gentlemen  be- 
fore anything  starts.  But  l^ecause  we  mention 
some  woman,  without  revealing  her  name  at  all, 
but  who  we  suppose  and  expect  is  going  to  be  a 

witness  here,  and  who,  if  we  haven't 

The  Court.    No.    Now,  Mr.  HalUnan, 


Mr.  Hallinan.  We  will  i^roduce  the  evidence  on 
it. 

The  Court.  Mr.  Hallinan,  let  us  pause  momen- 
tarily and  analyze  just  what  we  say.  You  char- 
acterized wholesale  all  of  these  witnesses  as  per- 
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jurers,  low  people,  characterized  them  with  vile, 
vituperative  terms.  125  in  number.  I  do  not 
know  at  the  present  time  the  identity  of  any  wit- 
ness about  to  be  called  for  the  United  States  Gov- 
ernment, and  I  dare  say  that  in  large  part  you  do 
not.  Now,  I  think  it  highly  unfair  to  this  Court, 
indulgent  as  I  have  been  with  you,  to  continue  on 
that  line  or  that  particular  vein."  (Transcript 
pp.  568,  569.) 

The  trial  Court's  reference  to  125  persons  related 
not  to  something  which  had  just  been  said  by  appel- 
lant. The  most  recent  mention  of  this  125  had  been 
made  not  by  appellant,  Init  hy  the  Court,  on  the 
preceding  day,  and  more  particularly,  on  page  533  of 
the  transcript.  Consequently,  this  is  not  an  incident 
(of  contempt)  at  all,  but  only  a  statement  by  the  trial 
Court,  and  that  statement  was  not  an  order ;  it  was  the 
expression  of  an  opinion,  as  the  words  ^'I  think" 
reveal. 

Here  there  were  no  statements  hy  appellant  against 
hnyone.    A^or  tvas  there  anything  inflammatory  said. 

THIRTEENTH  INCIDENT. 

The  next  incident  is  stated  by  this  Court  as  follows : 
"The  certificate  quotes  a  subsequent  statement  by 
the  Court,  'again  responding  to  an  objection  urged 
by  Mr.  McMillan,  and  to  matters  that  were  in- 
com])etent  and  irrelevant'.  It  is  shown  by  the 
record  that  these  matters  were  specific  references 
to  three  named  individuals  who  appellant  asserted 
were  ex-Communists  and  would  be  Government 
witnesses.  Each  of  the  references  also  included 
derogatory  remarks.    The  C'ourt  then  remarked: 
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'What  you  propose  to  do  is  perfectly  plain  to  me, 
Mr.  Hallinan,  and  that  is  to  assassinate  in  ad- 
vance every  mtness  who  might  take  this  stand 
without  any  e^ddence  before  tliis  coui*t  of  the  gen- 
eral characterizations  and  vituperations.'  The  rec- 
ord shows  that  this  remark  of  the  Court  was  made 
the  basis  of  a  ruling.  Api:)ellant  replied:  'All 
right,  and  that  is  just  what  I  say,  your  Honor.' 
The  Court  answered:  'That  procedure  *  *  *  has 
never  been  the  procedure  in  the  federal  courts.  I 
sustain  the  objection.'  " 

The   record   concerning   this   incident    (Transcript 
pages  473  and  474)  is  as  follows : 

"Mr.  Hallinan.  Then  let  us  get  to  the  next 
category  and  root  of  their  false  and  fraudulent 
charge,"  and  I  hope  that  these  gentlemen  are  not 
entitled  to  the  instant  protection  that  Mr.  McMil- 
lan affords  the  government  agents.  They  will  pro- 
duce here,  they  tell  us,  ex-members  of  the  Com- 
munist Party  who  will  testify  to  certain  things. 
And  there  are  such  witnesses.  The  most  fantastic 
of  all  that  will  be  produced,  to  name  a  few  of 
them,  they  have  Benjamin  Kiplau,  who  occupied 
most  of  his  life  as  a  labor  spy.  There  was  Man- 
ning Johnson,  a  negro,  who  was  raised  ])y  the 
Communist  Party  from  a  cafeteria  Imsboy  to  some 
sori  of  organizer  and  is  now  qualified  as  a  gov- 
ernment witness.  There  is  Louis  Budenz  who 
deserted  a  somewhat  impecunious  position  on  a 
Coimnunist  newspaper  and  returned  or  went  into 

the  Roman  Catholic  Church  and  is  now 

Mr.  McMillan.     Just  a  moment. 
Mr.  Hallinan.     AVe  are  entitled  to  talk  about 
these  people,  Your  Honor. 
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Mr.  McMillan.  There  was  notliinj^  said  in  our 
opening  statement  as  to  who  the  witnesses  will  be. 

Mr.  Hallinan.  I  know  who  they  are.  They 
produced  some  of  these  people  before  the  Grand 
Jury.  We  are  entitled  to  discuss  them  and  warn 
the  jury  what  is  coming,  to  inform  them,  to  have 
them  look  at  them  with  inquisitive  eyes.  We  do 
not  have  to  keep  quiet  about  every  witness  that 
they  are  going  to  put  on.  If  we  had  such  a  witness 
that  they  knew  of,  the}^  could  characterize  him, 
tell  about  his  testimony,  why  he  would  be  biased 
or  motivated.  That  goes  right  to  the  credibility  of 
the  witness.  We  can  test  all  of  that  on  cross- 
examination.  I  think  if  anything  is  proper  on  an 
opening  statement,  that  is.  All  they  want  to  do, 
Judge,  is  sort  of  write  out  an  opening  statement 
for  the  defense  and  say  'You  can  say  this  and  no 
further. ' 

The  Court.  What  you  propose  to  do  is  per- 
fectly plain  to  me,  Mr.  Hallinan,  and  that  is  to 
assassinate  in  advance  every  witness  who  might 
take  this  stand  without  any  evidence  before  this 
Court  of  the  general  characterizations  and  vitu- 
perations. 

Mr.  Hallinan.  All  right,  and  that  is  just  what 
I  say.  Your  Honor. 

The  Court.  That  procedure  may  be  extant  or 
it  may  be  the  procedure  in  some  other  courts.  It 
has  never  ])een  the  procedure  in  the  federal  courts. 
I  sustain  the  ol)jection. 

Mr.  Hallinan.  1  will  have  to  enter  an  excep- 
tion." 

It   will   be   observed   that  the   objection   "there   is 
nothing    said    in    the    opening    statement    who    the 


48 


witnesses  would  be".  In  other  words  the  objection 
was  to  the  naming  of  particular  persons  and  prospec- 
tive witnesses.  (Of  the  three  named,  Manning  John- 
son became  a  witness  at  the  trial,  and  Louis  Budenz 
was  a  witness  before  the  Grand  Jury.)  The  trial 
Court's  ruling  was  limited  to  that  objection,  for  what 
the  trial  Court  said  was  *'I  sustain  the  objection". 

There  ivas  nothing  inflammatory  in  the  above  state- 
ment of  appellant  and  there  tvere  no  vile  epithets 
hurled.  Gitlow  had  been  a  labor  spy.  Manning  John- 
son was  a  negro,  had  been  a  bus-boy,  had  become  an 
organizer  of  the  Communist  Party  and  at  the  time  of 
trial  ivas  a  government  witness.  Louis  Budenz  had. 
left  the  Communist  PaHy  and  joined  or  rejoined  the 
Roman  Catholic  Church.  Is  this  Court  of  the  opinion 
that  the  charge  that  Budenz  had  left  or  deserted  the 
Communist  Party  and  became  a  member  of  the  Bonmn 
Catholic  Church  is  a  vile  epithet? 

FOURTEENTH  INCIDENT. 

The  next  and  last  incident  discussed  by  this  Court 
under  the  category  of  attacks  upon  the  prospective 
witnesses,  is  stated  by  this  Court  as  follows: 

''Later  in  the  certificate  reference  is  made  to  an- 
other objection.  The  record  discloses  the  objection- 
able statements  to  liave  constituted  a  wholesale 
attack  on  125  persons  who  appellant  asserted 
would  testify  for  tlie  Clovernment.  Apj^ellant  ac- 
cused them  of  traveling  'any  place  where  they 
could  pick  up  a  few  honest  dollars  of  government 
treasury  compensation  testifying  against  Com- 
munists here,  lab(n*  leaders  liere,  school  teachers 
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there,  willing  to  say  anything  that  would  bring 
them  a  few  dollars  *  *  *  for  fame  or  what  they 
call  fame  *  *  *.  They  are  perjurers  of  the  worst 
kind  *  *  *  spies,  turncoats,  the  very  swill  of  hu- 
manity *  *  *" 

The   record   concerning   this   incident    (Transcript 
I>ages  580  to  582)  states: 

''Mr.  Hallinan.     The  agents  of  those  organiza- 
tions stirred  up  anew  the  conspiracy,  revived  it, 
revitalized  it,  and  now,  four  years  after  Harry 
Bridges  swore  under  oath  in  the  Superior  Court 
that  he  was  not  and  never  had  been  a  member  of 
the  Communist  Party,  a  perjury  charge  comes  on 
for  trial  before  you  ladies  and  gentlemen,  and  we 
will  show  by  the  witnesses  for  the  prosecution  that 
the  express  and  avowed  reason  for  the  institution 
of  that  was  to  break  the  strike  in  Hawaii,  and  so 
said  Tom  Clark  publicly,  the  Attorney  G-eneral  of 
the  United  States,  and  we  will  show  you  that  that 
was  the  exact  and  only  purpose  of  fomenting  this 
persecution. 

My  opening  statement  has  been  criticized  by 
admirable  judges.  The  trial  procedure  may  in- 
voke criticism  by  jurors  and  even  spectators.  The 
sources  of  inquiry  here  cover  a  period  of  many 
years.  Whether  it  sounds  fantastic  or  not,  there 
were  125  witnesses.  The  preparation  for  the 
proper  trial  of  such  case  would  consume  months. 
The  testimony  of  all  people  in  previous  matters 
must  be  read  over.  I  assuuK^,  Your  Honor,  that  I 
should  not  mention  any  decision  of  any  court  no 
matter  how  relevant  I  consider  it  to  be.  I  am  not 
going  to  transgress  on  your  patience. 

The  Court.     We  have  already  discussed  tJiose 
matters  at  length,  Mr.  Hallinan. 
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Mr.  Hallinan.  These  125  people  have  testified 
under  oath  in  numerous  matters.  The  so-called  ex- 
members  of  the  Communist  Party  have  run  from 
New  York  to  Hawaii  to  San  Francisco  to  Louis- 
iana— any  place  where  they  could  pick  up  a  few 
honest  dollars  of  government  treasury  compensa- 
tion testifying  against  Communists  here,  labor 
leaders  here,  school  teachers  there,  willing  to  say 
anything  that  would  l)ring  them  a  few  dollars 
typical  of  the  kind  of  people  that  come  up  in 
circumstances  and  periods  such  as  we  are  going 
through,  now  ready  for  a  few  dollars,  for  fame 
or  what  they  call  fame,  to  keep  themselves  in  the 
limelight,  to  swear  any  man's  life  away  for  a  hun- 
dred dollars.  They  are  perjurers  of  the  worst 
kind — one  of  them  who  will  come  and  hear  the 
very  tightest  oaths  of  the  Communist  Party  the 
very  soul  of  this  sort  of  thing,  hired  informers, 
spies,  turncoats,  the  very  swill  of  humanity,  these 
ex-Communists,  experts  who  have  now  turned  up- 
on their  old  comrades  and  associations,  and  finding 
the  pickings  more  profitable  in  the  safe  environ- 
ment of  the  government's  protectorate,  will  come 
in  here  and  swear  any  man's  life  away  whether 
they  ever  saw  him  before  or  not." 

There  was  no  objection  and/or  ruling  in  or  to  this 
incident. 

The  only  thing  resembling  an  epithet  here  is  the 
expression  ''the  very  swill  of  humanity".  Standing 
alone,  without  the  direct  statements  which  precede  it, 
it  would  be  an  epithet,  but  following  these  direct 
statements  it  is  not  so  much  of  an  epithet  as  it  was 
a  summing  up  in  a  general  term  the  direct  statements 
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which  precede  it.  Is  not  the  bearing  of  false  witness 
for  hire  one  of  the  lowest  and  dirtiest  things  a  human 
being  can  do?  Is  not  perfidy,  the  betrayal  of  one's 
friends  for  hire  a  low  and  dirty  thing?  At  the  trial 
of  this  case  one  such  witness  for  the  prosecution,  on 
being  cornered  on  cross-examination,  openly  confessed 
that  on  direct  examination  he  had  lied  concerning  the 
land  of  his  birth,  his  name,  his  family,  the  places 
where  he  had  lived,  the  schools  which  he  had  attended 
and  his  occupation  at  various  times.  Another  such 
witness  admitted  having  committed  j^erjury  on  two 
separate  occasions  and  each  time  with  respect  to  a 
number  of  different  facts  and  was  trapped  in  the  com- 
mission of  perjury  while  on  the  witness  stand.  Two 
other  such  witnesses,  including  Manning  Johnson, 
testified  that  Bridges  was  in  New  York  City  taking 
a  bow  before  a  Communist  convention  and  being 
elected  to  and  inducted  in  high  office  in  the  Commu- 
nist Party  at  a  time  that  it  was  conclusively  proven 
that  Bridges  was  in  Stockton,  California,  addressing 
a  union  meeting  and  attending  a  night  club.  Another 
government  witness  admitted  that  he  might  have  com- 
mitted perjury  on  a  previous  occasion.  All  of  these 
witnesses  were  admittedly  former  labor  leaders  and 
former  mem))ers  of  the  Communist  Party.  One  of 
them  admitted  that  he  had  received  $5,000.00  from 
the  government  in  a  period  of  ten  months  for  acting 
as  an  expert.  Others  testified  to  receiving  lesser 
amounts  as  expert  witness  fees.  Appellant  was  not 
exaggerating  when,  in  this  fourteenth  incident,  he 
described  the  character  of  the  witnesses  whom  the 
prosecution  would  call. 
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C.     ESPIONAGE  AND  WIRE-TAPPING  BY  AGENTS 
OF  THE  GOVERNMENT. 

The  next  two  paragraphs  of  this  Court's  opinion 
read  as  follows : 

'^Another  subject  of  rulings  and  statements  was 
the  assei'ted  wire-tapping  and  'espionage'  activi- 
ties of  Govermnent  agents  against  Bridges.  Ap- 
pellant stated  that  in  Seattle  in  1937,  'agents  of 
the  Immigration  Department  dictographed  his 
(Bridges')  hotel  room  and  tapped  his  telephone 
wire.'  The  Court  interrupted  and  the  prosecutor, 
upon  inquiry  from  the  C'Ourt,  renewed  his  assur- 
ance that  no  illegally  obtained  evidence  would  be 
introduced.  The  Court  then  ruled  as  follows: 
'The  objection  is  sustained,  the  jury  is  admon- 
ished to  disregard  the  statement  of  any  kind, 
character  or  description,  bearing  upon  that 
matter. ' 

"Appellant  made  a  subsequent  reference  to 
espionage  activities  of  the  F.B.I,  against  Bridges. 
Objection  was  again  made  and  again  sustained. 
Almost  immediately  after  the  sustaining  of  the 
objection  appellant  referred  to  'the  boyish  work- 
ings of  the  F.B.I. '  and  stated  that  the  defense 
would  prove  that  scores  of  F.B.I,  agents  had  for 
years  been  following  Bridges,  interviewing  and 
threatening  his  friends  and  associates,  trying  to 
build  up  a  case." 

We  have  no  quarrel  with  what  this  Court  actually 
says  in  these  two  paragraphs.  Our  ol^jection  is  to  the 
unwarranted  and  unmistakal^le  implication  given  by 
bringing  these  two  paragraphs  together  in  such  a  way 
as  to  indicate  that  tliey  relate  to  the  same  subject 
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matter,  that  is,  that  the  ruling  mentioned  in  the  first 
of  these  two  paragraphs  foreclosed  api:)ellant  from 
making  the  statements  attributed  to  him  in  the  sec- 
ond of  these  two  paragraphs. 

The  record  pertaining  to  the  matter  mentioned  in 
the  first  of  these  two  paragraphs  (Tr.  pp.  565-566) 
is  as  follows: 

''The  Court.  *  *  *  There  is  no  question  in- 
volved in  this  case  of  wire-tajjping.  I  take  it  from 
assurances  given  to  me  on  the  motion  to  dismiss, 
there  will  be  no  effort  made  on  the  part  of  the 
Government  to  introduce  any  evidence  as  a  result 
of  any  unlawful  enterprise? 

Mr.  Donohue.     I  renew  that  assurance. 

The  Court.    You  renew  that  assurance  ? 

Mr.  Donohue.     Yes,  your  Honor. 

The  Court.  The  objection  is  sustained,  the 
jury  is  admonished  to  disregard  the  statement, 
of  any  kind,  character  or  description,  bearing 
upon  that  matter." 

It  should  be  observed  that  this  ruling  related  to  the 
matter  of  wire-tar[)ping  and  (other)  illegal  activities 
on  the  ])art  of  government  agents. 

The  record  pertaining  to  the  matter  mentioned  in 
the  second  of  these  two  paragraphs  (Tr.  pp.  571-573) 
is  as  follows: 

"Mr.  Hallinan.  The  motives  of  the  witnesses 
who  will  testify,  whether  they  are  Communists, 
ex- Communists,  rival  union  leaders  or  govern- 
ment agents,  are  e(iual ly  open  to  inquiry  by  the 
jury.  Bridges  was  possessed  of  a  faculty  that 
may  do  him  more  harm  in  these  matters  than  all 
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his  serious  philosophy.  In  the  year  1941  a  con- 
vention was  held  in  New  York  City  and  the 
espionage  activities  of  the  Federal  Bureau  of  In- 
vestigation witnesses  reached  ridiculous  propor- 
tions, that  is  to  say,  there  were  four  or  five  men 
constantly  following  him.  If  he  went  into  a  hotel 
lobby,  a  young  man  would  be  looking  through  a 
hole  cut  in  newspaper. 

Mr.  McMillan.     I  object  to  that. 

The  Court.     Sustained." 

''Mr.  Hallinan.  This  is  all  proper,  your 
Honor,  I  submit.  Can't  we  show  the  activities 
and  motives  of  the  \vitnesses  who  are  agents  of 
the  government?   Are  they  exempt? 

The  Court.  I  do  not  know  that  they  are  being 
produced.  The  matter  at  this  stage  of  the  pro- 
ceedings is  irrelevant  and  immaterial,  and  I  sus- 
tain the  objection,  Mr.  Hallinan. 

Mr.  McMillan.  We  do  not  even  know  that  he 
is  going  to  bring  in  that  newspaper. 

Mr.  Hallinan.  Ridicule  is  a  very  dangerous 
instrument.  People's  pride  is  a  sensitive  part  of 
their  organization.  Harry  Bridges  gave  two  ar- 
ticles, one  to  a  New  York  newspaper  and  the 
other  to  a  magazine,  the  New  Yorker,  which  in 
1941  described  all  the  bojdsh  workings  of  the 
FBI  in  this  case,  and  excited  thereby  additional 
hatred  for  him  in  the  ranks  of  an  organization 
that,  of  course,  takes  itself  seriously. 

Mr.  McMillan.  If  Your  Honor  j^lease,  we  are 
obliged  to  object  again.  The  newspaper  articles 
that  he  speaks  of  would  be  self-ser^dng  as  legal 
proposition. 
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Mr.  Hallinan.  Your  Honor,  it  all  goes  to  show 
the  knowledge  of  the  espionage  and  furthermore, 
the  giving  of  an  amusing  article 

The  Court.  Is  it  your  present  theory  that  the 
FBI  were  part  and  parcel  of  this  conspiracy? 

Mr.  Hallinan.  I  will  say  so.  We  will  show 
that  scores  of  them  have  for  years  been  following 
this  man  interviewing  his  clients,  his  friends,  be- 
rating witnesses,  threatening  them,  doing  all  sorts 
of  things,  trying  to  build  up  a  case. 

The  Court.  You  reserA^e  your  comment  con- 
cerning them  until  you  finish  your  cross-exami- 
nation and  argue  the  matter  to  the  jury.  At  this 
time  it  is  irrelevant  and  immaterial." 

It  should  be  ol^served  that  in  the  statements  of  ap- 
pellant just  quoted  that  not  one  mention  is  made  of 
wire-tapping  or  of  other  illegal  activity  on  the  part 
of  anyone.  The  statement  related  to  espionage  and 
more  particularly  those  forms  of  espionage  known  as 
surveillance  and  the  questioning  of  persons. 

Observe  further  that  in  the  second  of  the  two  quo- 
tations from  the  record  the  objection  sustained  was 
to  appellant's  remark  concerning  what  the  F.B.I,  had 
done;  that  the  next  statement  of  appellant  related  to 
two  articles  l)y  the  defendant  Bridges  ridiculing  the 
F.B.I.,  [a  (juite  different  subject  because  it  related 
to  the  prolmble  animus  of  the  F.B.I,  toward  Bridges 
because  of  those  articles]  and  that  the  third  comment 
of  a])pe]lant  which  this  Court  mentions  in  such  a  way 
as  to  iniply  that  it  was  an  net  of  contempt  was  made 
by  appellant  in  direct  response  to  the  trial  Court's 
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question:  ''Is  it  your  present  theory  that  the  F.B.I, 
were  part  and  parcel  of  this  conspiracy?" 

In  other  words,  in  this  last  instance,  this  CouH  is 
holding  that  appellant  was  gniltn  of  criminal  contempt 
for  answering  a  question  asked  him  by  the  trial  Court, 
the  answer,  itself,  being  confined  to  the  subject  stated 
in  the  trial  Courtis  question. 

Is  this  not  ''lifting  by  the  bootstraps",  i.e.,  a  strain- 
ing to  find  contumacious  conduct  where  none  in  fact 
exists? 

It  should  he  observed  that  nothing  said  by  appellant 
in  relation  to  espionage  and  tvire-tapping  by  agents 
of  the  government  tvas  in  the  nature  of  a  vile  epithet 
or  of  an  epithet  at  all.  And  that  nothing  said  by  him 
in  that  connection  iva^  in  the  least  bit  infifiimmatory. 


D.     THE  TWO  INCIDENTS  MENTIONED  AT  THE  BOTTOM 
OF  PAGE  6  OF  THE  OPINION. 

FIFTEENTH  INCIDENT. 

This  Court  continues  as  follows: 

"Two  incidents  occurred  during-  arguments  ad- 
dressed to  the  trial  Court  which  it  deemed  con- 
tumacious. Appellant  referred  to  the  fact  that 
he  had  only  three  weeks  to  prepare.  The  Court 
asked  him  if  he  did  not  have  the  assistance  of 
associate  counsel.  Appellant  replied:  'Yes — who 
made  the  motions  that  your  Honor  treated  with 
contempt.'  " 

The  comment  of  appellant  which  this  Court  quotes 
appears  on  page  532  of  the  transcript.    On  page  520 
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of  the  transcript  the  trial  Court  characterized  the 
motions  made  hy  previous  counsel  in  language  indi- 
cating that  he  thought  them  contemptible  or  ridicu- 
lous. We  have  reference  to  the  following  statement 
by  the  trial  Court : 

"The  gentlemen  preceding  you  argued  entrap- 
ment, that  the  Government  entrapped  Mr.  Bridges 
into  this  alleged  false  swearing — upon  what  theory 
entrapment  rested  I  do  not  know.  It  was  a  novel 
thing  for  me  to  hear". 

But  this  is  not  our  main  answer  to  this  assignment. 
The  record  clearly  discloses  that  the  only  part  of  ap- 
pellant's statement  which  the  trial  Court  heard  was 
the  word  "yes"  and  that  the  trial  Court  did  not  hear 
appellant  say  ' '  who  made  the  motions  that  your  Honor 
treated  with  contempt".  Our  authority  for  this  state- 
ment appears  on  page  778  of  the  transcript.  In  mak- 
ing the  oral  assignment  of  contempt,  the  trial  Court 
on  that  page  said: 

"At  page  532,  again  counsel.  Court — Court,  coim- 
sel  comments.  Mr.  Hallinan  referred  to  the  fact 
that  he  had  only  three  weeks  to  prepare. 

The  Court.  You  have  the  benefit,  of  course, 
of  an  associate  counsel — the  old  firm  no  doubt  are 
helping  a  little  bit? 

Mr.  Hallinan.     Yes 

(this  was  in  an  undertone,  a  sort  of  an  aside  or 
stage  whisper,  l)ut  the  reporter  captured  it.) 

Mr.  Hallinan.  Yes — who  made  the  motions 
that  Your  Honor  treated  with  contempt." 

Had  appellant's  remark  been  made  in  a  voice  vol- 
ume loud  enough  for  the  trial  Court  to  have  heard  it, 
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there  would  have  been  no  occasion  for  the  trial  Court 
to  have  commented  upon  the  fact  that  the  ^'reporter 
captured"  such  statement.  In  other  words,  it  affirma- 
tively appears  from  what  the  trial  Court,  itself,  said 
th<it  such  comment  by  appellant  was  not  made  in  the 
hearing  of  the  Court  and  therefore  did  not  constitute 
contempt  punishable  under  Rule  42(a). 

Here  there  is  not  even  the  charge  tJmt  what  appel- 
lant said  was  inflmnmatory  or  that  it  constituted  a 
vile  epithet. 

SIXTEENTH  INCIDENT. 

This  Court  continues: 
*' Appellant  referred  to  headlines  in  newspapers 
which  the  trial  Court  characterized  as  'again 
transcending,  bridging,  the  orders  made  by  the 
Court  with  reference  to  news  articles.'  In  this 
connection  appellant  said:  'Did  your  Honor  see 
the  headlines  in  today's  papers,  which  said  that 
the  Government  was  going  to  prove  not  only  that 
Bridges  was  a  member  of  the  Communist  Party 
but  had  been  elected  to  high  office  in  it?'  " 

The  record  concerning  this  incident  (Tr.  pp.  567-568) 

is  as  follows: 

"Mr.  Hallinan.  Did  your  Honor  see  the  head- 
lines in  today's  papers,  which  said  that  the  Gov- 
ernment was  going  to  j^rove  not  only  that  Harry 
Bridges  was  a  mem))er  of  the  Communist  Party 
but  had  been  elected  to  high  office  in  it?   What 

concern  was  there  made  for  reservation 

Mr.  McMillan.  Your  Honor  has  instructed  the 
jury  not  to  read  the  papers. 
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The  Court.  Mr.  Hallinan,  am  T  entirely  obtuse 
in  the  trial  of  this  case?  Or  have  we  descended 
into  another  strata  of  judicial  process?  I  admon- 
ished this  jury  categorically,  unequivocally,  and 
with  every  bit  of  vigor  that  I  have,— which  vigor 
is  expending  itself  in  colloquy  with  you— that  you 
are  not  to  read  the  newspapers  (addressing  the 
jury)  under  any  conditions.  And  this  Court, 
mindful  of  the  admonitions  to  you,  does  not  in- 
dulge himself  in  the  reading  of  the  newspapers. 
Now,  Mr.  Hallinan  indirectly  has  given  you  part 
of  what  the  headlines  are,  which  in  a  direct  re- 
flection upon  this  Court's  admonition  to  you. 

Mr.  Hallinan, 

Mr.  Hallinan.  Your  Honor,  all  the  paper  did 
was  repeat  what  counsel  said  to  the  jury  yester- 
day. Now,  they  said  that  they  would  show  that 
in  conformity  with  Communist  Party  plans  of 
keeping  secret  the  membership  of  persons  promi- 
nently identified,  that  membership  cards  issued 
to  the  defendant  were  issued  in  the  name  of 
Harry  Bridges,  that  he  was  some  kind  of  a  secret, 
hidden  conspiratorial  sort  of  member;  that  he 
was  elected  under  some  sort  of  secret  and  guilty 
idea." 

From  this  it  affirmatively  appears  that  appellant  in 
making  reference  to  the  newspapers  had  brought  to 
the  jury's  attention  nothing  which  had  not  been  con- 
tained in  the  opening  statement  of  the  prosecution. 
Certainly  this  did  not  constitute  criminal  contempt  or 
contempt  of  any  character. 

It  should  he  obfiervcd  that  nothing  inflammatory 
and  that  nothimj  in  the  nature  of  an  epithet  is  con- 
tained in  anything  said  hy  appellant  in  this  incident. 
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III. 
THE  MATTER  OF  GOOD  FAITH. 

This  Court  next  considers  the  matter  of  appellant's 
good  faith  or  lack  of  it  in  making  his  opening  state- 
ment. This  Court  commenced  this  discussion  as  fol- 
lows: 

**It  is  appellant's  contention  that  in  his  open- 
ing statement  'he  tried  to  tell  the  jury  first  that 
he  expected  to  show  government  Avitnesses  to  be 
liars,  perjurers  mid  low  characters,  ivho  had  con- 
spired to  give  false  testimony  against  Bridges. 
Second,  that  the  motives  for  giving  such  false 
testimony  were  to  be  f  oimd  in  hatreds  engendered 
by  labor  disputes  in  which  Bridges  had  taken 
part.  Third,  that  some  of  the  AAitnesses  had  ap- 
peared in  proceedings  to  deport  Bridges',  and 
that  the  matters  referred  to  constituted  a  valid 
defense.  We  are  unable  to  ^dew  the  statements 
and  conduct  of  appellant  in  such  a  mild  and 
diluted  form.  It  is  true  that  counsel  might  prop- 
erly inform  the  jury  in  a  temperate  manner  that 
he  intended  to  impeach  the  veracity  and  character 
of  opposing  witnesses  hi/  the  introduction  of  com- 
petent impeaching  evidence.  Appellant  did  no  such 
thing,  however.  The  most  ahnsive  language  used 
and  the  vilest  characterizations  made  were  not  in 
the  form  of  a  statement  of  what  was  expected  to 
he  proved  hut  a  direct  statement  hg  appellant  of 
his  opinion  of  the  wit )i esses.  No  other  motive  can 
be  attributed  to  such  statements  and  conduct  than 
that  appellant  deliberately  sought  to  inflame  the 
minds  of  the  jurors  and  unduly  prejudice  them  in 
advance  of  the  appearance  of  any  witness  in 
the  witness  chair.  Appellant  complains  that  the 
opening  statement  was  continually  interrupted  by 
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government  attorneys.  We  think  properly  so. 
Objections  ivere  interposed  hy  counsel  and  rulings 
made  ])y  the  Court,  ivliicU  tvere  disregarded. 
Justification  for  such  conduct  is  attempted  to  be 
made  upon  the  ground  that  the  matters  stated 
constituted  a  valid  defense.  ('ottnseVs  opinion  of 
the  character  of  tvitnesses  who  he  thought  might 
he  called  was  not  evidence.  He  could  not  validly 
say  that  he  would  prove  the  statements  made  be- 
cause no  'witness  would  he  permitted  to  hurl  the 
epithets  which  seemed  to  flow  from  the  mouth  of 
appellant  with  such  ease  and  facility."  (Emphasis 
added.) 

Observe  that  this  Court  concedes  that  the  charge 
that  Government  witnesses  would  be  ''liars,  perjurers 
and  low  characters''  would  be  "in  a  mild  and  diluted 
form". 


A.     CONCERNING  VILE  EPITHETS,  ETC. 

This  Court  will  recall  that  Lewis  Carrol  had  one  of 
his  characters  in  Alice  in  Wonderla/nd  say: 

"Say  a  thing  three  times  and  it's  true." 

There  is  no  doubt  but  that  the  trial  Court  repeated 
over  and  over  again  the  charge  that  appellant  was 
using  abusive  and  inflammatory  language,  was  making 
vile  characterizations,  was  hurling  vile  epithets,  was 
using  vile  and  vituperative  terms  and  the  like.  But 
the  mere  charging  of  such  things,  no  matter  how  often 
repeated,  does  not  make  such  things  so. 

Incident  ))y  incident,  in  the  order  selected  by  this 
Court,  and  in  paragraphs  printed,  excejjt  for  empha- 
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sized  words,  whollj^  in  italics,  Ave  have  pointed  out, 
in  the  foregoing  ])ages  of  this  petition,  the  absence 
of  inflammatory  matter  and  the  absence  of  vile  epi- 
thets emanating  from  appellant.  Does  this  Court  have 
in  mind  incidents  other  than  those  recited  in  the 
opinion"^  If  so,  what  are  they  and  why  has  this  Court 
neglected  to  mention  them? 

When  it  comes  to  the  matter  of  epithets  it  seems 
to  us  that  they  are  to  be  found  in  the  charges  made 
by  the  trial  Court  against  appellant.  They  are  in 
fact  epithets  because  they  assume  and  charge  things 
against  appellant  where  an  examination  of  the  record 
discloses  that  such  assumptions  and  charges  are  with- 
out foundation.  By  making  such  unfounded  assump- 
tions and  charges  the  trial  Court  has  resorted  to 
''name  calling".  Name  calling,  particularly  where 
there  is  no  factual  basis  for  the  name  called,  is  what 
we  understand  an  "epithet"  to  be.  Moreover,  while 
there  is  nothing  vile  in  the  words  employed  by  the 
trial  Court  in  making  such  assumptions  and  charges, 
it  seems  to  appellant  that  such  name-calling  is  exceed- 
ingly vile  in  its  effect  in  that  it  is  made  the  basis  and 
the  justification  for  sending  him  to  jail  for  a  period 
of  six  months  under  the  stigma  of  criminal  contempt. 
Moreover,  appellant's  characterization  of  the  wit- 
nesses whom  the  prosecution  would  call  were  not 
nearly  as  inflammatory  or  nearly  as  allusive  as  the 
charges  made  by  the  prosecutor  in  his  opening  state- 
ment that  the  three  defendants  and  the  Avitnesses 
whom  they  would  call  (divers  persons  to  the  Grand 
Jury   unknown)    were   members   of   the    Communist 
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Party  and  perjurers  and  had  conspired  to  commit 
perjury  and  to  defraud  the  government.  The  charge 
of  ''Communist"  today  is  not  only  inflammatory,  it  is 
in  the  popular  mind  of  the  people  of  this  countiy  a 
charge  of  perfidy,  a  charge  of  treason,  a  charge  that 
the  person  desires  to  overthrow  our  government  by 
force  and  violence,  by  trickery  and  deceit,  and  deliver 
the  people  of  our  nation  into  the  slavery  of  a  cruel, 
ruthless,  unprincipled,  godless  and  god-hating  dicta- 
toi-ship.  The  opening  statement  of  the  prosecutor  in 
this  case,  in  effect,  asked  the  jury  to  look  at  the  three 
defendants  and  at  all  of  their  witnesses  for  horns  and 
cloven  hoofs  and  forked  tongues. 


B.     NO  WITNESSES  WOULD  BE  PERMITTED  TO  HURL 
THE  EPITHETS,  ETC. 

The  prosecutor  in  his  opening  statement  charged 
the  defendants  with  perjury,  with  conspiracy  and 
with  having  defrauded  the  government.  "No  witness 
would  be  permitted"  to  testify  that  the  defendants 
did  commit  perjury  or  did  commit  conspiracy  or  did 
defraud  the  government.  That  is  to  say,  such  wit- 
nesses would  not  be  permitted  to  so  testify  using  the 
epithets  (i.e.  the  words)  perjurer,  conspiracy  and 
defraud.  In  this  sense,  but  only  in  this  sense,  is  it 
true  ''that  no  witness  would  be  permitted  to  hurl  the 
epithets"  used  by  appellant.  Every  charge  appellant 
made  against  the  prospective  prosecution  witnesses 
was  capa))le  of  Ijeing  proved  so  in  full  substance  and 
by  competent,  relevant  and  material  evidence.    'J'hat 
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this  is  so  all  this  Court  has  to  do  is  to  read  the  de- 
cision of  the  Supreme  Court  of  the  United  States  and 
the  concurring  opinion  of  Mr.  Justice  Murphy  in  the 
case  of  Bridges  v.  Wixou,  for,  in  effect,  every  charac- 
terization that  ai^pellant  made  of  the  prospective  wit- 
nesses was  made  by  meml)ers  of  the  Supreme  Court 
of  the  United  States  in  the  case  of  Bridges  v.  Wixon. 


C.     APPELLANT'S  OPINION. 

Let  us  repeat  two  statements  contained  in  the  above 
quotation  from  this  Court's  opinion. 

"The  most  abusive  language  used  and  the  vilest 
characterizations  made  were  not  in  the  form  of  a 
statement  of  what  was  expected  to  he  proved,  but 
a  direct  statement  by  apj^ellant  of  his  opinion  of 
the  witnesses  "and"  he  could  not  validly  say  that 
he  would  prove  the  statements  made  *  *  *" 

These  '  statements  \vi\\  l)ear  painstaking  analysis. 
They  are  windows  in  this  Court's  mind  through  which 
the  mental  processes  of  this  Court  can  be  ^dewed.  And 
the  mental  processes  in  this  instance  run  coimter  to 
the  fundamental  principles  of  the  law  of  our  land. 

The  defendant  Bridges  knew,  not  thought  but  knew, 
whether  he  was  or  ever  had  been  a  mem])er  of  the 
Communist  Pai*ty.  If  he  was  not  and  had  not  been  a 
member  of  the  Communist  Party,  he  kneiv,  not  as  a 
matter  of  opinion  but  as  a  matter  of  absolute  knowl- 
edge, that  no  person  could  testify  that  he  was  or  liad 
]ieen  a  member  of  the  Communist  Party  without  com- 
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mitting  wilful  and  deliberate-  perjury.  Under  such 
circumstances,  he  knew  also,  and  knew  positively,  that 
if  two  or  more  persons  testified  to  the  same  incidents 
or  acts  of  participation  as  showing  that  he  was  a 
member  of  the  Communist  Party  those  two  or  more 
persons  were  not  only  committing  perjury,  hut  that 
they  had  conspired  to  commit  perjury.  In  addition, 
the  defendant  Bridges  knew  who  the  witnesses  were 
who  had  testified  against  him  in  the  two  previous 
deportation  proceedings.  He  kneiv  what  their  testi- 
mony had  been.  He  knew  their  histories  and  their 
background.  He  kneiv  what  Landis  and  Sears  and 
Biddle  and  the  justices  of  the  U.  S.  Supreme  Court 
had  said  about  their  character  and  credibility,  and  he 
knew  to  a  normal  certainty  that  only  witnesses  of  the 
type,  kind,  background  and  character  of  those  who 
had  theretofore  testified  against  him  could  be  pro- 
duced by  the  prosecution  on  the  present  trial. 

At  the  trial  the  Imv  presumed  Bridges  to  be  inno- 
cent. Appellant  was  the  attorney  of  and  spokesman 
for  the  defendant  Bridges.  Appellant  was  in  Court  in 
no  other  capacity.  Because  of  this  relationship  of  at- 
torney and  client,  Bridges'  knotvledge  became  ap- 
pellant's knowledge,  not  as  a  matter  of  fact  but  a 
matter  of  positive  law,  in  so  far  as  such  knowledge 
was  disclosed  to  appellant  by  Bridges.  Indeed,  even 
where  such  a  defendant  lies  to  his  attorney  by  claim- 
ing innocence  where  he  is  in  fact  guilty,  the  law  vests 
in  the  attorney,  indeed,  imposes  upon  him,  for  the 
purposes  of  the  trial,  a  knowledge  that  his  client  is 
innocent. 
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As  Bridges  had  pleaded  "not  guilty'-  it  must  be 
presumed  that  he  had  told  appellant  that  he  was  not 
guilty  and  it  must  be  presumed  that  appellant  believed 
that  Bridges  was  not  guilty. 

For  the  foregoing  reasons  the  characterizations 
which  appellant  made  of  the  prospective  prosecution 
witnesses  were  not  matters  of  his  own  personal  opin- 
ion of  those  witnesses,  but  were  matters  of  his  knowl- 
edge concerning  them:  matters  of  his  knowledge  not 
only  by  legal  presumption  but  also  hy  legal  comjml- 
sion. 

The  statement  by  this  Court  to  the  effect  that  such 
characterizations  were  only  a  statement  of  appellant's 
opinion  is  tantamount  to  a  holding  that  the  defend- 
ant Bridges  had  no  knowledge  of  being  innocent  of 
the  charges  against  him  and  had  conveyed  no  such 
knowledge  of  innocence  to  appellant.  It  is  tantamount 
to  a  holding  that  the  defendant  Bridges  was  guilty  of 
the  charges  against  him  and  that  appellant  had  no 
basis,  other  than  personal  opinion,  for  a  belief  that 
Bridges  was  innocent. 

In  this  connection  we  think  it  important  to  direct 
this  Court's  attention  to  a  statement  made  by  the  trial 
Court  in  its  preface  to  its  oral  finding  that  appellant 
was  guilty  of  criminal  contempt,  wherein  the  trial 
Court,  by  unmistakal)le  implication,  accused  both 
Bridges  and  appellant  of  being  Communists,  or,  in 
other  words,  evidenced  a  pre-judgment  of  Bridges* 
guilt  and  of  appellant's  knowledge  thereof. 

Commencing  near  the  ))ottoni  of  page  774  of  the 
transcript  the  trial  Court  said: 
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''I  say  to  you,  Mr.  Hallinan,  long  after  the  case 
of  United  States  v.  Harry  Bridges  has  become 
judicial  history,  long  after  this  Court  has  gone 
to  whatever  happy  reward  judges  may  have,  these 
courts  will  remain  as  beacons  in  our  judicial  sys- 
tem, wherein,  we  hope,  expect  and  pray  that  the 
rights  of  men  may  be  adjudicated  without  regard 
for  station  in  life  or  race,  color  or  creed. 

"However,  there  is  an  anomaly  apparent  through- 
out the  country  today  and  exemplified,  perhaps 
in  some  of  our  more  recent  trials,  in  that  those 
who  cry  so  earnestly  for  protection  under  the 
mantle  afid  cloak  of  our  Constitution  of  the 
United  States  would  at  the  same  time  destroy 
and  seek  to  destroy  every  vestige  of  decency  and 
judicial  goodness  and  sanctity  inherent  in  the  fed- 
eral judicial  system.  If  I  permitted  this  matter 
to  go  on  unheeded,  it  would,  in  my  opinion,  repre- 
sent a  tragic  commentary  on  our  system,  orderly 
as  it  is,  in  the  administration  of  justice." 

The  only  possible  pertinency  of  the  trial  Court's 
remark  about  "those  who  cry  so  earnestly  for  protec- 
tion under  the  mantle  and  cloak  of  our  Constitution" 
was  to  accuse  appellant  of  being  in  that  class  and 
of  being  in  the  class  of  those  who  "would  at  the  same 
time  destroy  and  seek  to  destroy  every  vestige  of 
decency  and  judicial  goodness  and  sanctity  inherent 
in  the  federal  judicial  system".  The  reference  to 
recent  trials  was  obviously  a  reference  to  the  re- 
cent trial  of  a  number  of  high-ranking  Communists 
in  New  York  (U.  S.  v.  Dennis)  wherein  similar 
charges  were  made.  Thus  these  statements  hy  the  trial 
Court  -accused  ajjpellant,  in  effect,  and  by  unmistak- 
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able  implication,  of  being  a  Communist  lawyer  of  a 
Communist  client. 

It  seems  to  us  that  this  Courtis  statement  to  the  ef- 
fect that  appellant's  characterizations  were  but  his 
opinions  is  indicative  of  the  same  state  of  mind,  the 
same  pre-judgment,  the  same  ignoring  of  the  presump- 
tion of  innocence,  the  same  refusal  to  realize  that,  for 
the  purpose  of  trial,  the  knowledge  of  the  defendant 
Bridges  was,  as  a  matter  of  law,  the  knowledge,  and 
not  merely  the  personal  opinion,  of  appellant. 

It  is  true  that  this  matter  of  knowledge  of  appel- 
lant was  also  a  matter  of  opinion.  But  insofar  as  it 
was  a  matter  of  opinion  it  was  predicated  on  certain 
things,  all  of  which  were  matters  of  official  record  in 
the  trial  Court  and  are  of  official  record  in  this  Court : 
they  are  all  contained  in  the  file  of  the  case  of  Bridges 
V,  Wixon,  144  Fed.  (2d)  927. 

What  were  such  matters? 

1.  The  Landis  opinion  in  the  first  Bridges  deporta- 
tion proceeding  which  was  bodily  incorporated  in  the 
record  in  the  second  Bridges  deportation  proceeding. 

2.  The  Sears  opinion  in  the  second  Bridges  depor- 
tation proceeding. 

3.  The  Board  of  Review's  opinion  in  the  second 
Bridges  deportation  proceeding. 

4.  Attorney  General  Biddle's  opinion  in  the  second 
Bridges  deportation  proceeding. 

5.  The  majority  opinion  of  the  U.  S.  Su})reme 
Court  in  the  case  of  Bridges  v.  Wixon. 
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6.  The  concurring  opinion  of  the  late  Mr.  Justice 
Murphy  in  the  case  of  Bridges  v.  Wixon,  and 

7.  Even  the  dissenting  opinion  of  certain  justices 
in  the  case  of  Bridges  v.  Wixon. 

Is  an  opinion  derived  from  a  reading  and  study  of 
such  judicial  and  quasi-judicial  documents,  accepting 
as  true  the  findings  in  such  documents,  an  opinion 
which  springs  from  the  mind  of  the  individual  advo- 
cate who  so  reads  and  studies  such  documents?  Can 
it  be  said  to  be  an  opinion  mid  nothing  moref  Can  it 
he  said  to  he  an  opinion  the  holding  and  expression 
of  which  is  evidence  of  bad  faith?  It  seems  to  us,  and 
we  believe  that  it  will  seem  to  other  members  of  the 
bench  and  bar,  that  affirmative  answers  to  these  ques- 
tions are  implicit  and  inherent  in  the  opinion  filed  by 
this  Court. 

Let  us  turn  now  to  this  Court's  statement  that  ap- 
pellant's characterizations  '^were  not  in  the  form  of  a 
statement  which  was  expected  to  be  proved". 

Does  the  record  support  this  assertion  ?  It  does  not. 

Before  appellant's  opening  statement  had  gone  one 
transcript  page  appellant  said  to  the  jury  (Tr.  490)  : 
''Now,  as  has  been  said  to  3^ou  too,  the  statements 
of  counsel  in  an  opening  statement  are  not  evi- 
dence and  cannot  be  accepted  l)y  you  as  evidence, 
yet  it  must  follow,  it  must  be  taken  for  granted, 
that  in  making  an  opening  statement  an  attorney 
puts  Ms  credit  at  the  risk  of  ivhat  he  says  in  this 
statement.  He  would  certainh/  expect  to  excite 
the  animosity  of  the  jury  hy  saying  something 
that  he  did  not  sincerely  believe  and  that  he  did 
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not  sincef-ely  expect  to  prove.  Therefore,  in  what 
I  say  in  the  opening  statement,  you  may  take  this, 
and  I  have  hound  myself  to  this  obligation,  tJwt 
anything  thnt  we  tell  yon  we  will  prove  conchi- 
sively  by  evidence  introdnced  from  witnesses  upon 
the  stand, — not  by  any  arguments,  suggestions,  or 
anything  of  that  kind,  but  by  clear  mid  unequivo- 
cal evidence. 

''But  one  might  say,  well,  how  can  you  assume 
to  prognosticate  so  accurately  what  you  are  going 
to  be  able  to  do  ?  And  I  will  say  this,  that  we  can 
tell  you  because  it  is  an  old,  story.  As  has  been  in- 
dicated to  you  before, — and  in  suggesting  this  I 
am  not  going  to  mention  the  results  of  these  mat- 
ters or  comment  on  the  propriety  or  impropriety 
of  them — but  this  is  the  fifth  inquiry  into  this 
subject/' 

On  page  528  of  the  transcript  appellant  said  to  the 
Court  in  the  absence  of  the  jury : 

"Now,  if  I  should  say  to  this  jury  that  I  will 
prove  a  conspiracy  of  this  kind  and  at  the  end 
of  it  they  say,  'He  has  lied  to  us  and  he  has  de- 
ceived us,'  is  that  going  to  help  my  clients  I  say 
I  will  prove  the  conspiracy  to  put  perjured  testi- 
mony on  the  stand,  to  say  that  Mr.  Bridges  was  a 
Communist. ' ' 

And  on  page  552  of  the  transcript  appellant  said  to 
the  trial  Court  in  the  presence  of  the  jury :  J 

"I  suppose  if  I  deceive  this  jury,  or  I  say  some- 
thing that  I  can  not  prove  to  the  extent  that  I 
have  promised  to  prove  it,  then  my  credit  with  the 
jm'y  and  the  credit  of  the  entire  defense  lapses. 
And.  I  am  willing  that  that  should  be  so.  Now,  I 
can't  see  hotv  I  could  be  more  sincere  than  that.'' 
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There  is  mucli  more  in  the  statement  of  this  Court 
concerning  the  good  faith  of  appellant  to  which  we 
could  and  would  take  exception  did  time  permit.    It 
will  suffice  for  us  to  say  that  both  in  the  foregoing 
and  in  the  remaining  portions  of  this  Court's  opinion 
concerning  good  faith  this  Court  in  effect  overrules 
the  United  States  Supreme  Court's  decision  in  the 
case  of  Bridges  v.  Wixon  with  respect  to  what  is  rele- 
vant and  material  by  way  of  defense  where  the  charges 
are  as  they  are  in  this  case  and  in  effect  overrules  the 
decision  of  the  Supreme  Court  of  the  United  States  in 
the  case  of  Alford  v.  U.  S.,  282  U.S.  687,  with  respect 
to  the  degree  of  protection  which  a  trial  Court  should 
give  to  prosecution  ^^itnesses.    In  the  latter  case  the 
United  States  Supreme  Court  on  page  692  in  revers- 
ing this  very  Court  said  "But  no  obligation  is  im- 
posed on  the  Court,  such  as  suggested  below,  to  pro- 
tect a  witness  from  being  discredited  on  cross-exami- 
nation short  of  an  attempted  invasion  of  his  consti- 
tutional protection  from  self-incrimination  properly 
invoked. ' ' 


IV. 

THE  CROSS-EXAMINATION  OF  GARNER. 

This  Court  commences  its  discussion  of  this  subject 
as  follows: 

"We  now  consider  the  charge  of  contempt  as  it 
relates  to  the  cross-examination  of  witness  Gar- 
ner. It  is  charged  in  the  certificate  that  'Mr.  Hal- 
linan  had  launched  into  a  dissertation  upon  the 
deportation  proceedings.'  The  trial  court  in  niak- 
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ing  this  statement  apparently  referred  to  a  ques- 
tion put  ])y  appellant  in  the  cross-examination  of 
the  witness  Garner,  who  had  identified  himself  as 
an  attorney  for  the  Bureau  of  Immigration  and 
Naturalization.  The  question  was:  'Is  it  your  cus- 
tom as  an  attorney  for  the  Government  to  keep 
abreast  of  the  current  decisions  of  the  Supreme 
and  Circuit  Court  of  Appeals  relating  to  immi- 
gration matters?'  In  response  to  an  objection 
made  by  the  Government  the  Court  stated  that  no 
issue  vdih  respect  to  the  jn'ior  deportation  pro- 
ceedings against  Bridges  was  before  the  court  and 
that  what  the  witness  had  done  'with  respect  to 
matters  of  prior  consequence'  would  not  help  de- 
termine any  issue  in  the  case  before  the  court." 

The  record  pei-taining  to  the  matter  recited  in  the 
above  statement  of  this  Court  appears  on  pages  705 
and  706  of  the  transcript  and  is  as  follows : 

"Q.  Is  it  your  custom  as  an  attorney  for  the 
government  to  keep  abreast  of  the  current  deci- 
sions of  the  Supreme  and  Circuit  Court  of  Ap- 
peals relating  to  immigration  matters'? 

Mr.  Donohue.    I  object  to  the  question,  if  Your] 
Honor  jjlease;  his  custom  in  j^rior  matters  is  not] 
in  issue.    The  question  is  what  he  did  in  this  in- 
stance. 

Mr.  Hallinan.  That  would  help  bring  out  what] 
he  did  here,  what  resulted  when  the  ordinary] 
course  of  events  has  been  followed. 

The   Court.      I    remark   and   I    reiterate,   Mr.] 
Hallinan,  as  I  did  with  your  colleague,  Mr.  Mac- 
Innis,  that  there  is  no  issue  with  respect  to  the! 
deportation  proceedings  before  this  Court,  there  isj 
no  issue  upon  which  the  Supreme  Court  decision! 
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ivoitld  he  controlling  as  a  matter  of  fact  or  as  a 
matter  of  law.  Now,  what  this  man  may  have  done 
with  respect  to  matter's  of  prior  consequence  would 
not  aid  or  determine  any  issue  in  this  case. 

Mr.  Hallinan.  Of  course,  Your  Honor,  we  will 
still  have  to  go  ahead  and  offer  such  evidence,  at- 
tempt to  adduce  such  matters  on  cross-examina- 
tion, as  we  may  feel  advised.  And  while,  of  course, 
we  are  bound  by  the  rulings  of  the  Court,  we  can 
not  afford  to  fall  into  the  folly  of  refraining  from 
asking  questions  which  we  deem  proper,  and  hav- 
ing a  ruling  upon  them,  so  as  to  preserve  a  correct 
record.  Now,  I  understand  that  an  objection  was 
made  to  the  last  ruling,  but  I  have  heard  no  ruling 
on  it. 

The  Court.    The  objection  is  sustained." 

This  Court  makes  no  reference  to  the  above  state- 
ment by  appellant.  Appellant  made  that  statement  to 
avoid  even  the  appearance  or  suggestion  of  contumaci- 
ous conduct.  By  that  statement  appellant  implicitly 
invited  the  trial  Court  to  make  a  ruling  forbidding  ap- 
pellant from  asking  questions  of  the  character  which 
he  announced  he  was  going  to  ask  and  by  such  a  ruling 
affirmatively  establish  of  record  a  foreclosure  which 
could  not  be  held  of  an  appeal  by  the  defendant 
Bridges  to  be  too  uncertain  to  support  the  claim  that 
the  ruling  had  in  fact  and  in  law  amounted  to  a  fore- 
closure. Indeed,  appellant  by  the  words  "*  *  *  of 
course,  we  are  bound  by  the  rulings  of  the  court,  *  *  *" 
told  the  trial  Court  that  should  it  make  such  a  ruling 
of  foreclosure  appellant  tvould  accept  it  as  sufficient 
for  the  preservation  of  the  record. 
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•  The  trial  Court  did  not  accept  appellant's  implicit 
invitation  to  make  such  a  ruling.  The  ruling  made  was 
limited  to  sustaining  the  objection  to  the  question  al- 
ready asked  and  did  not  extend  to  future  questions. 
By  not  making  a  ruling,  such  as  appellant  invited,  the 
trial  Court  acquiesced,  or,  at  least,  seemed  to  acquiesce, 
in  the  course  which  appellant  announced  he  was  about 
to  follow.  Indeed,  although  the  record  does  not  show 
it,  as  appellant  completed  the  statement  'Sve  cannot 
alford  to  fall  into  the  folly  of  refraining  from  asking 
questions  which  we  deem  proper,  aiid  having  a  ruling 
upon  them,  so  as  to  preserve  a  correct  record.",  the 
trial  Coui*t  nodded  his  head.  The  reason  why  the  rec- 
ord does  not  show  this  is  because  appellant  at  that 
time  had  no  idea  that  he,  himself,  was  then  on  trial  or 
had  any  need  to  make  a  record  for  Ms  otvn,  as  dis- 
tinguished from  the  defendant  Bridges,  protection. 

This  Court  continues  its  statement  as  follows: 

''It  appears  that  almost  immediately  after  this 
ruling  was  made  appellant  asked  two  other  ques- 
tions concerning  the  witness's  acquaintance  with 
the  decisions  in  the  prior  deportation  proceedings. 
There  followed  a  prolonged  argument  by  counsel 
on  both  sides,  most  of  which  was  outside  the 
presence  of  the  jury.  The  certificate  quotes  the 
reiteration,  during  this  argument,  of  the  Court's 
ruling  that  'these  matters  of  prior  consequence 
[have]  no  legal  bearing  upon  this  matter.'  Appel- 
lant's resi3onse  to  this  ruling  was:  'I  will  simply 
have  to  take  the  position,  your  Honor,  that  I  con- 
sider very  much  in  error  your  position,  and  T  will 
have  to  continue  to  ask  the  questions  and  build  a 
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record  and  ask  such  questions  as  I  may  deem  ad- 
vised, and  I  say  that  you  have  no  right  to  make 
your  mind  up  as  to  whether  a  conspiracy  of  these 
witnesses  exists  or  does  not  exist;  that  that  is 
something  direct  to  the  jury.'  " 

The  prolonged  argument  to  Avhich  this  Court  refers 
commenced  on  page  706  and  terminated  on  page  734 
of  the  transcrij^t — a  matter  of  sorrie  twenty-eight  tran- 
script pages.    The  incident  to  which  this  Court  last 
refers  was  as  follows  (Transcript  pages  732  to  734) : 
' '  The  Court.     Now,  we  will  .just  take  that  primi- 
tive notion  as  to  that  phase  of  the  matter.    You 
make  the  bland  assertion  that  this  mtness  on  the 
stand,  Mr.  Garner,  has  in  some  manner,  at  some 

place  unidentified, 

Mr.  Hallinan.     'To  the  grand  jury  unknown.' 

The  Court.     joined  a  conspiracy.  When  he 

joined  the  conspiracy,  of  course,  is  problematical, 
speculative  and  wholly  in  the  limbo  of  uncer- 
tainty. He  has  joined  in  it  some  time.  This  im- 
wholesome  conspiracy  that  .started  in  1934  ?,  is  that 
the  date?  Or  thereabouts.  And  that  this  chain 
of  co-conspirators  that  is  gained  and  augmented 
in  force  and  number,  until  now  it  reached  the  pro- 
portions of  125  people,  all  of  them,  all  of  them  are 
out  of  step  with  Harry  Bridges. 
Now,  to  ask  this  Court  to  relax  the  vigilance 
which  is  traditional  under  the  rules  of  evidence  as 
I  learned  them,  and  as  I  think  we  both  learned 
them  together,  would  be  in  my  opinion  to  broaden 
the  scope  to  a  point  of  unheralded  dominion,  and 
to  a  point  wherein  there  would  result  prejudice  to 
the  prosecution  as  well  as  to  the  defendants  at 
bar.  /  think 
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Mr.  Hallinan,  T  will  simply  have  to  take  the 
position,  YoTir  Honor,  that  I  consider  very  much 
in  error  your  position.  And  I  will  have  to  con- 
tinue to  ask  the  questions  and  build  a  record  and 
ask  such  questions  as  I  may  deem  advised,  and  I 
say  that  you  have  no  right  to  make  your  mind  up 
as  to  whether  a  conspiracy  of  these  witnesses 
exists  or  does  not  exist;  that  that  is  something 
direct  to  the  jury. 

The  Court.  You  ask  me  to  relax  the  rules  of 
evidence  upon  that  basis,  and  I  say  to  you  that 
I  am  not  going  to  relax  the  elemental  rules  of  evi- 
dence that  apply  on  cross-examination  of  this 
witness. 

Mr.  Hallinan.  Why,  I  have  read  off  the  niles, 
Your  Honor,  and  it  is  not  a  question  of  asking 
you  to  relax  them,  it  is  a  question  of  whether  you 
will  restrict  them  and  whether  you  will  put  a  new 
circle  around  the  rules  of  evidence  and  say  that 
certain  questions  that  are  proper  to  be  asked  may 
not  be  asked.  That  is  the  point.  It  isn't  a  ques- 
tion of  asking  you  to  relax  them,  it  is  a  ques- 
tion of  protesting  against  an  improper  stricture  of 
the  rules  of  evidence. 

The  Court.  Mr,  Hallinan,  you  have  my  ruling. 
You  may  call  the  jurors." 

This  Court  quotes  appellant's  statement  about  con- 
tinuing to  ask  questions  as  though  it  were  an  act  of 
defiance  of  the  trial  Court.  It  was  nothing  of  the  land. 
It  was  a  renewal  of  appellant's  previous  implicit  in- 
vitation to  the  trial  Court  to  make  a  ruling  explicitly 
forbidding  appellant  to  ask  questions  along  the  line; 
indicated  by  him:  questions  which  appellant  said  he 
would  have  to  ask  to  hnild  a  record. 

Again  the  trial  Court  failed  to  make  such  a  ruling. 
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It  is  true  that  in  those  incidents  appellant's  state- 
ments were  argumentative  in  form.  But  not  one  bit 
more  argumentative  in  form  than  were  the  statements 
of  the  trial  Court.  This  Court  has  accurately  described 
the  twenty-eight  pages  of  the  record  as  being  ''a  pro- 
longed argument",  but  it  was  not  only  "by  counsel  on 
both  sides",  as  this  Court  says,  but  one  in  which  the 
trial  Court  participated  with  equal  argumentativeness, 
as  the  above  excerpt  from  the  record  plainly  reveals. 
Moreover,  the  argumentative  portion  of  such  argument 
took  place  in  the  absence  of  the  jury. 

This  Court  continues  its  discussion  as  follows : 

''The  record  discloses  that  the  very  first  ques- 
tion asked  the  witness  Garner  by  appellant  after 
the  jury  was  reseated  was:  'If  you  did  not  read 
all  the  decision  of  the  Supreme  Court,  at  least  you 
read  most  of  it,  is  that  right?'  Objection  was  made 
and  sustained.  The  question  immediately  follow- 
ing was:  'Now,  did  you  read  that  portion  of  the 
decision  of  the  Supreme  Court  of  the  United 
States  which  charged  the  federal  agents  with  il- 
legal wire-tapping  of  Harry  Bridges  T  Objection 
was  made  and  sustained. ' ' 

We  have  no  complaint  with  what  the  Court  says  in 
this  paragraph,  ])ut  we  have  a  serious  complaint  con- 
cerning what  this  Court  leaves  out  between  the  end  of 
this  paragraph  and  the  beginning  of  the  next  one. 

The  two  questions,  objections  and  ruling  mentioned 
in  this  paragraph  occur  on  pages  734  and  735  of  the 
transcript  and  were  followed  immediately,  on  pages 
735  and  736,  by  this : 

"Mr.  Hallinan.  Q.  Have  you  any  independent 
knowledge — now,  aside  from  any  designation  of 
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any  court — have  you  any  independent  knowledge 
of  your  own  or  information  from  any  person  in 
the  government's  employ  that  at  any  time  during 
the  course  of  this  proceeding  or  of  the  previous — 
We  will  withdraw  that — the  course  of  this  pro- 
ceeding, any  \vire-tapping  was  done  on  Harry 
Bridges'  telephone? 

Mr.  Donohue.  I  object,  if  Your  Honor  please, 
and  now  suggest  to  Your  Honor  that  it  would 
appear  from  the  fact  that  Mr.  Hallinan  has  in- 
tentionally asked  three  questions,  all  in  my  judg- 
ment contrary  to  the  ruling  of  this  Court,  that  he 
is  doing  exactly  what  he  said  he  would  do,  and 
that  is,  despite  Your  Honor's  ruling,  he  would 
continue  to  ask  these  questions  for  the  purpose  of 
preserving  some  kind  of  record.  I  ask  that  he  be 
admonished  at  this  time  not  to  continue  this  line 
of  questioning. 

Mr.  Hallinan.  May  I  be  heard  in  that,  Your 
Honor?  As  I  understand  it, 

The  Court.  Just  a  moment,  Mr.  Hallinan.  The 
objection  is  sustained,  the  jury  is  admonished  to 
disregard  it. 

Mr.  Hallinan.  Your  Honor,  this  does  not  relate 
to  any  hearing,  this  means  presently  and  now.  1 
want  to  know  if  this  gentleman  indulged  in  any 
illegal  activity  in  connection  with  j^rocuring  a 
verdict  in  this  case. 

The  Couii.  You  had  it  in  a  two-way  thrust 
before. 

Mr.  Hallinan.  1  withdrew  that,  i  said  1  with- 
drew that. 

The  Court.     You  may  answer  the  question.'' 

Here  we  find  Mr.  Donohue,  the  chief  prosecutor,  ex\ 
plicitly  requesting  the  trial  Court  to  make  a  ruling  oi 
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the  character  which  appellant  had  twice  before  im- 
plicitly  invited.  The  trial  Court  ignored  Mr.  Dono- 
hue's  explicit  request  just  as  it  had  twice  before  ig- 
nored appellant's  implicit  invitation.  Why?  There  is 
only  one  possible  answer.  Because  the  trial  Court 
wanted  not  to  make  any  such  broad  ruling  of  exclu- 
sion. That  this  is  so  is  made  manifest  by  the  fact  that 
in  this  very  instance  the  trial  Court,  after  his  sus- 
taining the  objection  to  the  question,  reversed  itself 
and  permitted  the  witness  to  answer. 

What  does  this  signify?  It  signified  that  none  of 
the  previous  rulings  of  the  trial  Court  had  been  in- 
tended by  the  trial  Court  to  foreclose  appellant  from 
asking  any  and  all  questions  along  ''this  line",  to  use 
the  expression  of  Mr.  Donohue.  And  it  signified  that 
the  trial  Court  did  not  intend  its  yniling  in  this  instance 
to  have  any  such  broad  prohibitory  effect. 

What  did  this  mean  to  appellant?  It  meant  that 
only  by  continuing  to  ask  questions  along  'Hhis  line" 
could  he  make  the  record  show  just  how  broad  the 
Court's  ruling  of  exclusion  was. 

Appellant  was  concerned  with  having  the  record 
show  not  only  error  in  the  limitation  placed  upon  the 
cross-examination  of  the  witness  Gamer  with  respect 
to  his  credibility,  but  such  drastic  error  that  an  Ap- 
pellate Court  could  not  say,  on  an  appeal  by  Bridges, 
tJiat  the  error  tvas  not  prejudicial.  He  had  a  right 
to  do  this.  Indeed,  he  had  a  duty  to  the  defendant 
Bridges  to  do  this.  Not  only  a  moral  duty  })ut  a  legal 
duty: — a  duty  imposed  upon  him  as  an  officer  of  tJte 
Court.  He  could  do  this  only  by  continuing  to  ask 
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'^this  line"  of  questions  until  he  felt  certain,  based 
upon  his  knowledge  of  how  frequently  Appellate 
Courts  are  of  the  opinion  that  what  appears  to  the 
trial  laAvyer  to  be  pi'ejudicial  is  only  harmless  error, 
that  the  error  in  this  instance  was  so  grave  and  was 
so  apparent  tliat  it  could  not  he  dismissed,  as  harm- 
less by  the  Appellate  Court. 

It  is  because  appellant  tried  to  discharge  this  obli- 
gation that  he  now  finds  himself  adjudged  guilty  of 
criminal  contempt. 

To  return  to  this  Court's  opinion  this  Court  con- 
tinues as  follows: 

''Later  came  a  question  with  respect  to  the 
witness's  knowledge  of  wire-tapping  prior  and 
up  to  the  time  that  Bridges  was  admitted  to  cit- 
izenship. Objection  to  this  question  was  made  and 
sustained.  Another  question  concerned  the  wit- 
ness's knowledge  of  wire-tapping  at  the  time  of 
the  two  previous  deportation  proceedings.  Objec- 
tion was  made  and  sustained  and  the  jur}^  admon- 
ished to  disregard  any  implications  in  the  ques- 
tion. The  mtness  was  asked  by  appellant  whether 
he  had  had  any  knowledge  of  wire-tapping  before 
the  deportation  proceedings,  whether  he  had  pro- 
tested against  illegal  wire-tapping,  whether  he  | 
had  stated  to  any  government  official  that  he  J 
would  not  be  a  party  to  an  illegal  effort  to  injure 
Bridges.  Objections  to  all  these  questions  were 
sustained." 

Let  us  look  at  the  last  of  the  incidents  mentioned 
in  this  portion  of  the  opinion.  The  record  (pages  739 
and  740  of  the  transcript)  reads  as  follows : 
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Mr.  Hallinan.  Q.  Did  you  at  any  time  in  the 
course  of  your  connection  with  tliis  case  state  to 
an}^  official  oi*  agent  of  the  government  that  you 
would  not  be  a  party  to  an  illegal  effort  to  injure 
this  man? 

Mr.  Donohue.  I  object  to  the  question,  if  Your 
Honor  please,  and  I  again  ask  Your  Honor  to 
admonish  counsel  to  confine  his  cross-examination 
to  that  well  established  rule  of  law  to  which  Your 
Honor  invited  his  attention  just  a  few  moments 
ago. 

The  Court.     The  objection  is  sustained." 

Here  we  find  Mr.  Donohue  agum  asking  the  trial 
Court  to  admonish  appellant  not  to  ask  questions 
along  the  same  '4ine"  and  we  find  the  trial  Court 
again  failing  to  comply  with  the  prosecutor's  request. 

This  Court  continues: 

''The  witness  was  then  asked  whether  he  had 
read  in  one  of  the  prior  deportation  j^roceedings 
that  62  government  witnesses  had  been  rejected 
by  the  trier  of  fact  as  liars  and  perjurers.  The  ob- 
jection to  this  question  was  also  sustained.  It  was 
followed  by  an  almost  identical  question  with  ref- 
erence to  a  different  prior  dei3ortation  proceed- 
ing." 

Let  us  look  at  the  second  of  these  two  incidents  (Tr. 

pp.  741-742)  : 

''Q.  Now,  getting  away  from  these  two  pro- 
ceedings that  seem  to  involve  me  in  so  much  criti- 
cism, you  do  know  this,  that  60  witnesses,  differ- 
ent from  tliose  that  testified  before  Landis,  testi- 
fied before  Sears  and  that  Sears  rejected  all  but 
one  of  them  as  liars  and  perjurers;  isn't  that 
right,  Mr.  Witness? 
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Mr.  Donohue.     I  again  object 

Mr.  Hallinan.    Might  I  be  heard  on  this,  Your 
Honor  ? 

Mr.    Donohue.     and     I    again    ask    Your 

Honor  to  instruct  counsel  that  he  confine  his 
questions  to  the  limitations  set  hy  Your  Honor 
just  a  few  minutes  ago,  and  suggest  to  Your 
Honor  that  his  failure  to  do  so  is  only  a  delib- 
erate and  purposeful  plan  on  his  part  to  call  to 
the  attention  of  the  jury  matters  which  as  a  mat- 
ter of  law  Your  Honor  has  said  may  not  be  prop-j 
erly  called  to  their  attention. ' ' 

There  then  followed  a  long  statement  by  appellant  a^ 
the  end  of  which  on  page  744  the  trial  Court  said;] 
''The  objection  is  sustained." 

Thus  three  times  did  the  prosecutor  explicitly  re- 
quest the  trial  Court  to  make  a  ruling  which  wouh 
foreclose  appellant  from  asking  questions  along  the] 
same  ''line"  and  thus  in  each  of  these  three  instance 
did  the  trial  Court  refuse  the  request  by  failing  to^ 
take  notice  of  it. 

This  Court  then  makes  mention  of  three  other  ques- 
tions, objections  and  rulings  sustaining  the  objections. 
They  were  questions  along  the  same  line  but  directed 
to  dilferent  phases  or  different  incidents.  They  need 
not  be  particularly  discussed. 

There  is  one  more  excerpt  which  we  desire  to  quote 
from  the  record,  however.  As  the  witness  Garner  was 
about  to  leave  the  stand  (Tr.  pj).  753  to  755)  the  fol- 
lowing occurred: 

"Mr.    Hallinan.     As    I    understand    it,    your 
Honor,  there  are  questions,  as  I  said,  I  wanted 
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to  ask  this  witness  out  of  thoso  two  opinions  and 
I  sug'gested,  since  I  didn't  want  to  make  it  ap- 
pear even  that  I  was  transgressing  upon  the 
court's  ruling,  that  this  witness  would  be  further 
cross-examined  in  the  absence  of  the  jury.  Isn't 
that  the  rule  that  you  made?  Isn't  that  what  you 
said  would  be  done  ?  Otherwise  what  I  want  to  do 
is  ask  specific  questions  now  out  of  those  two  doc- 
uments and  ask  him  whether  those  are  parts  of 
the  things  that  he  said  he  read  in  them.  I  do  not 
want  to  seem  to  be  showing  bad  faith.  I  could 
probably  ask  them  before  the  jury  and  allow  ob- 
jections to  be  sustained,  but  I  do  not  want  to 
entrench  even  on  the  spirit  of  the  court's  ruling. 

Mr.  Paisley.  Your  Honor,  it  has  always  been 
my  understanding  that  once  counsel  understands 
the  court's  ruling  as  to  allowing  testimony,  he 
cannot  stand  up  before  the  court  and  repeatedly 
ask  the  same  questions  over  again. 

The  Court.  I  know  of  no  such  rule  that  would 
permit  Mr.  Hallinan  to  adopt  that  course  of  pro- 
cedure or  practice. 

Mr.  Hallinan.  Might  I  suggest  this,  your 
Honor:  If  not  then,  I  would  have  to  ask  them  in 
the  presence  of  the  jury,  and  then  that  is  going  to 
excite  some  argument.  I  want  to  ask  the  witness 
now — I  want  to  read  oft*  portions  of  the  decision 
of  the  Supreme  Court  and  Judge  Landis'  decision 
and  ask  him  if  those  were  parts  that  he  read  be- 
fore he  asked  these  two  defendants  whether  or 
not  they  were  members  of  the  Communist  Party. 
I  want  to  ask  him  the  specific  things  because  he 
says  he  does  not  believe  he  read  them  all,  that  he 
read  excerpts  from  them.  I  want  to  find  out  what 
those  excerpts  were  and  whether  those  excerpts 
would  bear  upon  the  probability  as  that  he  then 
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asked  these  other  questions.  I  have  to,  to  be  con- 
sistent, ask  those  questions.  If  you  wish,  I  will  go 
ahead  and  ask  them  in  the  presence  of  the  jury, 
unless  you  will  tell  me  now,  if  you  wish,  that  I 
will  not  be  permitted  to  ask  any  such  questions, 
and  then  I  will  just  make  an  offer  of  proof  and 
let  it  go  at  that. 

The  Court.  Counsel,  thus  far  you  have  not 
had  much  regard  for  my  rulings,  whether  I  made 
them  formally  or  informally,  in  the  presence  of 
the  jury  or  in  the  absence  of  the  jury.  It  is  a  sort 
of  travesty  at  this  late  stage  again  to  tell  me  about 
it.  Do  you  have  an  objection  to  it,  counsel? 

Mr.  Paisley.     I  certainly  do,  your  Honor. 

The  Court.     The  objection  is  sustained. 

Mr.  Hallinan.  There  isn't  any  question,  your 
Honor,  to  which  an  objection  could  be  made. 

The  Court.     I  thought  there  was. ' ' 

Here  we  find  appellant  explicitly  suggesting  to  the 
trial  Court  that  it  make  an  explicit  ruling  and  we 
find  the  trial  Court  avoiding  to  make  such  an  explicit 
ruling  even  at  this  late  stage  by  accusing  appellant 
of  not  having  shown  ''much  regard"  for  the  rulings 
of  the  trial  Court  ''whether  I  made  them  formally  or 
informally". 

The  latter  statement  by  the  trial  Court  expresses 
the  defect  in  the  heart  of  the  charge  of  contempt 
made  against  appellant.  The  trial  Court's  com- 
plaint was  that  appellant  had  not  shown  "much  re- 
gard" for  the  informal  rulings  of  the  trial  Court. 
That  is  those  expressions  of  opinion  which  do  not 
amount  to  rulings  as  far  as  the  case  of  the  defend- 
ant Bridges  was  concerned.  The  trial  Court  was  try- 
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ing  to  control  the  course  of  the  trial  not  by  making 
rulings  which  the  defendant  Bridges  could  make 
use  of  on  appeal  but  by  placing  a  personal  pressure 
on  appellant  in  his  status  as  an  officer  of  the  Court 
as  distinguished  from  his  status  as  the  attorney 
for  the  defendant  Bridges. 

This  Court  continues  its  discussion  of  this  subject 
as  follows: 

''Appellant  extensively  argues  the  general  pro- 
priety of  bringing  in  the  defenses  disclosed  by  the 
above  related  questioning.  The  vice  found  here  is 
not  in  hringing  in  the  defenses  but  the  manner  in 
which  it  was  attempted  to  be  accomplished.  All 
practitioners  know  that  in  the  trial  of  cases 
courts  and  lawyers  often  disagree  as  to  the  admis- 
sibility of  evidence.  It  is  further  generally  recog- 
nized that  the  trial  Court  has  the  duty  of  de- 
termining the  question  of  admissibility  for  the 
time  being  at  least  and  that  when  the  Court  has 
spoken,  upon  counsel  is  then  imposed  the  duty  of 
abiding  by  that  ruling.  The  error,  if  any,  is  to 
be  corrected  elsewhere.  But,  argues  appellant, 
before  the  alleged  error  can  be  considered  else- 
where, the  record  must  be  sufficiently  explicit  to 
enable  a  reviewing  court  to  understand  the  na- 
ture and  purpose  of  the  excluded  evidence.  With 
this  statement  we  are  in  entire  agreement  but  are 
unable  to  find  in  the  record  before  us  justification 
for  the  conduct  of  appellant  on  that  groimd.  AVe 
think  appellant  went  far  l)eyond  the  necessity  of 
making  a  record  and  that  his  conduct  shows  a 
deliberate  and  studied  design  to  ignore  the  rul- 
ings of  the  Court  in  order  to  get  before  the  jury 
the  excluded  matter.  A  sufficient  record  was  made 
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long  before  api)ellant  desisted."  (Emphasis 
added.) 

In  view  of  the  fact  that  the  trial  Court  on  six  sep- 
arate occasions  (the  first  at  the  beginning  of  ap- 
pellant's cross-examination  of  the  witness  Garner, 
and  the  last  at  the  end  of  that  cross-examination), 
patently  avoided  the  making  of  an  explicit  ruling, 
what  basis  is  there  for  this  Court's  holding  to  the  ef- 
fect that  the  trial  Court  did  make  an  explicit  ruling? 
We  submit  that  there  is  not  only  no  basis  for  such 
holding,  but  that  the  record  affirmatively  establishes 
that  there  is  no  basis  for  such  holding.  We  submit, 
also,  that  in  view  of  the  fact  that  the  trial  Court  six 
times  avoided  the  making  of  such  a  ruling  and  in  one 
instance  permitted  the  witness  to  answer  a  ques- 
tion along  the  same  ''line",  reveals  that  there  is 
no  basis  for  this  Court's  conclusion  viz.: 

''We  think  appellant  went  far  beyond  the  ne- 
cessity of  making  a  record  and  that  his  conduct 
shows  a  deliberate  and  studied  design  to  ignore 
the  rulings  of  the  Court  in  order  to  get  before 
the  jury  the  excluded  matter.  A  sufficient  record 
was  made  long  before  appellant  desisted". 

Moreover,  if  "a  sufficient  record  was  made  long  be- 
fore appellant  desisted''  at  what  point  was  such  a 
record  made?  More  particularity,  in  view  of  the  six 
avoidances  b}^  the  trial  Court  to  make  an  explicit 
ruling,  at  what  point  could  appellant  have  safely  as- 1 
sumed  that  the  non-explicit  rulings  up  to  that  point  ^ 
made  by  the  trial  Court  would  be  regarded  by  this 
Court  as  being  the  equivalent  of  an  EXPLICIT 
ruling? 


J 
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We  have  one  other  criticism  to  make  concerning  this 
Court's  statement  in  relation  to  appellant's  cross-ex- 
amination of  Garner.  This  Court  says: 

''We  realize  the  inadequacy  of  the  cold  record 
to  fully  present  the  situation  as  it  existed  in  the 
courtroom  during  the  turbulent  times  portrayed 
by  this  record". 

It  seems  to  us  that  by  these  words  this  Court  ad- 
mits that  it  has  gone  beyond  the  "cold  record"  to 
imagine  ''the  situation  as  it  existed  in  the  courtroom" 
in  order  to  find  justification  for  affirming  the  judg- 
ment and,  in  such  imagining,  has  assumed  in  appel- 
lant's disfavor  the  existence  of  things  not  presented 
in  the  record.  In  other  words,  we  see  in  these  words 
of  this  Court  an  admission  that  the  conviction  of  ap- 
pellant is  being  affirmed  in  part  upon  the  basis  of 
things  not  charged  in  the  trial  Court's  certificate 
and  the  existence  of  which  appellant  has  had  no  op- 
portunity to  refute. 


V. 

THE  OPINION  CONTRAVENES  THE  RIGHT  OF  COUNSEL 
CLAUSE  OF  THE  SIXTH  AMENDMENT. 

The  Sixth  Amendment  to  the  Constitution  of  the 
United  States  provides : 

"In  a  criminal  case  the  accused  shall  enjoy  the 
right  *  *  *  to  have  the  assistance  of  counsel  for 
his  defense". 

This  provision  guarantees  to  a  defendant  in  a  crim- 
inal case  the  right  of  counsel  not  only  in  name  but  in 
substance.  It  guarantees  to  him  the  right  to  the  aid 
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of  counsel  who  in  presenting  his  defense  is  not  bound 
by  any  vulins's  of  tlie  trial  Court  other  than  those  which 
are  so  explicit  as  to  constitute  error  on  an  appeal  by 
him  from  a  judgment  of  conviction  should  such  rulings 
be  erroneous.  He  is  guaranteed  the  right  of  a  counsel 
who  is  unfettered  in  the  presentation  of  his  defense 
by  expressions  of  opinion  by  the  trial  Court  which  do 
not  amount  to  rulings  and  unfettered  by  positions 
taken  b,v  the  prosecutor  which  have  not  been  con- 
verted by  the  trial  Court  into  rulings. 

This  provision  of  the  Sixth  Amendment  not  only 
confers  such  a  right  ufjon  a  defendant  in  a  criminal 
case  but,  by  necessary  implication  (i.e.,  necessary  to 
make  the  provision  itself  effective),  it  confers  a  cor- 
responding right  upon  an  attorney  who  is  sei'^dng  as 
counsel  for  a  defendant  in  a  criminal  case.  This  is  to 
say,  an  attorney  w^hile  serving  as  counsel  for  a  de- 
fendant in  a  criminal  case  is  guaranteed  by  this  con- 
stitutional provision  the  right  to  serve  as  such  with- 
out being  subjected  to  restraints  which  are  not  also 
and  equally  imposed  upon  the  defendant,  himself.  He 
has  the  right  to  perforin  the  functions  of  an  advocate. 

The  opinion  of  this  Court  reveals  on  its  face  that 
appellant  is  being  punished  for  disregarding  "opin- 
ions expressed"  by  the  trial  Court  and  for  disregard- 
ing a  "position  taken"  by  the  prosecutor. 

The  opinion  further  shows  on  its  face  that  aj^pel- 
lant  is  being  punished  for  having  expressed  opinions 
when,  according  to  this  Court's  opinions,  should  not 
have  been  expressed)  where  the  subject  matter  of 
such  opinions  was  subject  matter  A\athin  the  knowl- 
edge of  the  defendant  Bridges  and,  therefore,  within 
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the  knowledge  of  appellant,  for  the  purposes  of  the 
trial,  not  as  a  matter  of  fact  hut  as  a  matter  of  lutv, 
as  a  matter  of  legal  compulsion. 

We  IiaA'e  hereinbefore  mentioned  the  status  of  de- 
fense counsel  in  totalitarian  countries.  //  this  opin- 
ion is  allowed  to  stand  it  will  set  a  precedent  for  di- 
vesting defendants  in  criminal  cases  of  the  right  of 
counsel.  It  will  set  a  precedent  for  a  trial  judge  in  a 
Federal  Court  to  say  to  a  defense  counsel : 

"I  am  not  going  to  limit  yon  in  your  presenta- 
tion of  the  defense.  I  am  not  going  to  make  any 
ruling,  and,  more  particularly,  I  am  not  going  to 
make  any  explicit  ruling,  to  serve  as  a  predicate 
for  a  claim  of  error  on  aj^peal  by  the  defendant 
should  he  be  convicted.  But  I  am  going  to  ex- 
press the  opinion  to  you  as  an  individual  that 
you  should  not  raise  any  question  concerning  the 
character  or  credibility  of  any  prosecution  wit- 
ness, and  you  should  not  do  or  say  anything  which 
runs  counter  to  any  position  taken  by  the  prose- 
cutor with  respect  to  how  the  case  for  the  de- 
fense should  be  presented,  and  you  should  not 
give  voice  to  anything  which  is  within  the  knowl- 
edge of  the  defendant  which  is  not,  as  a  matter 
of  fact,  mthin  your  own  personal  knowledge, 
which  in  any  way  reflects  upon  any  witness  called 
or  to  be  called  by  the  prosecution,  and  I  am  go- 
ing to  warn  you  that  if  you  do  not  comply  with 
this  expression  of  opinion  as  fully  as  you  would 
if  it  were  an  explicit  order  binding  upon  the  de- 
fendant, I  am  going  to  find  you  guilty  of  crim- 
inal contempt  and  I  am  going  to  sentence  you  to 
jail  for  a  period  of  six  months  and  I  am  going  to 
order  yonr  name  stricken  from  the  roll  of  at- 
torneys permitted  to  practice  in  this  Court". 
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We  raise  this  point,  and  especially  set  up  and  claim 
it,  in  this  petition  in  order  to  preserve  our  right  to 
raise  this  point  in  an  application  to  the  Supreme 
Court  of  the  United  States  for  a  writ  of  certiorari 
should  this  petition  for  a  rehearing  be  denied. 


VI. 


i 


THE  OPINION  CONTRAVENES  THE  DUE  PROCESS 
CLAUSE  OF  THE  FIFTH  AMENDMENT. 

The  only  hearing  accorded  to  appellant  as  a  matter 
of  light  hy  the  law  is  a  hearing  on  appeal  in  this 
Court. 

The  opinion  of  this  Court,  if  it  is  allowed  to  he- 
come  the  decision  of  this  Court,  mil  have  the  effect 
of  depriving  appellant  of  his  libei'ty  without  due 
process  of  law  in  violation  of  the  Fifth  Amendment 
to  the  Constitution  of  the  United  States.  It  will  do 
so  by  granting  to  appellant  a  hearing  in  form  only 
and  by  denying  him  a  hearing  in  substance  and  on  the 
merits. 

It  will  do  so  b}^  accepting  the  charges  made  b}^  the 
trial  Court  as  true  where  the  record  not  only  does  not 
sustain  such  charges  but  affirmatively  establishes  that 
such  charges  are  false.  dj 

We  contend  that  this  transcends  mere  error,  that 
it  transcends  an  error  in  judgment  or  in  the  exercise 
of  discretion,  that  it  constitutes  a  positive  violation  of 
appellant's  constitutional  right  to  l)e  accorded  due 
process  of  law  before  being  deprived  of  his  liberty. 
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We  raise  this  point  and  especially  set  up  and  claim 
it  in  order  to  preserve  our  right  to  raise  this  point  in 
an  application  in  the  Supreme  Court  of  the  United 
States  for  a  writ  of  certiorari  should  this  petition  for 
a  rehearing  be  denied. 


VII. 

THIS  COURT  SHOULD  GRANT  A  REHEARING  IN  THIS 
CASE  BECAUSE  THIS  COURT  IN  THE  PRESENT  OPIN- 
ION HAS  FAILED  TO  PASS  ON  OR  MENTION  THE  AP- 
PEAL OF  APPELLANT  FROM  THE  ORDER  OF  THE 
TRIAL  COURT  STRIKING  THE  NAME  OF  APPELLANT 
FROM  THE  ROLL  OF  ATTORNEYS  PERMITTED  TO 
PRACTICE  AS  ATTORNEYS  IN  THE  TRIAL  COURT. 


VIII. 

THIS  COURT  SHOULD  GRANT  A  REHEARING  IN  THIS 
CASE  BECAUSE  IT  HAS  FAILED  IN  THE  PRESENT 
OPINION  TO  PASS  UPON  THE  ISSUE  RAISED  BY  AP- 
PELLANT THAT  THE  TRIAL  COURT,  BY  REASON  OF 
LAPSE  OF  TIME  HAD  LOST  JURISDICTION  TO  CER- 
TIFY APPELLANT  IN  CRIMINAL  CONTEMPT  UNDER 
RULE  42(a)  FOR  MATTERS  OCCURRING  DURING  THE 
OPENING  STATEMENT. 


IX. 


THIS  COURT  SHOULD  ACCORD  A  REHEARING  BECAUSE 
THE  OPINION  OF  THIS  COURT  IS  IN  CONFLICT  WITH 
THREE  DECISIONS  OF  THE  SUPREME  COURT  OF  THE 
UNITED  STATES,  VIZ. : 

(1)  With  the  decision  of  the  Supreme  Court 
of  the  United  States  in  the  case  of  Bridges  v. 
Wixon,  326   U.S.   135,  with  respect  to  what  is 


